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DECIDED  IN  THE 


COURT  OF  APPEALS 


OV  THE 


STATE  OF  NEW  YORK, 


FROM  AND  INCLUDING  A  PORTION  OF   THE   DECISIONS   HANDED  DOWN 
JUNE  9,  1874,  TO  AND  INCLUDING  DECISIONS  OF  NOVEMBER  10,  1874; 


WITH 


I  NOTES,    REFERENCES    AND    INDEX, 


By    H.    E.    SICKEIiS, 

Coumselob-at-Law.    • 


VOL.  XIII. 


ALBANY:     H 
A.  BLEECKEE  BANKS,  LAW  PUBLISHER, 

473  AND  475  BROADWAY. 

1875. 
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Bntered  according  to  act  of  Congrest,  in  the  year  one  thousand  eight  hundred  and 

seventy-five, 

Bt  DIEDRICH  WILLERS,  Jr.. 

Secretary  of  State  of  the  State  of  New  York,  in  trust  for  the  benefit  of  the  People  of  the 
said  State,  in  the  office  of  the  Librarian  of  Congress,  at  Washington. 
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^tL<. ,  -(jji^nt: . 


/2^,  ^ii./tf,  /3   fi^d- 


I 

>  TB>  ABOirs  OOXPANT, 


FBINTBRS  AND  STERBOTTFSBS, 


▲LBAITT,  N.  T. 


JUDGES  OF  THE  COURT  OF  APPEALS. 


SANFORD  E.  CHURCH,  Chief  Jddob. 

WILLIAM  F.  ALLEN, 

MARTIN  GROVER, 

CHARLES  J.  FOLGER, 

CHARLES  A.  RAPALLO, 

CHARLES  ANDREWS, 

ALEXANDER  S.  JOHNSON,* 

THEODORE  MILLER,  f 

Associate  Judges. 


*  Term  of  appointment  expired  December  31«  1874. 

t  Elected  November  6, 1871,  vice  Rafus  W.  Peckham,  deceased. 
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The  People  op  the  State  of  New  York,  Appellants,  v. 
James  H.  Ingersoll,  impleaded,  etc.,  Respondent. 

An  action  for  money  or  property  fraudulently  or  tortiously  obtained  or 
taken  can  only  be  maintained  by  the  individual  or  corporation  to  whom 
the  money  or  property  belongs,  either  as  general  owner  or  as  having  a 
special  property  therein. 

The  State  bringing  a  civil  action  for  the  recovery  of  money  or  property  is 
within  the  general  rule  and  can  only  recover  upon  proof  of  title  or  own-  • 
ership.    (Church,  Ch.  J.,  and  Rafallo,  J.,  dissenting.) 

Whether  the  attorney-general,  as  the  representative  of  and  on  behalf  of 
the  State,  can,  in  virtue  of  its  prerogative  rights,  except  as  authorized 
by  the  legislature,  maintain  an  action  against  ^  municipal  corporation 
and  the  officers  thereof  to  compel  a  due  execution  of  the  public  tmsts, 
guarre. 

The  doctrine  recognized  in  England  by  which  the  attorney-general,  in 
right  of  the  prerogatives  of  the  crown,  may  sue  in  equity  to  enforce 
the  execution  of  property  trusts  by  public  corporations  or  the  governors 
thereof,  even  if  it  prevails  in  this  State,  does  not,  nor  do  the  principles 
upon  which  the  adjudications  in  which  it  has  been  held  proceed,  author- 
ize or  sanction  an  action  at  law  by  the  sovereign  or  the  State  to  recover 
from  a  wrong-doer  either  money  or  other  property  belonging  to  a  public  ^ 
corporation,  or  for  damages  for  a  fraud  committed  upon  such  corpora- 
tion.    Especially  is  this  so  when  the  wrong-doer  occupies  no  fiduciary 
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or  official  relation  to  the  corporation  damaged.    (Church,  Ch.  J.,  and 
Rapallo,  J.,  dissenting.) 

One  who,  by  tort  or  fraud,  becomes  possessed  of  money  or  property  can 
only  be  charged  as  involuntary  trustee  of  the  true  owner.  The  Slate 
has  not  the  rights  nor  the  interests  of  a  OMil'wi  qtte  irustf  except  in  respect 
of  funds  or  property  belonging  to  it  as  a  corporate  entity. 

Where  the  right  of  money  or  proi>erty  unlawfully  obtained  or  taken  and 
a  right  of  action  therefor  exists  in  a  public  corporation,  a  concuoreut 
right  of  action  at  law  does  not  exist  in  the  State,  except  when  given  by 
statute.  The  right  of  action  at  law  is  exclusive  in  the  corporation. 
(Church,  Ch.  J.,  and  Hapallo,  J.,  dissenting.) 

Under  the  Constitution  and  the  laws  of  the  State,  by  which  the  civU  divi- 
sions thereof  are  created,  a  county  is  a  public  municipal  corporation 
with  power,  as  authorized  and  limited  by  law,  to  take  and  hold  prop- 
erty for  public  use.  Property  thus  held  and  owned  is  the  property  of 
the  corporation,  invested  with  the  security  of  private  or  individual  rights 
The  property  is  absolute,  subject  to  the  sovereign  power  of  the  State  as 
exercised  by  the  legislature.  The  county  of  New  York  is  not  an  excep- 
tion to  this  rule.    (Church,  Ch.  J.,  and  Rapallo,  J.,  dissenting.) 

Money  realized  from  the  sale  of  the  bonds  of  a  county,  issued  by  authority 
of  the  legislature  to  pay  existing  debts  of  the  municipality,  and  to  be 
repaid  from  the  revenues  of  the  county  or  by  taxes  to  be  levied  upon 
the  taxable  property  of  the  county,  is  the  corporate  property  ot  the 
county,  and  the  county  treasurer  is  the  legal  custodian  of  it  until  paid 
out  pursuant  to  law. 

All  moneys  raised  by  authority  of  law  upon  the  credit  of  a  county,  and  for 
which  its  corporate  bonds  have  been  issued  and  sold  to  bona  Jide  pur- 
chasers, belong  to  the  county  in  its  corporate  capacity,  although  the 
amount  thus  realized  may,  by  reason  of  mistake  fraud  or  official  mal- 
feasance, be  in  excess  of  the  amount  necessaiy  to  accomplish  the  full 
purpose  contemplated  by  the  legislative  authorization.  The  excess  is  not 
the  property  of  the  State  or  recoverable  for  or  payable  into  its  treasury. 
(Church,  Ch.  J.,  and  Rapallo,  J.,  dissenting.) 

The  franchise  of  raising  money  for  public  use  by  tax  or  upon  the  credit  of 
the  municipality,  conferred  by  the  legislature  upon  a  municipal  corpora- 
tion, is  not  exercised  by  the  corporation  as  agent  of  the  State;  the  relation 
of  principal  and  agent  does  not  exist  between  the  State  and  the  corpora- 
tion. The  former  is  neither  entitled  to  the  fruits  of  the  franchise  nor 
responsible  for  the  acts  of  the  municipality  in  its  exercise.  The  State 
is  merely  inhibited  by  the  Constitution  from  doing  any  act  or  passing 
any  law  tending  to  lessen  the  security  or  to  impair  the  obligation  of  any 
contract  which  the  municipality  has,  by  authority  of  law,  entered  into. 
(Church,  Ch.  J.,  and  Rapallo,  J.,  dissenting.) 

The  legislature  has  the  power  to  direct  by  what  agency  claims  against 
a  county  shall  be  ascertained  and  adjusted,  and  by  what  officials  the 
bonds  of  a  county  authorized  to  be  issued  to  provide  means  of  payment 
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therefor  shall  be  attested  and  issued.  But  the  bonds,  when  issued,  are 
the  bonds  of  the  county  by  which  its  credit  and  revenues  are  pledged. 
The  debt  is  the  debt  of  the  county  and  not  of  the  State,  and  the  moneys 
realized  upon  the  bonds  are  the  moneys  of  the  county  and  not  of  the 
State;  and  when  stolen  or  procured  by  fraud  from  the  county  treasury 
the  county  alone  can  maintain  an  action  to  recorv  the  same,  subject, 
however,  like  other  municipal  rights,  to  the  control  of  the  legislature. 
(CHUiiCH,  Ch.  J.,  and  Rafallo,  J.,  dissenting.) 
Accordingly  held  (Chuboh,  Gh.  J.,  and  Rapallo,  J.,  dissenting),  where 
a  complaint  in  an  action,  brought  in  the  name  of  the  people  of  the  State 
by  tlie  attorney-general,  alleged,  in  substance,  that,  pursuant  to  a  cor- 
rupt and  unlawful  conspiracy  between  one  of  the  board  of  auditors 
appointed  by  the  act  "  to  make  further  provision  for  the  government  of 
the  coanty  of  New  York  "  ( §  4,  chap.  882,  Laws  of  1870)  to  audit  certain 
liabilities  of  said  county,  and  other  persons,  fraudulent  and  fictitious 
claims  were  procured  to  be  audited,  and,  upon  the  strength  of  the  certi- 
ficates of  audit,  bonds  of  the  county,  as  provided  by  said  act,  were 
isBued  to  the  amount  of  such  claims,  the  avails  of  which  were  paid  into 
the  county  treasury  and  drawn  thence  by  the  fraudulent  claimants  and 
divided  among  the  conspirators,  which  sums  so  fraudulently  obtained 
and  appropriated  were  sought  to  be  recovered:  that  such  complaint  did 
not  state  a  cause  of  action  in  favor  of  plaintiffs  as  against  one  of  the 
finudulent  claimants  and  conspirators,  and  that  a  demurrer  thereto  was 
properly  sustamed. 

(Argued  June  8, 1878;  reargued  February  11, 1874;  decided  June  0, 1874.) 

AppBALfrom  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
affirming  an  order  of  Special  Term  sustaining  demurrer  by 
defendant  Ingersoll  to  plaintiffs'  complaint. 

This  action  was  brought  against  William  M.  Tweed,  Elbert 
A.  Woodward,  James  H.  Ingersoll  and  Andrew  J.  Garvey,  to 
recover  moneys  alleged  to  have  been  wrongfully  and  fraudu- 
lently obtained  and  appropriated. 

The  complaint  alleged,  in  substance,  that,  by  an  act  of  the 
legislature  of  this  State  (chap.  382,  Laws  of  1870),  entitled 
"an  act  to  make  further  provision  for  the  government  of  the 
county  of  New  York,"  it  was  enacted  (§4)  that  all  liabilities 
against  the  said  county,  previoijs  to  the  passage  of  that  act, 
should  be  audited  by  the  mayor  of  the  city  of  New  York,  the 
comptroller  of   the   said   city,   and   the    then   president  of 
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the  board  of  supervisors  of  the  said  county,  and  that  the 
amounts  wliich  should  be  found  to  be  due  should  be  provided 
for  by  the  issue  of  revenue  bonds  of  the  said  county,  payable 
during  the  year  1871 ;  that  the  said  board  of  supervisors 
should  include  in  the  ordinance  levying  the  tax  for  the  year 
1871  an  amount  sufficient  to  pay  said  bonds  and  the  interest 
thereon,  and  that  the  claims  on  such  liabilities  should  be  paid 
by  the  said  comptroller  to  the  party  or  parties  entitled  to 
receive  the  same,  upon  the  certificate  of  the  three  officers  so 
required  to  audit  in  that  behalf  by  the  said  act.  That, 
at  the  passage  of  said  act,  William  M.  Tweed  was  presi- 
dent of  the  board  of  supervisors  of  said  county.  That  after 
the  passage  of  such  act  claims,  purporting  to  be  of  the 
character  aforesaid,  were,  in  form,  certified  by  the  said 
three  ofticers,  amounting  in  the  aggregate  to  $6,312,541.37. 
That  the  comptroller  caused  to  be  issued  bonds,  as  pre- 
scribed by  said  act,  in  order  to  provide  funds  to  pay  the 
amounts  so  certified,  and  obtained  from  bona  fide  purchasers 
thereof  $6,312,000,  which  last  mentioned  sum  was,  in  formal 
compliance  with  the  statutes  and  usual  modes  of  official  pro- 
ceeding in  said  city,  deposited  in  the  National  Broadway 
Bank  of  the  city  oif  New  York  to  the  credit  of  an  account 
therein  kept  by  the  chamberlain  of  the  city  of  New  York, 
as  county  treasurer  of  the  said  county,  by  virtue  of  his 
official  character  as  such  chamberlain.  That  the  said 
claims  or  liabilities  were  not  examined  or  audited  by 
the  said  board  of  auditors,  or  by  any  of  them,  and 
that  but  one  meeting  of  such  board  was  ever  held,  at  which  a 
paper  was  drawn  up  and  subscribed  by  the  three  officers 
mentioned,  in  the  following  words  : 

"  Compteolleb's  Office, 
"  May  5,  1870. 

"  The  undersigned  met  as  a  commission  under  and  by  virtue 
of  section  4  of  chapter  382  gf  the  Laws  of  1870. 

"  On  motion  of  the  mayor,  it  is  resolved  that  the  county 
auditor  collect  from  the  appropriate  committees  of  the  board 
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of  supervisors  all  bills  and  liabilities  against  the  county 
incurred  prior  to  April  26th,  1870,  and  amounts  now  due 
thereon,  and  that  the  evidence  of  the  same  be  the  author- 
ization of  the  same  by  the  said  board,  or  its  appropriate 
committees,  on  certificate  of  clerk  or  president,  and  that, 
thereupon,  the  said  county  auditor  annex  the  vouchers  to  the 
appropriate  blanks  for  our  signature  and  action,  as  directed 
by  the  section  aforesaid,  and  payment. 

«A.  OAKEY  HALL, 

"  Mayor. 

"WILLIAM  M.  TWEED, 
"  Present  President  Board  of  Supervisors. 

"  RICHARD  B.  CONNOLLY, 

"  Comptroller.^^ 

That  one  James  Watson  was  the  person  referred  to  in  said 
paper  styled  the  county  auditor ;  that  he  act^d  upon  the  pre- 
tended accounts,  in  point  of  form  authenticated  as  required, 
and  attached  certificates  which  were  signed  by  the  members 
of  the  board  of  auditors,  separately,  without  investigation  or 
consultation  with  the  others,  and  thereupon,  by  direction 
of  the  comptroller,  a  warrant  for  the  payment  of  each  claim 
iw:as  prepared,  signed  by  the  comptroller  and  countersigned 
by  the  said  mayor  and  one  Joseph  B.  Young,  as  clerk  of  the 
board  of  supervisora,  on  which  payment  was  made  by  the 
said  bank  for  and  on  behalf  of  the  said  county  treasurer. 
That  the  said  accounts  so  pretended  to  be  audited  were 
false,  fictitious  and  fraudulent,  and  were  made  up  and  pre- 
pared by  fraud  and  collusion  between  the  said  James  Watson, 
Andrew  J.  Garvey,  James  H.  Ingersoll  and  Elbert  A. 
Woodward,  and  put  in  such  shape  by  certification  thereof  as 
to  entitle  the  same,  by  the  terms  of  said  paper,  to  be  audited 
and  certified  as  aforesaid  under  the  said  act,  without  further 
investigation ;  and  that  after  such  accounts,  respectively,  had 
been  certified  to  the  said  comptroller,  as  aforesaid,  the  said 
Watson  obtained  for  each  of  them  a  corresponding  warrant  for 
payment,  signed  by  the  comptroller,  countersigned  by  the 
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mayor  and  clerk  of  the  board  of  supervisors,  all  of  which 
were  paid  by  said  bank  for  and  on  behalf  of  the  county 
treasurer,  and  that  the  payments  were  pursuant  to  a  corrupt, 
fraudulent  and  iinlawful  combination  and  conspiracy  to  that 
end,  by  and  between  the  said  defendants  and  others,  Tweed, 
Watson,  Garvey,  Ingersoll  and  Woodward,  divided  between 
the  said  Ingersoll,  Garvey  and  Tweed,  and  sundry  other  per- 
sons to  the  plaintiffs  and  their  attorney-general  unknown. 

The  complaint  originally  contained  various  other  allega- 
tions tending  to  show  collusion  on  the  part  of  the  comptroller, 
mayor  (who  was  also  president  of  the  board  of  supervisors) 
and  others  to  prevent  and  suppress  prosecutions  for  these 
frauds,  and  unwillingness  on  the  part  of  the  proper  ofiScers 
of  the  city  or  county  to  institute  any  action  to  redress  the 
same.  These  allegations  were,  on  motion  of  defendant 
Ingersoll,  stricken  out  as  to  him. 

Said  defendant  demurred  to  the  complaint,  upon  the 
grounds,  that  plaintiffs  had  not  legal  capacity  to  sue ;  that 
the  complaint  did  not  state  facts  constituting  a  cause  of 
action ;  that  there  was  a  defect  of  parties  defendant,  and  that 
different  causes  of  action  were  improperly  joined. 

Further  facts  appear  in  the  opinion. 

Charles  O*  Conor ^  Samuel  J.  Tilden  and  Wheeler  H.  Peck- 
ham  for  the  appellants.  By  the  law  of  England  every  pub- 
lic officer  having  the  trust  of  the  disposal,  or  application  or 
custody  of  public  property,  is  accountable  for  a  breach  of 
trust,  in  an  action  by  the  crown,  represented  by  the  attorney- 
general.  {Atty.'GenL  v.  Brown^  1  Swan.,  255  ;  Atty.-GenL 
V.  Mayor,  etc,  of  Dublin,  1  Bligh  [N.  P.  K.],  312;  Atty,- 
Genl.  V.  Mayor  of  Liverpool,  1  Myl.  &  Cr.,  171;  Atty.Oenl, 
V.  Agnail,  2  Keene,  513  ;  Atty,-Oenl.  v.  AspiiiaU,  2 
Myl.  &  Cr.,  613;  Atty.-Genl.  v.  Wilson,  1  Cr.  &  Ph.,  1; 
Atty.'Genl.  v.  Corp.  of  Poole,  4  Mj^l.  &  Cr.,  17;  AUy.-Genl. 
V.  EasUake,  11  Hare,  206;  Atty,-Genl.  t.  Mayor  of  Bd- 
fast,  4  Irish  Ch.,  119 ;  Atty,-Genl,  v.  Barret,  3  Irish  Eq., 
392;  Atty.-Geyil.  v.  Compton,  1  Y.  &  Col.,  411;  Parr  v. 
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AUy.'Genh,  8  CI.  &  Fin.,  409.)  The  right  of  the  crown  in 
England  to  intervene  is  a  right  by  virtue  of  sovereignty,  a 
prerogative  right.  {Atty.'Genl,  v.  Mayor ^  etc.,  of  Dublin^ 
1  Bligh  [N.  P.  R.],  337,  347 ;  2  Myl.  &  Cr.,  628, 633  ;  1  Or.  & 
Ph.,  15,  20,  23,  26,  27;  4  Irish  Ch.,  142, 143, 156-158.)  The 
Supreme  Court,  as  successor  of  the  Court  of  Chancery,  has 
jurisdiction  to  prevent  and  redress  breaches  of  public  trusts, 
coextensive  with  the  Court  of  Chancery  in  England,  in  like 
cases.  (Chap.  280,  Laws  of  1847;  4  Edm.,  560;  2  R.  S. 
[Edm.  ed.],  180.)  The  attorney-general  of  this  State  has  the 
same  authority  to  represent  the  people  in  cases  of  breach  of 
public  trusts  as  the  attorney-general  has  in  England  to  repre- 
sent the  crown.  (1  Kent  &  Rad.,  233  ;  1 T.  &  Col,  427, 428  ; 
Davis  V.  Mayor,  etc.,  of  N.  Z.,  2  Duer,  667 ;  14  N.  T.,  628,) 
The  right  of  the  people  to  intervene  by  action  to  restrain  or 
redress  a  breach  of  public  trusts  has  been  recognized  by  infe- 
rior courts  and  judges,  and,  to  some  extent,  by  this  court. 
{DoolitUe  V.  Svfra.  of  Broome  Cb.,  18  N.  T.,  163 ;  JRoosevelt 
V.  Draper,  23  id.,  318 ;  Wetmoi^e  v.  Story,  22  Barb.,  447.) 
The  supervisors  of  the  county  of  New  York  have  no  legal 
capacity  to  sue  for  the  redress  of  the  breach  of  trust  alleged, 
or  for  the  recoveiy  of  the  moneys  in  controversy.  (Const., 
§2,  art.  10;  Sheboygan  Co.  v.  Parker,  3  Wall.,  96;  Chap. 
583,  Laws  of  1871,  §  5 ;  AUy.'Genl.  v.  Wilson,  1  Cr.  &  Ph., 
23 ;  Dunlap  Paley  on  Ag.,  279, 362 ;  WiUiatns  v.  MiUington, 

1  H.  Black.,  82 ;  Coppin  v.  Walker,  2  Marsh,  500  ;  Taintor 
V.  Prendergast,  3  Hill,  72.)  The  defendants  were  not  respon- 
sible or  accountable  for  their  acts  to  any  local  body  or  cor- 
poration. {Lorillard  v.  Town  of  Monroe,  1  Kern.,  394,  395 ; 
Sheboygan  Co,  v.  Parker,  3  Wall.,  96.)  The  county  was  not 
liable  on  the  bonds,  but  was  merely  surety  for  the  due  levy 
of  the  State  tax  for-  tlieir  payment.  [Blodgett  v.  J/,  and  S. 
R.  R.  Co,,  18  Wend.,  28,  77,  and  cases  cited.)  The  county 
of  New  York  has  no  general  corporate  capacity  entitling  it 
to  sue  in  the  premises.     (1  R.  S.,  364,  §  3 ;  Brady  v.  Suprs.^ 

2  Sandf.,  460 ;  10  N.  Y.,  260  ;  Shoemaker  v.  Comrs.  of  Grant 
Co.,  36  Ind.,  183 ;  1  Kern.,  395 ;  Reynolds  v.  Baldwin,  1 
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La.  Ann.,  167 ;  P.  J.  of  Bossier  v.  Oo7*p.  of  Shreveport^  5 
id.,  607 ;  People  v.  Pinckney,  32  N.  T.,  392,  396 ;  People 
V.  Kerr  J  27  id.,  197;  State  Bk.  of  Ohio  v.  Knoop^  16  How. 
[TJ.  S.],  380;  reaffirmed,  18  id.,  380,  384;  Robertson  v.  City 
of  Rockford^  21  111.,  458;  Kittaning  v.  Browrij  41  Penn., 
272 ;  Hunsaker  v.  Borden^  5  Cal.,  290 ;  Coram,  v.  McFar- 
landj  7  J.  J.  Marsh,  208 ;  Schuyler  Co.  v.  Mercer  Co.y  4 
Gil.  [111.],  20 ;  Jeffe^^son  Co,  v.  Ford,  4  Greene  [Iowa],  370, 
371;  Hunter  v.  Comrs.  of  Mercer  Co.,  11  Ohio  St.,  520; 
Earney  v.  Ind.  R.  R.  Co.,  32  Ind.,  246,  247 ;  Matter  of 
Ploumoy,  1  Kelly,  609,  610 ;  Stat^  v.  William&y  1  K.  & 
McC,  28 ;  State  v.  Casey,  5  Wis.,  322 ;  People  v.  HurJbut^ 
24  Mich.,  81.)  The  certificate  of  audit  created  a  perfect  right, 
as  against  the  tax-payers,  to  levy  the  tax.  {Lynde  v.  The 
County,  16  Wall.,  13.)  The  appropriate  remedy  is  an  actioa 
of  tort  by  the  State  against  its  unfaithful  agents  or  their 
abettors.     {Colchester  v.  Lanv,  L.  R.  [16  Eq.  Gas.],  263.) 

WiUia/m  FuUerton,  Elihu  Root  and  Damd  Dudley  Field 
for  the  respondents.  The  county  of  New  York  should  be 
made  a  party  to  this  suit  in  order  that  its  rights  may  be  pro- 
tected. (Code,  §§  118-122 ;  Samuel  v.  Holliday,  Woolw.,  400 ; 
Shaver  v.  Bramin,  29  Barb.,  25.)  The  county  can  sue  for 
any  property  which  rightfully  belongs  to  it,  or  for  any  injury 
to  its  property.  (1  R.  S.,  364,  §  1 ;  2  id.,  473,  §  92 ;  Jackson 
V.  Rartioell,  8  J.  R.,  425 ;  Todd  v.  BirdsaU,  1  Cow.,  121, 
and  notes;  Town  of  North HempsteadYs Henvpstead,^o^., 
288 ;  Suprs.  of  Albany  v.  Durant,  9  Paige,  82;  26  Wend., 
66;  Wolf  V.  Suprs.  of  Bidwood,  11  Abb.,  270;  People  y. 
Stout,  23  Barb.,  341 ;  Hill  v.  Suprs.  of  Livingston,  12  N.  Y., 
52;  Davidson  v.  Mayor  of  N.  Y.,  2  Robt.,  256;  McGarry 
V.  Suprs.  of  N.  T.,  7  id.,  464.)  Although  the  city  and 
county  of  New  York  cover  the  same  area  or  territory,  the 
two  governments  are  still  distinct.  {Ahleman  v.  Booth,  21 
How.  [U.  S.],  516 ;  The  People  v.  Courity  of  N.  Y.,  5  Cow., 
336 ;  Milhau  v.  Sharp,  15  Barb.,  229 ;  People  v.  Stout,  23 
id.,  338,  339;    MtU.  Benefit  Life   Ins.  Co.  v.  Board  of 


1874.]     People  of  the  State  of  N.  Y.  v.  Ingersoll.  9 


Statement  of  case. 


Suprs.  ofJSf.  r.,  2  Abb.  Pr.  [K  S.],  223;  S.  C,  3  Keyes, 
182;  32  How.  Pr.,  359;  People  ex  rel.  Wetmore  v.  Saine^  34 
id.,  379 ;  S.  C,  2  Keyes,  288 ;  People  ex  rel,  Ccmrs,  of 
Record  v.  Samej  11  Abb.  Pr.,  114 ;  People  ex  rel.  Hasbrouck 
y.  Samey  21  How.  Pr.,  322;  People  ex  reL  McSpedon\, 
Same,  10  Abb.  Pr.,  233 ;  S.  C,  18  How.  Pr.,  162 ;  People 
ex  rd.  Hall  v.  Samey  32  N.  Y.,  473  ;  People  ex' rel.  Bk.  of 
N.  Y.  V.  Same,  37  id.,  21 ;  Brady  v.  Same,  10  id.,  260 ;  The 
People  ex  rel.  iT.  Y.  Mut.  Ins.  Co.  v.  Same,  16  id.,  424 ; 
The  N.  Y  Life  Ins.  Co.  v.  Same,  1  Abb.  Pr.,  250 ;  The 
Colonial  Life  Assurance  Co.  v.  Same,  4  id.,  84 ;  The  People 
ex  rel.  Mut.  Life  Ins.  Co.  v.  Same,  20  Barb.,  81 ;  The  Colo- 
nial Life  Assurance  Co.  v.  Same,  24  id.,  166 ;  The  Mut. 
Benefit  Life  Ins.  Co.  v.  Same,  33  id.,  322 ;  Sandford,  Presi- 
dent, etc.,  V.  Same,  15  How.,  172 ;  People  v.  County  of  If. 
Y.,  5  Cow.,  331 ;  Jansen  v.  Ostrander,  1  id.,  670 ;  Hill  v. 
Svprs.  of  Livingston  Co.,  2  Kern.,  52,  61 ;  Suprs.  of  Albany 
Go.  V.  Durant,  9  Paige,  182 ;  26  Wend.,  69  ;  People  v.  Stout, 
23  Barb.,  338,  341 ;  Blake  v.  Suprs.  of  Livingston  Co.,  6  id., 
149.)  The  money  alleged  to  have  been  wrongfully  obtained 
and  divided  belonged  to  the  county  of  New  York,  and  should 
be  sued  for  by  the  county.  {People  v.  Opdyke,  40  Barb., 
306 ;  Hofl&nan's  Suprs.,  26,  27,  328 ;  Newman  v.  ^prs.  of 
Livingston,  45  N.  Y.,  676,  687,  688 ;  1  Hoff.  Laws,  500 ;  2 
R.  S.,  [marg.  page]  474,  §§  104,  475  ;  Chapman  v.  City  of 
BUyn.,  40  N.  Y.,  372.)  The  county  of  New  York  is 
the  real  party  in  interest.  (Code,  §§33,  111,  113 ;  People 
V.  The  Mayor,  27  How.  Pr.,  34 ;  People  v.  Booth, 
32  N.  Y.,  398 ;  People  v.  Clark,  53  Barb.,  176 ;  1  R  S., 
179,  §  1 ;  2  id.,  484;  Atty.-Genl.  v.  Utica  Ins.  Co.,  2  J.  Ch., 
384 ;  People  v.  Miner,  2  Lans.,  396  ;  People  v.  A.  and  S.  R. 
R.  Co.,  5  id.,  26,  30,  32;  People  v.  Lowber,  7  Abb., 
175;  Bk.  of  Comm.  v.  Mayor,  43  N.  Y.,  188;  Nevo- 
man  v.  Supervisors  of  Livingston,  45  id.,  687.)  There 
is  a  misjoinder  of  parties  defendant.  {Hess  v.  B.  and  N. 
F.  R.  R.  Co.,  29  Barb.,  391,  394;  Code,  §§  7,  167.) 
The  persons  who  obtained  and  received  the  moneys  were 
SicKELS— Vol.  XIIL  2 
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not  agents  of  the  State,  but  officers  of  the  county  of 
New  York.  (1  Hoff.  Laws,  370 ;  N.  Y.  Const.,  art.  10, 
§  2;  id.,  art.  3,  §  7;  People  ex  rel.  v.  Alberteon,  Ct. 
of  Apps.,  1873;  People  v.  Tweed,  K  Y.  O.  &  T., 
1873.)  The  board  of  supervisors  was  the  proper  party  to 
bring  this  action.  {People  v.  Edmonds,  15  Barb.,  529;  1  R. 
S.,  83  [1st  ed.],  §  1 ;  id.,  364,  §§1,2;  2  id.,  473,  §  92 ;  Const., 
art.  3,  §  3  ;  People  v.  Tweed,  13  Abb.  Pr.  [N.  S.],  25,  73,  77 ; 
People  V.  Edmonds,  15  Barb.,  539.) 

Allen,  J.  The  history  of  this  action,  a  fragment  only  of 
which  is  presented  by  the  record  before  us,  has  been  peculiar, 
and  if  the  practice  adopted  is  to  ripen  into  a  precedent  may 
be  regarded  as  unfortunate.  Ordinarily,  a  judgment  deliber- 
ately given  upon  a  question  directly  in  issue  has  been,  and 
should  be,  regarded  as  the  law  of  the  particular  case  by  other 
judges  in  subsequent  stages  of  the  litigation,  until  reversed 
upon  appeal.  In  no  other  way  can  justice  be  duly  adminis- 
tered, or  the  decisions  of  the  courts  command  the  respect  of 
suitors  and  the  public.  Conflicting  decisions  by  different 
judges,  resulting  in  final  judgments  in  the  same  action,  each 
carried  out  to  its  legitimate  results,  necessarily  leads  to  con- 
fusion ;  and  indulged  in  to  any  great  extent,  will  bring 
reproach  upon  the  judicial  system. 

The  principal  question,  and  indeed  the  only  question  of 
importance  that  has,  as  yet,  been  presented  to  the  courts,  is 
as  to  the  status  of  the  plaintiffs  and  their  right  to  maintain 
the  action.  That  was  first  presented  by  the  demurrer  of  the 
defendant  first  served  with  process,  and  the  decision  was  for 
the  plaintiffs,  overruling  the  demurrer  at  Special  Term,  this  was 
affirmed  at  General  Term,  the  three  justices  sustaining  their 
respective  views  in  well  considered  and  elaborate  written 
opinions.  This  result  was  acquiesced  in  by  that  defendant 
who  answered  over,  and  the  action  stands  for  trial  upon  the 
issues  of  fact  joined  therein.  Thereafter,  upon  the  motion 
of  the  present  defendant,  about  one-third  of  the  complaint 
was,  by  order  of  another  judge,  stricken  out  as  "  irrelevant 
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and  redundant,"  the  allegations  being  claimed  by  the  defend- 
ant, and  held   by  the  court,  not  essential  either  to  the  right 
of  the  plaintifEs,  or  the  liability  of  the  defendants,  in  respect 
to  the  cause  of  action  stated.     To  the  complaint,  thus  expur- 
gated and  pruned  of  what  was  regarded   by  the  court  below 
as  superfluous  and  redundant  statements,  the  present  defend- 
ant demurred,  and  had  judgment  both  at  Special  and  General 
Terms,  upon  the  ground  that  the  plaintiffs  had  no  standing  in 
court,  or  right  to  maintain  the  action  in  respect  to  the  mat- 
ters and  causes  alleged.     Thus  two  conflicting  decisions  have 
been  given  and  are  now  operative,  under  one  of  which  the 
plaintiffs,  having  a  judgment  affirming  their  right  to  maintain 
the  action,  the  parties  have  put  themselves  upon  the  country ; 
from  the  other,  the  present  appeal  has  been  taken.     The  pre- 
cise question  presented   by  this  appeal  may  —  if  the  matter 
stricken  out  by  the  court  upon  the  application  of  the  present 
defendant  was,  in  fact,  '^irrelevant  and  redundant,"  in  noway 
affecting  the  cause  of  action  or  the  status  of  the  plaintiffs,  in 
case   of  a  recovery  by  the  plaintiffs — be  presented  upon  an 
appeal  from  the  judgment  upon  the  issues  of  fact  now  ready 
for  trial ;  and  thus,  if  the  practice  i^  tolerated,  several  succes- 
sive appeals  from  judgments  and  decisions,  in  different  forms, 
may  be  brought  in  the  same  action  by  different  parties,  each 
presenting  but  the  one  and  the  same  question.     It  is  true, 
that  the  complaint  has  only  been  expurgated  of  the  supposed 
redundant  matter  as  to  the  present  respondent,  and  as  to  the 
other  defendants  it  stands  as  originally  served ;  and  the  cause 
must  proceed  against  them  upon  the  facts  alleged,  so  far  as 
material  to  the  right  of  the  plaintiffs  to  sue,  and  upon  the 
theory  upon  which  the  action  was  brought  and  the  complaint 
framed    by  the  learned  counsel   for  the  plaintiffs,  and   this 
constitutes  another  of  the  anomalies  of  this  case.     Whether 
the  allegations  and  statements  stricken  out,  as  to  this  respond- 
ent, were  or  were  not  material,  and   might  or  might  not  be 
available  to  give  the  plaintiffs  a  right  of  action,  is  not  before 
UB  upon  tliis  appeal ;  and  no  opinion  is,  therefore,  expressed 
upon  the  question.    It  may  be  that  if  these  allegations  should 
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be  sustained  by  proof,  the  case  would  be  regarded  as  so 
essentially  different  from  that  presented  by  the  demurrer 
before  us,  that  the  judgment  in  the  one  case  would  not  con- 
trol in  the  other.  All  possibility  of  conflict  or  successive 
appeals  on  the  same  question  would  have  been  obviated  had 
the  part  stricken  out  been  regarded  by  the  court  as  redundant, 
as  it  had  been  adjudged,  and  the  decision  of  the  court  first 
made  adopted  as  the  law  of  the  case,  irrespective  of  the 
individual  opinions  of  the  judges.  In  its  present  form,  a 
very  doubtful  question  is  involved  as  to  the  right  of  the 
plaintiffs  to  appeal,  there  being  no  final  judgment  as  to  all 
the  parties  defendant.  But  in  view  of  the  magnitude  of  the 
amount,  and  the  novelty  and  importance  of  the  questions 
involved,  and  the  serious  embarrassments  and  possible  loss 
that  might  arise  from  a  dismissal  of  the  appeal,  I  incline  to 
forego  the  consideration  of  the  question  of  practice,  and 
consider  the  appeal  upon  its  merits,  as  if  no  question  existed 
as  to  its  regularity.  The  action  having  been  severed,  as  to 
this  defendant,  in  the  manner  and  by  the  proceedings  before 
referred  to,  the  demurrer  of  the  defendant  and  the  present 
appeal  must  be  considered  as  if  the  present  respondent  were 
the  sole  defendant,  and  the  action  stood  against  him  alone. 
The  appeal  in  the  action,  as  it  comes  before  us,  does  not 
involve  the  right  of  the  State  to  maintain  an  action  against 
the  auditors  or  any  of  them  for  malfeasance  in  office,  or  any 
person  occupying  an  official  position  and  who  has  been  faith- 
less to  his  trust.  The  action  is  for  the  recovery  of  a  certain 
sum  alleged  to  have  been  obtained  by  the  respondent  and  the 
other  persons  named  in  the  complaint,  his  associates  and  con- 
federates, by  false  and  fraudulent  means  and  devices,  and  by 
a  corrupt  and  fraudulent  combination  and  conspiracy.  The 
gist  of  the  action  is,  the  obtaining  by  the  defendant  and 
others  and  appropriating  to  their  own  use  a  large  sum  of 
money,  to  which  they  were  not  entitled,  by  the  false 
and  fraudulent  practices  detailed,  and  the  demand  is  for 
judgment  for  the  amount  alleged  to  have  been  thus 
obtained,  with  interest.     It  is  not  in  terms  averred  that  the 
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money,  in  any  legal  sense  or  in  equity  and  good  conscience, 
belonged  to  the  plaintiffs,  so  that  the  defendants  can  be 
charged  with  the  same  as  received  to  their  use,  or  that  the 
wrong  was  perpetrated  directly  against  the  State  or  the 
people  of  the  State,  that  is,  the  whole  State  as  a  legal  entity, 
and  the  whole  body  of  the  people ;  but  the  want  of  such 
averment  it  is  claimed  is  supplied,  and  the  necessity  of  such 
averment  obviated,  by  allegations  as  to  the  source  from  which 
the  money  came,  and  the  authority  and  agency  by  and  pur- 
poses for  which  it  was  procured.  The  title  to  and  ownership 
of  the  money  sought  to  be  recovered  must  determine  the 
right  of  action,  and  if  the  money  did  not  belong  to  the  State, 
but  did  belong  to  some  other  body  having  capacity  to  sue, 
this  action  cannot  be  maintained.  {People  v.  Booth,  32  N.T., 
397.)  The  eminent  senior  counsel  for  the  plaintiffs,  in  his 
argument  in  the  Supreme  Court  of  the  demurrer  of  another 
defendant,  with  copies  of  which  we  have  been  furnished,  in 
answer  to  a  question  put  as  to  "  who  did  own  the  money," 
asserted  that  the  State  owned  it,  and,  in  substance,  conceded 
that  none  but  the  true  owner  could  have  an  action  for  its 
recovery.  He  says :  "I  believe  I  have  answered  the  question, 
Who  owns  the  money  ?  It  is  but  another  way  of  putting  the 
question.  Who  can  maintain  the  action?  Of  course,  the. 
action  ought  to  be  maintained  by  the  party  who  is  regarded 
as  the  technical  owner  of  the  money,  and  the  party  so 
regarded  in  the  law  is  the  party  to  maintain  the  action.'^ 
I  have  quoted  this  paragraph  as  expressing  accurately  and 
tersely  the  precise  point  upon  which  the  right  of  the  plain- 
tiffs to  sustain  the  action  hinges,  and  it  is  in  strict  conformity 
with  People  v.  Booth  {supra).  It  may  not  be  material 
whether  the  property  in  the  money  was  absolute  or  qualified, 
general  or  special ;  but  there  must  be  an  ownership  of  some 
kind  to  give  an  action.  The  party  to  maintain  an  action  for 
a  tort  or  wrong  to  property  must  be  one  whose  property  rights 
have  been  tortiously  interfered  with  or  invaded  —  one  who, 
as  trustee,  special  property  man,  bailee  or  general  owner,  has 
been  pecuniarily  damaged.     The  State  cannot,  any  more  than 
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an  individiuil,  Lave  a  civil  action  for  the  recovery  of  money, 
whether  by  way  of  damages  for  fraud  or  other  wrong,  the 
wrongful  conversion  of  chattels,  or  for  money  received  by 
and  in  the  possession  of  others,  except  upon  proof  of  title 
and  ownership.  A  distinction  is  to  be  observed  between 
actions  by  the  people  or  the  State,  in  right  of  the  prerogative 
incident  to  sovereignty,  and  those  founded  on  some  pecuniary 
interest  or  proprietary  right.  The  latter  are  governed  by  the 
ordinary  rules  of  law  by  which  rights  are  determined  between 
individuals.  A  class  of  cases  referred  to  and  examined  at 
great  length  by  counsel  do  not  call  for  an  extended  considera- 
tion if  the  title  to  the  money  fraudulently  taken  was  in  the 
county  of  New  York,  and  an  action  lies  at  the  suit  of  the 
board  of  supervisors  in  behalf  of  that  county  for  its  recovery. 
It  is  well  settled  in  England  that,  in  right  of  the  prerogative 
of  the  crown,  the  attorney-general,  in  his  name  of  office,  may 
proceed,  either  by  information  or  by  bill  in  equity,  to  establish 
and  enforce  the  execution  of  trusts  of  property  by  public 
corporations,  to  prevent  the  misappropriation  or  misapplica- 
tion of  funds  or  property  raised  or  held  for  public  use ;  and 
tlio  abuse  of  power  by  the  governors  of  corporations  or 
public  officers,  or  the  exercise  of  powers  not  conferred  by 
law,  and,  generally,  to  call  upon  the  courts  to  see  that  right 
is  done  to  the  subjects  of  the  crown  who  are  incompetent  to 
act  for  themselves.  Ordinarily,  the  remedies  sought  have 
been  preventive,  but  in  some  cases,  as  incident  to  the  prevent- 
ive and  prospective  relief,  a  claim  has  been  made  for  retro- 
spective relief,  especially  when  the  misappropriated  funds 
could  be  traced  and  reclaimed  in  specie.  The  jurisdiction 
has  been  sustained  upon  the  general  principles  of  the  right 
and  duty  of  the  court  to  grant  preventive  relief,  and  the 
relief  actually  granted,  if  any,  in  addition  and  as  incident  to 
that,  has  depended  upon  circumstances.  The  right  of  the 
attorney-goueral  to  intervene  an<}  the  jurisdiction  of  the  court 
was  at  first  refen*ed  to  the  statute  of  Elizabeth  concerning 
cliaritablo  uses  and  the  trusts  enforced  as  charities ;  later  a 
public  use,  although  not  strictly  charitable,  was  held  within 
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the  equity  of  the  statute ;  but  a  distinction  was  made  as  to 
the  source  from  which  the  funds  proceeded,  and  moneys,  the 
avails  of  rates  and  taxes  levied  by  act  of  parliament,  were 
held  not  within  the  statute ;  but  this  distinction  was  soon 
ignored,  and  respect  was  had  to  the  purpose  for  which  prop- 
erty and  funds  were  held,  rather  than  their  source  and  origin, 
in  determining  whetlier  they  were  held  for  a  public  and 
charitable  use  within  the  jurisdiction  of  the  Court  of  Chancery. 
Still  more  recently,  courts  have  held  that  the  statute  of 
Elizabeth  was  not  the  source  of  the  jurisdiction  of  the  Court 
of  Chancery,  but  that  trustees  of  property  for  public  use  were 
always  subject  to  the  action  of  account,  and  that  the  Court 
of  Chancery  had  concurrent  jurisdiction  with  the  courts  of 
common  law  in  compelling  an  accounting,  and  that  by  reason 
of  the  technicalities  of  the  action  of  account  proper  in  courts 
of  law  a  couit  of  equity  afforded  the  better  remedy  of  the 
two.  The  municipal  corporation  act  of  6  William  IV,  chapter 
76  has  been  referred  to,  but  I  do  not  understand  that  it  affects 
the  question  as  to  the  general  jurisdiction  of  the  Court  of 
Chancery  over  public  trusts  at  the  instance  of  the  attorney- 
general.  It  did  make  large  classes  of  property  held  by  bor- 
oughs and  other  municipal  corporations  trust  property,  and 
the  corporation  trustees  of  the  same,  which  before  had  been 
held  as  the  property  of  the  corporations,  unaffected  by  any 
trust,  and  as  private  property,  but  in  no  other  respect  affected 
the  jurisdiction  of  courts  of  equity^  The  same  principle 
has  been  held  applicable  to  commissioners  and  other  public 
ofScers  clothed  by  parliament  with  power  over  property  for  a 
public  use.  In  all  the  cases  the  action  of  the  court  was 
invoked  against  faithless  trustees,  and  to  compel  a  proper 
execution  of  the  trust,  and  a  right  use  of  trust  funds  by  those 
charged  with  their  administration.  A  breach  of  duty  or 
a  violation  of  trust  by  the  trustees,  either  actual  or  threatened, 
and  impending,  is  at  the  foundation  of  every  action  by  the 
attorney-general  or  the  crown,  or  the  people  as  sovereign,  and 
essential  to  the  right  of  either  to  maintain,  as  well  as  to  the 
right  of  a  court  of  equity  to  entertain  jurisdiction  of  a  suit, 
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by  either  toiichiDg  property  and  funds  held  by  public  or 
municipal  corporations  for  public  use.  If  the  property  of  a 
corporation  be  illegally  interfered  with  by  corporation  officers 
and  agents  or  others,  the  remedy  is  by  action  at  the  suit  of 
the  corporation,  and  not  of  the  attorney-general.  {AUmmey- 
General  v.  Brown^  1  Swans.,  265  ;  Same  v.  Heelis^  2  S.  &  S., 
67;  Same  v.  EasUalu^  11  Hare,  205 ;  Sam^  v.  Mayor  of 
Dublin^  1  Bligh  [N.  P.  E.],  312 ;  Same  v.  Mayor  of  Liverpool^ 
1  M.  &  C,  171 ;  Same  v.  Wilson^  1  Cr.  &  Ph.,  1 ;  Sam^  v. 
Corporation  ofPooLe^  2  Keene,  190 ;  S.  C,  *t/5  nom.  Attorney- 
General  V.  Aapinailj  id.,  513,  and  2  M.  &  C,  613;  S. 
C,  4  M.  &  C,  417,  and  8  CI.  &  Fin.,  409.)  Decisions  are 
cited  from  the  reports  of  this  country  and  of  this  State 
entitled  to  consideration  and  respect,  affirming  to  some  extent 
the  doctrine  of  the  English  courts,  and  applying  it  to  like 
cases,  as  they  have  arisen  here.  But  in  none  has  the  doctrine 
been  extended  beyond  the  principles  of  the  English  cases, 
and  aside  from  the  jurisdiction  of  courts  of  equity  over  trusts 
of  property  for  public  uses,  and  over  the  trustees,  either  cor- 
porate or  official,  the  courts  have  only  interfered,  at  the 
instance  of  the  attorney-general,  to  prevent  and  prohibit 
some  official  wrong  by  municipal  corporations  or  public 
officers,  and  the  exercise  of  usurped,  or  the  abuse  of  actual 
powers.  A  case  is  not  made  by  the  complaint,  within  the 
doctrine  contended  for,  or  the  cases  relied  upon,  or  within  the 
reasons  which  lie  at  the  foundation  of  the  doctrine,  and  it  is 
not  necessary,  therefore,  to  consider  whether  the  doctrine  to  its 
full  extent,  or  within  what  limits,  if  at  all,  is  a  part  of  the  com- 
mon law  of  this  State,  or  whether  it  has  been  superseded  or 
modified  by  statute.  Doubtless,  the  prerogatives  of  the  crown, 
except  as  affected  by  constitutional  limitations,  exist  in  the 
people  as  sovereign,  but  to  what  extent  the  exercise  of  this 
prerogative  is  committed  to  the  public  officials,  either  by  the 
legislature  or  by  the  common  law,  is  a  question  worthy  of 
grave  consideration,  and  not  to  be  lightly  decided,  and  should 
only  be  determined  when  necessary  to  a  judgment  and  deci- 
sion.    Whenever  the  legislature,  by  statutory  enactment,  has 
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conferred   upon'  State  oflScers  or  public   bodies  authority  to 
represent  the  body  of  the  people  in  the  exercise  of  any  pre- 
rogative right  no  question  can  arise,  for  in  those  matters, 
except  as  restrained   by  the  Constitution,  the  legislature  is 
supreme.     If  there  were  no  other  remedy  for  a  great  wrong, 
and  public  justice  and  individual  rights  were  likely  to  suffer 
•for  want  of  a  prosecutor  capable  of  pursuing  the  wrong-doer 
and  redressing  the  wrong,  the  courts  would  struggle  hard  to 
find  authority  for  the   attorney-general  to  intervene  in  the 
name  of  the  people.     But,  in  the  absence  of  such  a  necessity, 
the  exercise  of  high   prerogative   powers   ought   not,   by  a 
species  of  judicial   legislation,  to  be  committed  to  the  discre- 
tion of  any  individual   or  body  of  fiien.     Such  a  committal 
of  power  should  be  the  act  of  the  legislature,  who  can  hedge 
it  about  with  all  necessary  safeguards.     This  action  is  not  to 
establish  or  enforce  a  trust.     The  parties  defendant  are  not, 
nor  is   either  of  them  a  trustee  charged  with  any  duty,  or 
intrusted  with   the    possession  of  funds   or   property  to  be 
administered  by  them  for  any  public  use.     They  are  sought 
to  be  charged  as  tort  feasors,  for  a  consummated  and  com- 
pleted tortious  act. 

The  present  respondent  is  not  alleged  to  have  occupied  any 
official  position,  or  to  have  owed  any  allegiance  to  the  State 
or  any  of  its  civil  or  political  divisions,  except  such  as  every 
citizen  owes,  and  is  not  charged  with  having  occupied  any 
fiduciary  relation  to  the  city,  county  or  State  of  New  York, 
or  to  the  funds  of  either.  Unless  the  people  of  the  State,  or 
the  State  as  a  body  politic  or  corporate,  owned  and  were 
entitled  to  the  money  wrongfully  abstracted,  the  defendant 
cannot  be  made  a  trustee  for  the  State  by  reason  of  his 
tortious  act ;  that  is,  he  can  only  be  charged  as  an  involuntary 
trustee  of  the  true  owner  of  the  fund.  Only  one  of  the 
other  defendants  had  any  official  relation  to  the  transaction 
detailed,  and  such  relation  was  not  that  of  trustee  in  any 
sense  of  any  funds  or  property,  or  of  the  credit  of  the  public. 
He,  with  others,  was  charged  with  certain  specific  duties, 
which  did  not  include  the  possession,  care  or  disposal  of  the 
Sick  ELS — Vol.  XITT.         3 
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public  funds  or  credit.  These  daties  were'  concluded  long 
before  the  commencement  of  this  action,  and  the  complaint 
against  him,  so  far  as  it  touches  his  official  action,  is  for  mal- 
versation in  the  administration  of  his  office  or  agency,  by 
means  of  which  large  sums  of  money  have  been  lost  to  the 
true  owner,  and  appropriated  by  himself  and  others.  What- 
ever other  remedies  the  people  may  have  to  redress  or 
punish  this  wrong,  no  precedent  has  been  referred  to  for  the 
maintenance  of  a  civil  action  by  the  people  to  recover  either 
the  money  lost  or  for  compensatory  damages,  without  proof  of 
a  right  in  the  State  as  a  political  and  corporate  entity  to  the 
money  as  owner,  and  which  would  give  it  a  place  in  the 
treasury  of  the  State  when  recovered,  or  for  some  pecuniary 
damages  sustained  by  the  State,  the  compensation  for  which 
would  of  right  belong  to  its  t^^easury.  The  people,  by  the 
complaint,  claim  as  owners, .  and  do  not  seek  to  reclaim  the 
money  and  compel  its  appropriation  to  any  particular  use  or 
purpose.  The  claim  of  counsel,  in  their  printed  brief  and 
upon  argument,  was,  that  it  must  be  assumed  that  upon 
the  recovery  of  the  money  by  the  State,  and  its  reaching 
the  State  treasury  the  legislature  would  make  such  disposition 
of  it  as  should  be  equitable  and  just,  not  claiming  that 
there  was  any  valid  trust  which  could  be  established 
and  enforced  in  equity.  Such  a  shadowy  and  unsubstantial 
equity,  depending  upon  the  will  and  future  action  of  the 
legislature  for  its  recognition  and  establishment,  is  not 
the  equivalent  ot\  or  substitute  for,  a  trust  of  which  the  courts 
can  take  cognizance.  In  all  the  cases  of  public  or  charitable 
use,  established  at  the  suit  of  the  attorney-general  or  the 
State,  the  particular  use  has  been  averred,  and  without  such 
averments  the  bill  or  information  would  have  shown  no 
equity,  and  the  court  would  have  been  without  jurisdiction. 
AUomey-Oeneral  v.  Hvher,  Same  v.  EasUdke^  Same  v.  Brown 
{mpr(i)y  are  illustrations  of  the  principles  controlling  the 
jurisdiction  of  courts  of  equity  over  individuals  and  public 
bodies  acting  officially  in  respect  to  property  interests  of  tlie 
public.    In  all  the  cases  the  parties  proceeded  against,  and 
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whose  action  was  sought  to  be  controlled  or  restrained,  had 
the  active  administration  of  property  or  the  power  to  raise 
and  control  funds  dedicated  or  granted  for  public  use,  and 
their  offices  and  duties  were  continuing,  and  respect  was  had 
in  the  relief  sought  to  their  future  action.     So  the  other 
cases  referred  to  supra,  of  Attorney-Oeneral  v.  Dublin  and 
Same  v.  Lvoerpool^  are  instances  of  the  application  of  the 
principle,  and  the  exercise  of  the  jurisdiction  against  munici- 
palities having  control  and  direction  of  funds  and  property 
for  the  public  use.    The  AUamey-Oeneral  v.  WUsan  (Craig  & 
Phil.),  differs  from  the  others  in  this :  that  the  borough  of 
Leeds  appeared  on  the  record  as  relator  and  as  a  co-plaintiff 
with  the  attorney-general.     The  right  of  the  corporation  of 
Leeds  to  maintain  the  action  was  recognized  and  affirmed  by 
the  court ;  and  it  wa&  said  that  the  right  of  action,  prior  to 
the  passage  of  the  municipal  corporation  act  of  6  William 
lY,  was  solely  in  that  corporation,  for  the  reason  that  the 
fund  was  the  property  of  the  corporation,  and  was  only 
subjected   to  a  triist  and  the  jurisdiction  of  the  court  of 
equity  as  a  trust  fund  by  that  act ;  and  it  was  held  that  the 
corporation  was  a  proper  party  to  the  action,  its  right  of 
action  not  being  destroyed,  because,  by  the  act,  the  attorney- 
general   had  a  right  to  complain  of  a  violation  of  the  trust. 
In  that  case,  as  in  the  others,  the  foundation  of  the  jurisdic- 
tion was  an  existing  and  continuing  trust,  and  the  object  and 
purpose  of  the  action  was  to  compel  the  due  execution  of  the 
trust,  and  for  relief  against  a  fraudulent  misappropriation  of 
the  tmst  fund  by  former  governors  of  the  corporation  and 
managers  of  the  trust.    But  without  further  pursuing,  in  this 
connection,  the  consideration  of  the  rights  of  the  people  of 
the  State,  and  the  powers  of  the  attorney-general  as  their 
representative,  to  call  the  parties  to  an  account  for  their  mal- 
feasances, and  to  reclaim  the  money  tortiously  and  fraudu- 
lently appropriated,  the  right  of  the  county  of  New  York 
to  sue  for  and  recover  the  money  as  owner  and  proprietor 
should   be  considered  as  the  question  primarily  to  be  deter- 
mined, for  in  the  absence  of  any  fraud   or  collusion  on  the 


20  People  op  the  State  of  N.  Y.  v.  Ingebsoll.     [June, 

Opinion  of  tlie  Court,  per  Allen,  J. 


part  of  the  governing  body  of  the  county  in  the  perpetration 
of  the  wrong  and  commission  of  the  fraud,  or  any  inability 
or  disinclination  of  the  proper  officers  of  the  county  to  prose- 
cute, if  the  money  was  the  property  of  the  county,  pro)>erty 
belonging  to  its  ti'easury,  and  the  robbery  and  wrong  was 
against  the  county,  whether  the  money  was  held  upon  any 
particular  trust,  or  was  applicable  to  the  general  purposes  of 
the  county,  or  was  incapable  of  use  for  county  purposes, 
except  by  legislative  permission,  there  would  be  no  necessity 
or  occasion  for  the  intervention  of  the  people  or  their  attorney- 
general,  as  there  might  be  if  the  authorities  of  the  county  — 
the  trnstees  in  fact  —  had  been  participants  in  the  fraudulent 
abstraction  of  the  moneys,  or  accessories  to  the  frauds  by 
refusing  to  prosecute.  It  is  material  to  recall  the  fact  that  all 
the  allegations  of  collusion,  on  the  part  of  the  county  officers, 
in  the  perpetration  of  the  fraud  and  wrong,  and  in  the  illusory 
prosecution  of  the  offenders,  as  well  as  of  any  unwillingness 
on  the  part  of  the  county  or  its  coqDorate  authorities  to 
prosecute  for  the  recovery,  have  been  expunged  from  the  com- 
plaint, as  to  this  defendant.  It  would  not  be  claimed  that 
if  the  count v  has  a  cause  of  action  and  can  recover  the 
money  (and  there  are  no  obstacles  to  an  action  by  the  county, 
and  no  omission  of  the  officers  of  the  county  to  bring  an 
action)  that'  the  State  can  maintain  an  action  for  the  same 
money.  True,  in  some  cases,  as  in  the  case  of  general  owner 
and  bailee,  or  principal  and  agent,  either  can,  under  certain 
circumstances,  maintain  an  action  for  money  or  property  or 
upon  contracts ;  but  these  are  exceptional  cases,  and  this  case 
is  not  within  the  exception  or  the  reasons  for  it.  There  is  no 
such  or  analogous  relation  between  the  State  government 
and  the  counties  of  the  State,  and  the  general  rule  must 
apply,  that  a  right  of  action  for  the  same  thing  cannot,  in  the 
absence  of  legislation  or  some  peculiar  reason  giving  duplicate 
actions,  exist  at  the  same  time  in  two  independent  corpora- 
tions or  individuals.  For  the  wrongful  conversion  of  money 
or  property  belonging  to  a  municipal  corporation,  or  for  which 
it  may  have  an  action,  there  cannot   be  concurrent  remedies 
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by  the  State  and  the  municipality  prosecuted  pari  pctssu.     If 
the  State  has  a  right  of  action  it  results  from  and  as  an  incident 
of  its  sovereignty,  and  must,  necessarily,  be  paramount  to 
that  of  the  subordinate  body,  and  upon  the  exercise  of  the 
right   by  the   State   the .  right  of  the   corporation   must   be 
suspended,  and  upon  a  recovery  by  the  State  the  corporation 
be  barred  of  its  remedy.     Otherwise,  a  party  may  be  vexed 
with  two  litigations,  and  possibly  have  two  recoveries  against 
him  for  the  same  cause  of  action.     I  find  no  authority  or 
precedent  for  thus  depriving  a  municipal  corporation  of  a 
civil  and  corporate  right  of  action,  and  of  property,  in  the 
discretion  of  the  law  officer  of  the  State.     A  county  is  not 
independent  of  the  State,  an  imperium  in  impei^o^  but  is  in 
all  things  subject  to  the  State  and  the  legislature  of  the  State, 
as  sovereign,  and   its   boundaries,  its  rights,  privileges  and 
powers  may  be  enlarged  or  curtailed,  and   its   property  and 
property  rights  controlled  from  time  to  time,  in  the  discretion 
of  the  legislature ;  but  when  grants,  whether  of  rights  or  of 
power,  are  conferred   by  the  legislature  they  are  held  abso- 
lutely, and  to  be  enjoyed  and  exercised  independently,  subject 
only  to  the  general  laws  of  the  State,  the  terms  and  conditions 
annexed  to  the  grant,  until  withdrawn  or  modified  by  the 
legislature.     This  is  consistent  with   The  Town  of  Guilford 
V.  Supervisors  of  Chenango  (3  Kern.,  143),  and  Darlington 
V.  Mayor  of  New  York  (31  N.  Y.,  164).     Chancellor  Kent, 
in  speaking  of  municipal  corporations,  says :  "  They  may  be 
empowered  to  take  or  hold  private  property  for  municipal 
uses,  and  such  property  is  invested  with  the  security  of  other 
private   rights."     (2  Kent's  Com.,  275.)     As   remarked   by 
Judge   Denio,  in  Darllmjion  v.  Mayor ^  etc,  {supra) :  "  This 
does  not  exempt  such  property  from  legislative  control,  and, 
in  that  respect,  property  rights  stand  upon  the  same  footing 
as  other  corporate  rights,  whether  political  or  civil.      Prop- 
erty owned   by  a  city,  county  or   other   municipal  or  local 
government,  is  held  by  it  as  a  public  corporation  and  subject 
to  the  law-making  power,  and  the  governing  body,  by  what- 
ever name'  called   and   known,  are  merely  trustees  for    the 
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public,  who  are  the  cestui  que  trust  of  the  corporation.  A 
muuicipal  corporation  is  the  trustee  of  the  inhabitants  of  the 
territory  embraced  within  its  limits." 

An  effort  has  been  made  to  distinguish  the  county  of 
New  York  from  the  other  counties  of  the  State,  in  respect 
to  its  powers  and  corporate  capacity,  as  one  of  the  civil 
and  political  divisions  of  the  State*  But  a  brief  considera- 
tion will  serve  to  show,  as  was  impliedly,  if  not  expressly, 
conceded  by  counsel  for  the  plaintiffs,  that  there  is  no 
substantial  distinction:  that  is,  no  difference,  between  the 
organization  and  power  of  the  county  of  New  York  and 
those  of  the  other  counties  of  the  State  which  in  the 
least  affects  the  question  under  consideration.  From  the 
first,  the  State  has  been  divided,  for  governmental  and 
political  purposes,  into  counties,  and  every  part  of  the 
State  has  been  incorporated  into  and  embraced  within  the 
territorial  limits  of  some  county,  and  subjected  to  county 
government.  Every  Constitution  of  this  State  has  recognized 
this  tact,  and  made  provisions  consistent  with  it  and  based  upon 
it.  New  York  was  one  of  the  twelve  original  counties  into 
which  the  State  was  divided  by  a  law  of  the  first  legislature, 
held  in  the  then  colony  of  New  York,  on  the  1st  day  of 
November,  1683.  (2  E.  L.,  44,  45, 46.)  The  first  charter  of 
the  city  of  New  York  granted  after  the  treaty  of  peace  of 
1674,  by  which  the  English  were  reinstated  in  the  pos- 
session of  the  colony,  was  by  Governor  Dongan,  in  1683, 
although  the  charter  of  Governor  Nicolls,  of  1664,  had  been 
recognized,  and  corporate  proceedings  had  under  it  from 
1674  to  the  granting  of  the  Dongan  charter.  (Hoffman's 
Treatise,  20.)  From  an  early  period,  if  not  from  the  first, 
the  boundaries  of  the  city  and  county  of  New  York  have 
been  the  same.  Perhaps  at  one  period  this  was  not  so,  but 
the  fact  is  not  material,  and  only  of  interest  as  a  matter  of 
local  history.  (See  Hoffman's  Treatises  on  the  Corporation, 
appendix,  xix,  xx,  xxi,  notes  17,  18.) 

From  1683  to  the  present  time  the  county  of  New  York 
has  existed  with  substantially  the  same  territorial  limits  as  at 
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present,  at  all  times  having  and  exercising  more  or  less  of  the 
political  and  corporate  rights  that  were  held  and  exercised  by 
the  other  counties  of  the  State.    Bj  reason  of  the  coincidence 
of  the  boundaries  and  the  constitaencies  of  the  two  distinct 
organizations,  the  city  and  county  of  New  York,  and  their  com- 
mon interests  and  sources  of  revenues,  the  county  organization 
has  been  of  less  political  importance  than  in  other  sections  of  the 
State,  and  the  governing  body  has  been  differently  constituted 
and  has  exercised  less  power.    At  times,  many  of  the  powers 
exercised  elsewhere  by  the  boards  of  supervisors  have  been 
devolved  upon  the  common  council  of  the  city ;  and,  duties 
ordinarily  performed  by  county  oflScers  have  been  performed 
by  city  officials.    It  is  not  important  to  trace  the  changes 
that  have  been  made  from  time  to  time,  by  some  of  which 
the  distinction  between  the  city  and  county  government  has 
been,  to  some  extent,  ignored.     At  no  time  has  the  county 
ceased  to  exist,  and  at  all  times  a  body  has  existed  known  as 
the  board  of  supervisors  of  the  county,  who  were  the  governing 
body  of  the  county,  exercising  such  legislative,  administrative 
and  corporate  powers  as  the  legislature  has  seen  fit  to  intrust 
to  it.     To  the  extent  that  other  special  provision  has  been 
made  by  law  for  the  performance  of  the  functions  in  other 
counties  performed   by  the  boards  of  supervisors,  the  county 
of  New  York  has  been  excepted  from  and  not  subject  to  the 
general  laws  affecting  counties  and  prescribing  the  powers 
and  duties  of  boards  of  supervisors.    But  in  all  other  respects, 
the  county  has  been  subject  to  such  general  laws,  and  pos- 
sessed all   the  powers  corporate,  as  well  as  governmental, 
conferred  by  law  upon  the  counties  of  the  State.     In  1857  a 
most  material  change  was  effected  in  the  constitution  of  the 
county  government,  and  from  that  time  the  functions  of  the 
governing  body  and  the  corporate  powers  of  the  county  have 
been  greatly  enlarged,  and  the  county  government  has  more 
nearly  assimilated  to  that  of  other  counties.     In  that  year, 
the  controlling  power  in  both  branches  of  the  legislature  and 
the  executive  department  of  the  State  was  in  antagonism  with 
the  party  dominant  in  the  city  and  county  of  New  York,  and 
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•either  with  a  view  to  the  better  adininistratiou  of  the  govern- 
ment of  the  county,  or  for  the  purpose  of  dividing  the 
political  power  and  the  emoluments  of  office  in  the  city  and 
county  of  New  York,  provision  was  made  for  the  government 
of  the  county  by  a  hybrid  body:  that  is,  by  a  board  of  super- 
visors so  chosen  as  to  secure  an  equal  number  from  each  of 
the  two  political  parties.  As  a  reform  in  government  the 
project  was  doubtless  a  failure ;  but  as  a  means  by  which 
individual  members  of  the  two  parties  were  enabled  to  com- 
bine and  enjoy  the  luxuries  of  power,  patronage  and  plunder, 
it  has  proved  a  perfect  success. 

It  is  probably  true,  that  up  to  that  time  the  count}-,  as 
such,  had  but  little,  if  any  property,  even  that  which  was 
necessary  for  public  use,  but  that  circumstance  did  not  affect 
its  political  existence  or  corporate  capacity.  A  county  may 
be  absolutely  destitute  of  all  property  and  pecuniary  means, 
and  yet  the  political  and  corporate  existence  be  as  perfect  and 
the  corporate  rights  as  complete  as  under  any  other  circum- 
stances. Very  few  of  the  counties  possess  any  property,  save  the 
necessary  lands  and  buildings  for  public  use,  and  some,  at  an 
early  day,  may  not  have  been  the  possessors  of  these,  but  their 
records  may  have  been  kept  in  the  dwelling,  store  or  office 
of  the  clerk  charged  with  their  custody,  their  courts  held  in 
a  scliool-house,  occupied  by  the  sufferance  and  permission  of 
the  school  trustees.  But  the  county  organization  was  none 
the  less  perfect  by  reason  of  the  poverty  of  the  county,  or  its 
imperfect  preparation  to  perform  all  its  functions.  It  suffices, 
for  all  the  purposes  of  the  present  argument,  that  from  1857 
to  the  passage  of  the  law  of  1870  the  county,  under  the 
administration  of  a  board  of  supervisors,  did  exercise  many 
and  large  political,  legislative  and  administrative  powers, 
acquire  property,  incur  pecuniary  liabilities  and  perform  other 
corporate  acts  under  the  sanction  of  law.  The  board  of 
supervisoi's  of  the  county  of  New  York  were  not,  certainly, 
during  all  that  time  distinguished  from  tlie  boards  of  super- 
visors of  other  counties  by  the  want  of  power  or  the  opportu- 
nities for  its  exercise,  although    the   powers  were  not  in  all 
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respects  identical.  The  legislation  which  is  the  occasion  of 
the  present  litigation  recognizes  and  affirms  the  corporate 
existence  and  capacity  of  the  county  of  New  York  as  distinct 
from  and  independent  of  the  city  government,  and  as  possess- 
ing all  the  essential  powers  conferred  upon  other  counties  ;  and 
if  there  wece  no  other  foundation  for  the  claim,  that  legisla- 
tion would  be  sufficient  to  invest  the  county  with  all  the 
attributes  which  pertain  to  a  county  organization  and  a 
municipal  corporation,  and  bring  New  York  within  the 
provisions  of  the  general  statutes  upon  the  subject  of  counties 
and  their  corporate  rights  and  powers,  except  as  otherwise 
specially  provided  by  law. 

The  act  (chap.  382  of  the  Laws  of  1870),"  to  make  further 
provisions  for  the  government  of  the  county  of  New  York," 
distinctly  recognizes  the  existence  of  a  county,  with  every 
element  of  power  and  circumstance  that  can  be  claimed  as 
necessarily  incident  to  any  other  like  organization.  It  directs 
the  board  of  supervisors  to  cause  to  be  raised  by  tax  the  sums 
of  money  necessary  for  the  payment  of  the  claims  specified 
in  certain  sections  thereof,  after  deducting  from  the  aggregate 
amount  of  the  claims  the  estimated  revenues  of  the  county; 
thus  recognizing  the  existence  of  liabilities  against  the  county, 
and  the  possession  by  it  of  property  and  sources  of  revenue 
other  than  the  power  of  levying  taxes.  It  also  regulates  the 
bringing  of  actions  against  the  county,  and  section  4  is  based 
upon  the  acknowledged  fact  that  the  county  liad  incurred 
obligations  and  contracted  debts,  which  were  a  county  charge, 
to  an  amount  so  large  that  it  was  inexpedient  to  levy  a  tax 
for  the  payment  of  them  at  that  time,  and,  hence,  provision 
was  made  for  borrowing  money  for  that  purpose.  By  the 
special  provisions  made  for  the  audit  and  pajnnent  of  the 
claims,  referred  to,  the  legal  right  and  obligations  of  the 
county  were  not  essentially  varied,  or  the  relation  between 
the  State  and  county  affected,  or  any  new  relation  created 
between  the  State  and  the  creditors  of  the  county.  A.  special 
process  was  devised  and  put  in  execution  to  meet  a  present 
necessity,  somewhat  different  in  detail  from  that  provided  by 
SicKBLs — Vol.  XII f.        4 
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general  laws  for  the  adjustment  and  payment  of  connty 
charges,  but  the  whole  process  was  by  and  in  behalf  of  the 
connty  as  a  corporate  body,  having  the  power  to  act  for  itself, 
and  there  was  no  special  or  general  agency  to  act  in  behalf 
of  the  State.  It  was  merely  a  grant  of  corporate  power, 
modified  and  varied  from  that  ordinarily  conferred  upon 
this  and  other  counties,  as  made  necessary  by  the  peculiar  cir- 
cumstances ;  and  to  the  limit  of  the  power  thus  conferred  the 
county  was  an  independent  individual  agent,  and  the  State, 
as  such,  was  neither  entitled  to  the  fruits  nor  responsible  for 
the  consequences  of  the  exercise  of  such  power.  The  county 
was  permitted  to  change  the  form  of  its  indebtedness,  but  the 
indebtedness  remained,  as  before,  a  county  charge.  The 
authority  to  borrow  was  conferred  upon  the  county,  and  to 
be  executed  by  county  oflScers. 

The  special  duty  of  auditing  the  claims  was  imposed  upon 
the  individuals  designated  by  the  act,  but  their  duty  ended 
with  certifying  the  amounts  of  the  several  claims,  and  the 
county  oflScials  had  no  control  of  their  action.  The  legisla- 
ture might  have  fixed  the  sums  and  adjusted  the  claims  in 
the  statute,  or  authorized  the  amount  to  be  determined  in 
any  other  way,  or  by  any  other  tribunal.  To  this  extent, 
the  county,  in  respect  to  this  class  of  claims,  was  taken 
out  of  the  general  statutory  provisions  authorizing  claims  and 
charges  against  counties  to  be  audited  by  the  board  of  super- 
visors. (1  R.  S.,  366,  §  4 ;  id.,  368,  §  17.)  Those  individuals 
were  not  strictly  county  officers,  neither  were  they  State 
officers,  but  constituted  a  special  commission  for  performing 
a  service  for  and  binding  upon  the  county  which  is  ordinarily 
performed  by  a  county  board,  and  which  would  seem  to  have 
been  before  then  performed  by  the  comptroller  of  the  city, 
pursuant  to  the  provisions  of  chapter  864  of  the  Laws  of 
1868.  Precedent  was  found  for  a  special  board  of  audit  for 
the  adjustment  of  claims  against  the  county  of  New  York  in 
chapter  806  of  the  Laws  of  1867,  constituting  Chauncoy  M. 
Depew,  Benjamin  W,  Bonney,  Lewis  B.  Woodruff  and  John 
H.  Martindale  such  board.     Every  other  act,  save  the  audit 
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of  the  claimB,  was  to  be  performed,  and  was  performed,  bj 
the  oonntj  officials  and  in  behalf  of  the  county.  The  money 
was  to  be  and  was  borrowed  npon  the  bonds  of  the  county, 
executed  and  attested  by  the  proper  officers,  and  paid  by  the 
comptroller  to  the  proper  claimants.  The  chamberlain  of 
the  city  is  by  law  made  oounty  treasurer,  and  all  moneys 
belonging  to  the  county,  from  whatever  source  derived,  of 
right  are  received  by  him  and  disbursed  upon  proper  war- 
rants.    (1  K.  S.,  870,  §  29.) 

By  the  act  substituting  the  non-partisan  board  of  super- 
visors for  the  former  organization  (Laws  of  1857,  chap.  590, 
§  6),  the  finance  department  of  the  city  and  its  officers  (of 
whom  the  comptroller  is  chief),  are  to  have  the  like  powers 
and  perform  the  like  duties  in  regard  to  the  fiscal  concerns 
of  the  board  of  supervisors,  as  in  regard  to  the  local  concerns 
of  the  city  ;  and  it  is  directed  that  no  money  shall  be  drawn 
from  the  treasury  of  the  county  except  on  the  warrant  of  the 
comptroller,  countersigned  by  the  mayor  and  clerk  of  the 
board,  thus  making  the  comptroller  and  mayor  ex  officio 
county  officers.  The  complaint,  therefore,  is  strictly  accurate 
in  the  averment  that  the  moneys  obtained  from  hona  fide 
purchasers  of  the  bonds,  issued  by  the  comptroller  as  pre- 
scribed by  the  act,  were  "  in  formal  compliance  with  the 
statutes  and  usual  modes  of  official  proceeding  in  said  city, 
deposited  in  the  National  Broadway  Bank  of  the  city  of  New 
York,  to  the  credit  of  an  account  therein  kept  by  the  cham- 
berlain of  the  city  of  New  York,  as  county  treasurer  of  the 
said  county,  by  virtue  of  his  said  official  chai*acter  as  such 
chamberlain."  The  comptroller  was  not  a  depositary  or  dis- 
barser  of  the  public  funds,  and  the  act  did  not  contemplate 
that  he  should  receive  and  disburse  the  money.  The  brief 
direction  in  the  act,  that  he  should  pay  the  claims  audited, 
must  be  read  in  connection  with  the  general  laws  defining  his 
powers  and  prescribing  his  duties  in  respect  to  county  mat- 
ters, and  as  a  county  officer,  or  an  officer  charged  with  duties 
afiecting  the  county.  It  was  merely  an  authority,  and  a 
direction  to  draw  a  warrant  upon  the  county  treasurer  in  the 
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nsual  form,  as  was  done  in  this  case.  It  was  not  intended  to 
take  these  funds  without  the  protection  of  the  safeguards 
provided  by  law  for  all  public  funds.  Thus  the  funds  were, 
as  averred  in  the  complaint,  legally  and  properly  paid  into 
the  county  treasury  as  county  moneys,  to  be  drawn  out  only  in 
the  manner  and  upon  the  warrants  authorized  by  law.  In  the 
withdrawal  of  these  funds  all  the  forms  of  law  were  complied 
with.  The  relation  of  the  county  of  New  York  to  these 
moneys,  and  its  right  as  a  municipal  corporation  to  and  over 
them,  was  precisely  the  same  as  would  have  been  that  of  any 
and  every  other  county  in  the  State  to  moneys  raised  upon  its 
credit,  or  in  virtue  of  power  conferred  upon  it  for  county 
purposes.  The  question  then  is  as  to  the  rights  of  a  county, 
as  a  public  corporation,  in  respect  to  funds  raised  by  author- 
ity of  law  upon  its  credit,  and  in  the  hands  of  its  treasurer, 
and  whether  an  action  could  be  maintained  by  the  county  in 
any  form  for  the  recovery  of  the  money,  if  tortiously  or 
fraudulently  taken  from  the  county  depositary  or  embezzled 
by  him. 

Corporate  capacity  is  conferred  upon  each  county  in  the 
State,  and  New  York  is  not  excepted,  to  sue  and  be  sued,  to 
purchase  and  hold  lands  within  its  limits,  for  the  use  of  its 
inhabitants ;  to  make  contracts  and  possess  personal  property, 
and  to  dispose  of  and  regulate  the  use  of  its  corporate  property  ; 
and  all  suits  and  proceedings  by  and  against  a  county  in  its 
corporate  capacity  are  directed  to  be  in  the  name  of  the  board 
of  supervisors  of  such  county,  that  serving  pro  hoc  vice^  as 
the  corporate  name.  (1  R.  S.,  364,  §§  1-3 ;  id.,  384,  §§  1,  2 ; 
2  id.,  473,  §§  92,  95 ;  Supervisors  of  Ononddya  v.  Morgan^ 
2  Keyes,  277.)  Counties  are  public,  as  distinguished  from 
private  corporations,  and  they  are  political  as  auxiliaries  to  the 
government  of  the  State,  and  they  are  trustees  of  the  people, 
the  inhabitants  within  their  county.  {North  Hempstead  v. 
Hempstead^  2  Wend.,  109.)  They  are  sometimes  called  quasi 
cor|)()rations,  because  not  in  terms  declared  by  statute  to  be 
corporations,  and  have  a  corporate  capacity  onl^^  for  particular 
spocitied  ends.    But  so  long  as  they  are  invested  with  corporate 
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attributes,  even  if  it  be  stob  modoy  the  distinction  is  without 
a  substantial  difference  within  the  limits  of  the  corporate 
powers  conferred.  (2  Kent's  Com.,  278,  279 ;  A.  &  A.  on 
Corporations,  §  23.)  They  are  trustees  only  of  the  property 
held  for  public  use.  They  are  not  the  guardians  and  protect- 
ors of  private  and  individual  interest  or  property  of  the  citizen. 
They  may  not  intervene  by  action  to  protect  or  redress  the 
iudividual  citizen  in  respect  to  wrongs  or  injury  to  his  person 
or  property.  Their  power  as  well  as  duty  is  restricted  to  the 
protection  and  preservation  of  property  possessed  by  them  in 
their  corporate  capacity.  {Town  of  Guilford  v.  Supervisors 
of  Chenango  ;  Mayor  of  Georgeimon  v.  Alexandria  Canal 
Company,  12  Peters,  91.)  This  trusteeship  and  corporate 
power,  as  a  pecuniary  and  fiduciary  relation,  extends  to  and 
embraces  not  only  the  tangible  property  of  the  corporation, 
but  the  franchises  and  powers  conferred  for  raising  moneys 
and  other  means  for  the  support  of  the  local  government  and 
the  use  of  the  inhabitants  of  the  county,  and  to  tlie  means 
realized  from  the  franchises  and  powers  conferred.  It  is 
immaterial  whether  the  grant  be  of  fees  and  emoluments 
from  licenses,  excise  duties,  rents  or  the  like,  or  of  a  power 
to  levy  taxes  or  borrow  money.  The  grant  is  a  money  grant 
by  the  State  to  the  extent  of  the  power  conferred  and  the 
money  realized  under  and  by  means  of  it.  The  pecuniary 
ability  of  a  county  may  consist  entirely,  as  it  does  ordinarily, 
in  the  power  delegated  to  it  to  levy  taxes  or  create  a  debt. 
The  credit  of  the  county,  with  granted  power  to  use  it,  sup- 
ported by  the  power  of  taxation  delegated  by  the  State,  is  a 
corporate  right,  and  the  fruits  and  avails  of  that  credit,  when 
exercised  by  the  borrowing  of  money,  are  as  much  the  prop- 
erty and  rightfully  belong  to  the  treasury  of  the  county  as  if 
the  specific  sum  had  been  granted  in  terms  and  paid  from  any 
other  source.  In  political  and  governmental  matters  the 
municipalities  are  the  representatives  of  the  sovereignty  of 
the  State,  and  auxiliary  to  it ;  in  other  matters,  relating  to 
property  rights  and  pecuniary  obligations,  they  have  the  attri- 
butes and  the  distinctive  legal  rights  of  private  corporations. 
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and  may  acquire  property,  create  debts,  and  sue  and  be  sued  aa 
other  corporations ;  and  in  the  borrowing  of  money  and  incar- 
ring  pecuniary  obligations  in  any  form,  as  well  as  in  the  buying 
and  selling  of  property  within  the  limits  of  the  corporate 
powers  conferred,  they  neither  represent  nor  bind  the  State. 

The  relation  of  principal  and  agent  does  not  and  cannot 
exist,  for  obirious  reasons,  between  the  State  and  the  various 
municipal  corporations,  created  with  power  to  contract  debts 
in  respect  to  the  exercise  of  the  corporate  functions.  Debts 
contracted  by  municipalities,  by  authority  of  the  legislature, 
are  contracted  by  them  as  principals  and  not  as  agents  of  the 
State.  If  this  were  not  so,  they  would  be  clearly  within  the 
prohibition  of  section  12  of  article  7  of  the  Constitution,  but 
that  they  are  not  was  decided  in  People  v.  Flagg  (46  N.  T., 
401).  This  agency  must  be  established  to  entitle  the  State, 
without  the  direct  sanction  of  the  legislature,  to  claim  or 
control  the  fruits  and  proceeds  of  the  legal  pledge  of  muni- 
cipal credit,  and  from  such  agency,  once  established,  necessarily 
and  logically  results  the  liability  of  the  State  for  the  debts 
incurred,  and  this  in  face  of  the  explicit  prohibition  in  the 
State  Oonstitution  against  the  direct  and  indirect  creation  of 
a  State  debt.  The  State  cannot  claim  the  benefits  and  repudi- 
ate the  obligations  resulting  from  the  relation  of  principal 
and  agent.  The  claim  of  the  State  to  funds  and  moneys  thus 
acquired  cannot  be  rested  upon  the  general  sovereignty  of  the 
State  and  its  rights  and  duties  b,^ parens  patricB.  The  State 
may,  and  must  in  some  cases,  care  for  and  protect  those  who 
are  incapable  of  caring  for  themselves,  as  infants,  idiots 
and  the  like ;  but  a  corporation  with  full  power  to  acquire 
and  hold  property,  create  debts,  levy  taxes  and  sue  and  be 
sued,  with  a  competent  board  of  governors,  is  not  within  this 
class  of  incompetents  in  need  of  the  exercise  of  this  nursing 
quality  of  the  State  government.  Neither  can  I  discern  any 
just  foundation  for  the  claim  of  the  State  to  these  funds  — 
that  its  action  is  necessary  to  the  protection  of  the  tax-payers 
of  the  municipality.  The  cestuis  que  trust  of  the  corporate 
property  consist  of  all  the  inhabitants  within  the  territorial 
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limits  of  the  corporation,  including  tax-payers  and  non-tax- 
payers; they  are  the  corporators  and  their  interests,  as  well 
the  present  as  future  inhabitants  and  corporators,  are  cared 
for  and  represented  by  the  governing  body  for  the  time  being 
as  in  other  corporations.  I  incline  to  the  opinion  that  money 
borrowed  or  raised  by  taxation  for  county  purposes, *and  not 
wanted  or  used  for  the  particular  purposes  for  which  it  was 
raised,  is  applicable,  by  the  action  of  the  board  of  supervisors, 
to  the  payment  of  any  county  charge ;  but  if  this  be  not  so, 
the  want  of  power  to  appropriate  it  to  public  use,  without 
legislative  authority,  does  not  work  a  forfeiture  of  the  money  to 
the  State.  It  is  not  intended  to  deny  the  existence  of  plenary 
power  in  the  legislature  to  direct  the  appropriation  of  any 
money  in  the  county  treasury  to  any  use  or  purpose  for  the 
benefit  of  the  inhabitants  of  the  municipality.  {Dartmgton 
V.  The  Mayar^  siipra.)  The  same  objection  might  be  taken 
to  the  right  of  the  State,  for  if  the  moneys  were  once  in  the 
State  treasury,  it  would  require  legislation  to  authorize  their 
application  or  payment  to  any  particular  use.  But  whatever 
the  legislature  might  do  in  the  way  of  revoking  a  grant  of 
power  or  of  using  or  controlling  the  property  of  a  county,  no 
power  in  that  direction  has  been  conferred  upon  the  attorney- 
general. 

Much  was  said  in  the  course  of  the  argument  of  the  position 
and  rights  of  the  tax-payers,  and  the  impossibility  of  justice 
being  done  them,  unless  the  State  could  by  action  recover 
and  control  the  money  in  controversy.  But  the  tax-payers,  as 
distinguished  from  other  inhabitants  of  the  county,  have  no 
peculiar  interests  to  subserve,  or  right  to  or  interest  in  the 
money.  The  oestuis  que  trust  of  a  municipal  corporation  are 
all  the  inhabitants  within  the  territorial  limits,  whether  tax- 
able or  not ;  and  although  the  tax-payer  may  be  more  immedi- 
ately affected  pecuniarily  by  a  maladministration  of  the 
corporate  and  trust  funds,  he  has  no  rights  except  such  as  are 
common  to  all  the  inhabitants.  One  tax-payer  for  himself,  or 
himself  and  all  others,  or  all  the  tax-payers  combined,  cannot 
have  an  action  for  the  correction  or  prevention  of  a  misappro- 
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priation  or  misuser  of  the  corporate  property.  {Doolittle  v. 
Supervisors  of  Broorae  County^  18  N.  Y.,  155  ;  Roosevelt  v. 
Drapery  23  id.,  318.)  When  the  State,  in  the  exercise  of  the 
taxing  power,  or  any  of  the  political  corporations  in  the 
exercise  of  a  delegation  of  the  same  power,  has  collected 
taxes  pursuant  to  law,  the  amount  levied  has  ceased  to  be  the 
property  of  the  tax-payers,  and  becomes  corporate  funds  and 
money  in  trust  for  public  purposes.  The  result  is  the  same 
if  the  money  is  borrowed  in  anticipation  of  taxation  and  to 
be  levied  of  those  who  shall  hereafler  become  tax-payei-s. 
Neither  the  present  nor  prospective  tax-payers  have  any 
special  and  peculiar  interest  in  the  fund,  as  distinguished 
from  that  of  other  citizens  and  subjects  of  the  government, 
imposing  the  tax  or  incurring  the  debt.  The  borrowing  of 
money  to  be  repaid  by  taxation  in  the  future  is  but  one  form 
of  exercising  the  taxing  power,  and  the  character  of  the  fund 
is  the  same,  whether  it  has  been  collected  of  the  tax-payer  or 
borrowed  upon  the  credit  of  the  government,  State  or  local. 
{People  V.  Flagg^  46  N.  Y.,  401.)  For  all  governmental  and 
public  purposes,  including  that  of  levying  taxes  and  borrow- 
ing money  for  public  use,  the  corporation  is  regarded  as 
perpetual,  and  no  respect  is  had  to  the  changing  character  of 
the  constituency,  and  those  liable  to  contribute  to  the  support 
of  the  government  or  the  payment  of  its  debts.  If,  by  mis- 
take or  error  of  any  kind,  taxes  in  excess  of  the  amount 
required  for  present  purposes  have  been,  pursuant  to  law,  col- 
lected they  cannot  be  recovered  back,  unless  there  has  been 
some  irregularity  or  defect  of  jurisdiction,  which  vitiates  the 
assessment  and  levy. 

Neither  is  the  money  a  waif  belonging  to  the  State,  or  any 
one  who  may  chance  to  obtain  possession  of  it,  but  it  belongs 
to  the  municipal  treasury,  and  is  a  trust  fund  for  public  use 
by  the  corporate  authority.  The  result  is  the  same  if  the 
money  has  been  borrowed  in  excess  of  actual  wants,  and  it  is 
enough  that  a  binding  obligation  has  been  incurred  by  the 
municipality  to  repay  the  money.  Whether  the  obligation 
was  incurred  strictly  pursuant  to  law  is  not  important.    If  the 
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public   corporation,  having    power   to   act   in    a    corporate 
capacity,  has,    by  its    oflBcers,    so  acted    under    the    laws 
88  to  become  bound   by  its  obligation,  the  debt  has  become  a 
corporate  and  a  county  charge,  and  the  moneys,  the  fruits  and 
proceeds  of  the  obligation,  are  trust  funds  sabject  to  the  con- 
trol of  the  governing  body  of  the  corporation   under  the 
general  laws  of  the  State.     The  validity  of  the  bonds,  which 
are  represented  by  the  moneys  sought  to  be  recovered  in  this 
action,  is  conceded  by  the  counsel  for  the  appellants,  and  if 
not  valid  the  purchasers  of  the  bonds  are  entitled  to  reclaim 
the  money  paid  for  them.     If  valid,  they  are  the  obligations 
of  the  county  of  New  York,  and  the  debt  a  county  charge. 
The  State  is  under  no  obligation  to  pay  the  bonds  or  to  pro- 
vide  for  their  payment,  except  so  far  as  a  sovereign  State  is 
bound  to  act  in  good  faith  toward  those  who  have  acted  and 
parted  with  their  money  on  the  faith  of  its  laws  and   policy. 
The  State  cannot,  in  good  morals,  do  anything  to  impair 
or  diminish  the  ability  of  the  county  to  pay  the  bonds  at 
maturity.     The  only  security  the  debtor  has  is  the  credit  of 
the  county,  and  the  grant  of  power  to  the  county  with  direc- 
tion in  the  act  to  levy  taxes  for  the  payment  of  the  debt. 
To  this   extent,  the   State   may,   perhaps,    be  regarded   as 
contracting  with  those  who  have  taken  the  bonds,  and  to  have 
agreed  that  this  grant  of  power  shall  not  be  revoked  ;  but  this 
does  not  create  an  obligation  to  pay  the  bonds.    It  only  brings 
the  transaction  within  the  provision  of  the  Constitution  of 
the  United  States  prohibiting  States  from  passing  any  bill 
"impairing  the  obligations  of  contracts"  (Constitution  of  the 
United  States,  art.  1,  §  10),  and  makes  the  grant  of  power 
irrevocable.     {Hitman  v.  Quvncy^  4  Wallace,  535.)    It  is 
claimed  that  the  county  cannot  be  sued  upon  these  bonds 
and  a  recovery  had.     That  the  federal  courts  would  sustain 
an  action  upon  these  bonds  against  the  county  can  hardly  be 
donbtedy  in  view  of  the  past  action  of  those  courts  in  similar 
actions.     It  has  been  held  by  the  courts  of  this  State,  that  for 
claims  which  by  statute  are  made  a  county  charge,  and  for  the 
auditing  of  which  provision  is  made  by  statute,  counties  can- 
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not  be  sued.  {Brady  v.  Supervisors  of  JVew  York^  10  N.  Y., 
260 ;  Martin  v.  Supervisors  of  Oreene  Cownty^  29  id.,  645.) 
Conceding  that  the  rule  holds  as  to  an  absolute  undertaking 
to  pay  a  specified  sum  at  a  given  day,  it  proves  nothing,  If 
n  action  will  not  lie  upon  the  bonds  against  the  county,  the 
holders  have  a  perfect  legal  remedy  by  the  writ  of  mandamus 
t  >  compel  the  levy  of  the  tax  and  the  payment  of  the  bonds, 
and  whether  the  debt  may  be  recovered  by  one  form  of  civil 
procedure  or  another  is  not  material.  It  necessarily  follows, 
that  this  money  being  the  fruits  and  avails  of  a  burden, 
imposed  pursuant  to  law  upon  the  taxable  inhabitants  and 
property  of  the  county  of  New  York,  for  county  purposes,  of 
right  belonged  to  the  county  of  New  York  and  its  treasury, 
and  the  county  has  an  action  against  any  one  who  has  by 
fraud  or  force  become  possessed  of  it. 

It  would  hardly  be  claimed  that  if,  after  the  avails  of  the 
bonds  had  been  deposited  with  the  county  treasurer,  the  alleged 
frauds  in  the  audit  had  been  discovered  and  the  warrants  with- 
held, or  payment  had  been  refused  by  the  treasurer,  the  State, 
by  its  attorney-general,  without  legislation,  could  have  com- 
pelled the  payment  of  the  moneys  into  the  State  treasury,  or 
recovered  the  money  of  the  county  treasurer.  Neither  would 
it  be  claimed  that  had  the  county  treasurer  embezzled  the 
funds  his  sureties  would  not  have  been  liable  as  for  county 
moneys  received  by  him.  Had  the  bonds  been  delivered  to 
a  purchaser  without  actual  payment  of  the  money,  any  pro- 
ceedings for  a  recovery  of  the  bonds  or  the  purchase-price 
would,  necessarily,  have  been  by  the  county.  The  fact  that 
a  larger  sum  was  borrowed  than  was  required  to  pay  the  just 
claims  against  the  county,  by  reason  of  a  fraud  in  the  audit, 
does  not,  in  my  judgment,  aflFect  the  question.  The  money 
has  been  raised,  properly  or  improperly,  upon  the  credit  and 
at  the  expense  of  the  county  and  for  its  use,  to  be  repaid  by  it. 
The  wrongful  act  of  the  public  agents  does  not  give  to  the 
State  the  rights  and  impose  upon  it  the  obligations  of  a  prin- 
cipal in  the  transaction.  Had  only  just  claims  been  audited 
and  allowed,  and  the  precise  amount  required  for  their  pay- 
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ment  been  raised,  and  that  had  been  taken  by  force  or  fraud 
from  the  possession  of  the  county  treasury,  the  legal  rights 
of  the  county  and  the  relation  >y{  the  State  to  the  transaction 
would  have  been  precisely  the  same  as  now,  and  yet  the  right 
of  the  county  to  maintain  an  action  for  the  money  would  no'i^ 
in  the  case  supposed,  have  been  doubted.  The  county  would 
have  been  the  rightful  possessor  of  the  money  and  the  prop^ 
party  to  an  action  for  its  recovery.  (  Van  Kev/ren  v.  John- 
stoTiy  3  Denio,  183  ;  /Supervisors  of  Albany  County  v.  Durant, 
9  Paige,  182.)  The  reversal  of  the  decree  in  this  case  by  the 
Court  for  the  Correction  of  Errors  (26  Wend.,  66)  was  upon  a 
ground  not  affecting  the  right  of  a  board  of  supervisors  to 
maintain  the  action,  if  a  cause  of  action  had  existed. 

If  any  county  of  the  State  should,  by  authority  of  law, 
levy  by  tax  or  borrow  upon  the  credit  of  the  county  and  a 
pledge  of  taxes  to  be  levied  in  the  future,  a  sum  of  money 
for  the  building  of  a  court-house  or  other  special  purpose,  no 
one  would  doubt  the  title  of  the  county  to  the  money  so  long 
as  it  remained  unexpended  in  the  hands  of  the  county  offi- 
cials, or  its  right  of  action  for  the  recovery  of  it,  if  it  should 
be  tortiously  taken  or  embezzled.  If  there  should  be  a  sur- 
plus remaining  of  the  same  money  sAtev  the  accomplishment 
of  the  special  purpose  for  which  it  was  raised,  and  it  should 
be  fraudulently  or  tortiously  appropriated,  the  property  of  the 
county  in  such  surplus,  and  its  right  of  action  to  reclaim  it, 
to  the  exclusion  of  the  State  and  every  other  corporate  body, 
would  not  be  questioned.  This  case  does  not  differ  in  prin- 
ciple and  cannot  be  distinguished  from  that  supposed.  But 
for  the  importance  given  to  it  by  eminent  counsel,  I  should 
not  regard  the  source  from  which  the  money  came  as  a  con- 
trolling, or  even  an  important  element  in  determining  by 
whom  the  action  should  be  brought.  It  was  in  the  county 
treasury,  and  was  paid  from  the  treasury  as  alleged,  and 
received  by  the  defendant  as  the  money  of  the  county,  upon 
a  claim  against  the  county ;  and  if  such  claim  was  fraudulent 
and  the  pretence,  under  which  the  money  was  obtained  false, 
the  defendant  is  necessarily  liable  to  the  county,  either  in  an 
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action  for  the  fraud  or  for  money  had  and  received,  and  is 
estopped  from  denying  the  title  of  the  county  to  the  money, 
or  its  right  to  reclaim  it,  if  in  fact  it  was  falsely  and  fraudu- 
lently obtained.  These  considerations  lead  to  an  affirmance 
of  tlie  judgment  of  the  Supreme  Court. 

While  in  view  of  some  of  the  circumstances  connected 
with  the  origin  and  history  of  this  suit  we  might  wish, 
for  the  purposes  of  this  action,  the  law  was  different, 
we  can  but  declare  it  as  we  find  it.  There  is  nothing 
in  the  transaction  itself,  or  facts  alleged  in  the  complaint, 
to  distinguish  this  case,  in  principle,  from  any  other  in 
which  the  funds  and  property  of  a  county  have  been 
embezzled,  stolen  or  tortiously  appropriated,  or  tending 
to  show  that  the  right  of  action  and  remedy  which  would 
exist  in  such  case  in  any  county  of  the  State,  are  not  vested 
in  or  do  not  belong  to  the  county  of  New  York,  in  respect  to 
the  wrong  complained  of  here.  Neither  is  it  averred  in  the 
complaint  that  obstacles,  in  any  form,  exist  to  the  prosecu- 
tion of  such  remedy  by  the  county,  or  that  the  corporate 
authorities  have  not  prosecuted,  or  will  not  and  cannot  effect- 
ually prosecute  for  the  alleged  wrong. 

Were  it  believed  that  the  remedy  by  and  in  behalf  of  the 
county  was  not  plain,  palpable  and  free  from  all  doubt,  we 
might  hesitate  in  giving  the  judgment  to  which  our  examina- 
tion has  led  us,  lest  a  flagrant  wrong  might  go  unpunished. 
It  was  conceded  by  counsel  for  the  plaintiffs,  upon  the  first 
argument  of  this  appeal,  that  the  same  reasons  do  not  now 
exist  for  maintaining  an  action  by  the  State,  rather  than  the 
county,  that  were  supposed  to  exist  at  the  time  of  the  com- 
mencement of  this  action.  Reference  was,  doubtless,  had  in 
such  suggestion,  to  the  statements  of  the  complaint  stricken 
out  by  order  of  the  court  below,  acquiesced  in  by  the  plain- 
tiffs, tending  to  show  collusion  between  the  county  officials 
and  the  wrong-doers,  and  the  difficulties  bj'  reason  of  such 
collusion  and  complicity,  in  the  way  of  an  effective  prosecu- 
tion of  an  action  by  the  county.  Those  statements  are  not 
now  in  the  record,  and  the  position  and  relation  of  the  pres- 
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ent  government  of  the  county  to  the  defendants  is  sapposed 
to  have  been  changed.  Whether  this  be  so  or  not  is  not 
material  upon  this  appeal,  as  the  record  discloses  no  fact 
which  will  take  this  action  or  cause  of  action  out  of  the  gen- 
eral principle  governing  all  like  cases.  It  will  not  answer  to 
ignore  well  established  rules  of  law  and  invent  new  princi- 
ples and  modes  of  procedure  solely  by  reason  of  the  magni- 
tude of  a  claim  or  the  enormity  of  a  wrong,  so  long  as  there 
is  a  party  in  whom  the  cause  of  action  is  vested,  able  and 
willing  to  prosecute,  and  established  rules  of  law  and  familiar 
modes  of  procedure  give  an  ample  remedy  to  enforce  the 
right  and  redress  the  wrong. 

To  sustain  this  action  upon  the  ground  that  the  individuals 
acting  in  the  transaction,  under  the  statute,  were  State  agents 
and  not  the  agents  of  the  county,  would  lead  to  serious 
results,  and  greatly  embarrass  the  State  in  respect  to  the 
many  millions  of  municipal  obligations  which  have  been 
incurred  under  legislative  authority,  only  differing  in  the 
form  and  method  of  execution  from  that  exercised  in  this 
case.  The  State  cannot  make  the  actors  State  agents  with- 
out assnming  the  position  and  responsibility  of  principal, 
especially,  if  the  agency  is,  as  is  claimed  here,  of  a  character 
entitling  the  State  to  the  fruits  and  benefits  of  the  agency. 
To  sustain  the  action  upon  the  ground  of  State  sovereignty, 
and  a  general  State  guardianship  over  municipal  corporations 
and  their  rights  and  propert}'  interests,  without  legislation 
upon  this  subject,  and  hold  that  for  an  invasion  of  the  prop- 
erty rights  of  a  public  corporation  an  action  will  lie  in  the 
discretion  and  at  the  instance  of  the  attorney-general,  in  the 
name  of  the  people,  to  the  exclusion  of  or  concurrent  with  a 
like  right  of  action  in  the  corporation  damnified,  would  intro- 
duce a  new  and  strange  doctrine,  subverting  those  by  which 
the  rights  and  obligations  of  that  class  of  corporations  have 
been  governed,  and  lead  to  confusion  and  embarrassment  in 
the  future,  in  the  administration  of  the  affairs  and  redressing 
of  wrongs  to  the  property  rights  of  municipal  corporations. 
The  right  to  bring  actions  for  injuries  to  their  property  is 
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expressly  conferred  and  given  to  counties  by  statute,  and  this 
necessarily  excludes  the  right  of  the  State  to  bring  an  action 
for  the  same  cause.  It  is  not  intended  to  deny  that  a  case 
may  be  made  in  which  the  attorney-general  may,  in  the  name 
of  the  people,  institute  and  maintain  an  action  against  a 
wrong-doer,  ^nd  the  public  corporation  whose  rights  have 
been  invaded  or  threatened,  and  the  governing  body  of  such 
corporation,  to  enforce  a  right,  or  redress  a  wrong,  or  pre- 
vent a  breach  of  trust,  where  the  governing  body  is  faithless 
to  its  trust  or  a  party  to  the  wrong.  Such  a  case  is  not  made 
here,  and  the  question  is  not  before  ns. 
The  judgment  should  be  affirmed. 

EuAPALLO,  J.  (dissenting).  The  main  question  in  this  case 
is,  whether  upon  the  facts  stated  in  the  complaint,  admitting 
them  to  be  true,  the  State  is  the  proper  party  to  maintain 
this  action. 

By  an  act  of  the  legislature,  passed  on  the  26th  of  April, 
1870  (Laws  of  1870,  chap.  382,  §  4),  it  was  enacted  as 
follows : 

"  All  liabilities  against  the  county  of  New  York,  previous 
to  the  passage  of  this  act,  shall  be  audited  by  the  mayor  of 
the  city  of  New  York,  the  comptroller  of  said  city  and 
the  present  president  of  the  board  of  supervisors ;  and  the 
amounts  which  are  found  to  be  due  shall  be  provided  for  by  the 
issue  of  revenue  bonds  of  the  county  of  New  York,  payable 
during  the  year  1871,  and  the  board  of  supervisors  shall 
include  in  the  ordinance  levying  the  taxes  for  the  year  1871 
an  amount  sufficient  to  pay  said  bonds  and  the  interest  thereon. 
Such  claims  shall  be  paid  by  the  comptroller  to  the  party  or 
parties  entitled  to  receive  the  same  upon  the-  certificate  of  the 
officers  named  herein." 

The  complaint  alleges,  in  substance,  that  the  auditors 
appointed  by  this  act,  between  May  and  September,  1870, 
certified  claims  purporting  to  be  of  the  character  described 
in  the  act,  in  favor  of  the  defendants  Ingersoll,  Garvey  and 
othera,  to  the  amount  of  several   millions  of  dollars,  upon 
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which  certificates  revenue  bonds  of  the  county  were  issued  in 
proper  form  by  the  comptroller  as  prescribed  in  the  act,  and 
money  was  raised  thereon  from  honafide  purchasers  thereof, 
in  order  to  pay  the  amounts  so  certified ;  that  this  money  was 
deposited  in  a  bank  to  the  credit  of  an  account  then  kept  by 
the  chamberlain  of  the  city  of  New  York,  as  treasurer  of  the 
county,  and  was  afterward  obtained  by  the  defendants  Inger- 
BoU,  Garvey  and  "Woodward,  by  means  of  comptroller's  war- 
rants drawn  upon  the  bank  for  the  payment  of  the  claims 
certified  as  aforesaid. 

That  the  defendant  Tweed  was,  at  the  time  of  the  passage 
of  tlie  act  of  April  26,  1870,  president  of  the  board  of  super- 
visors of  the  county  of  New  York,  and,  consequently,  one  of 
the  persons  by  that  act  appointed  auditors ;  that  he  assumed 
to  Act  as  such  auditor,  and  that,  in  that  capacity,  he,  as  well 
as  the  other  auditors  named  in  the  act,  signed  certificates  of  the 
audit  and  allowance  of  the  alleged  claims  which  served  as  the 
foundation  for  the  issue  of  the  revenue  bonds  upon  which 
the  money  in  question  was  raised.  That  these  claims  were 
never,  in  fact,  audited  by  the  board  appointed  by  the  act  of 
April  26,  1870,  but  that  the  certificates  of  the  audit  thereof 
were  signed  by  the  auditors  separately  and  without  investigar 
tion,  in  pursuance  of  a  resolution  adopted  by  them  on  tlie  5th 
of  May,  1870,  whereby  the  county  auditor  (then  one  James 
Watson)  was  directed  to  collect  all  bills  and  liabilities  against 
the  county  incurred  prior  to  April  26,- 1870;  and  it  was 
r^olved  that  the  evidence  of  the  same  should  be  the  author- 
ization of  the  same  by  the  board  of  supervisors,  or  its  appro- 
priate committees,  on  certificate  of  the  clerk  or  the  president. 

The  complaint  then  proceeds  to  allege  that  the  accounts  so 
pretended  to  have  been  audited  were  false,  fictitious  and 
fraudulent,  and  were  prepared  by  fraud  and  collusion  between 
the  said  Watson*  (then  county  auditor)  and  the  defendants 
Garvey,  Ingersoll  and  Woodward,  and  put  in  such  shape  as 
to  entitle  them,  by  the  terms  of  the  resolution  of  the  board 
of  auditors,  dated  May  5,  1870,  and  before  mentioned,  to  be 
certified  under  the  act  of  April  26,  1870,  without  further 
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investigation  ;  that  after  they  had  been  so  certified,  Watson 
obtained  the  comptroller's  warrants  for  their  payment,  and 
that  the  sams  paid  on  such  warrants  were,  ^'  pursuant  to  a 
corrupt,  fraudulent  and  unlawful  combination  and  conspiracy 
to  that  end  by  and  between  the  said  William  M.  Tweed, 
James  Watson,  Andrew  J.  Garvey,  James  H.  Ingersoll  and 
Elbert  A.  Woodward,  agreed  to  be  divided  and  were  dinded 
between  the  said  James  H.  Ingersoll,  Andrew  J.  Garvey  and 
William  M.  Tweed,"  and  other  persons  unknown,  etc.  The 
details  of  the  transactions  are  set  out  in  the  complaint  and 
schedules,  and  it  sufficiently  appears  that  these  payments  were 
made  out  of  the  fund  raised  by  the  sale  of  revenue  bonds, 
issued  on  the  strength  of  the  certificates  of  audit  signed  by 
the  auditors  appointed  by  the  act  of  April  26,  1870. 

These  facts,  which  are  admitted  by  the  demurrer,  establish 
that  the  State,  through  its  legislature,  provided  a  method  of 
discharging  a  specified  class  of  the  liabilities  of  one  of  its 
counties.  That  it  appointed  certain  persons  to  carry  out  its 
enactments  by  auditing  the  liabilities,  issuing  bonds  for  the 
precise  amount  necessary  to  pay  such  liabilities  when  ascer- 
tained, and  applying  to  such  payment  the  proceeds  of  the 
bonds  so  issued.  The  State  provided  for  the  payment  of  these 
bonds  by  requiring  the  board  of  supervisors  of  the  county  to 
raise  by  taxation  the  amount  necessary  to  pay  them. 

The  auditing  of  the  claims  was  intrusted  to  three  persons,  not 
aa  county  officers,  but  as  special  appointees  of  the  legislature  to 
carry  out  the  provisions  of  the  act.  They  were  the  mayor 
and  the  comptroller  of  the  city  of  New  York  and  the  then 
present  president  of  the  board  of  supervisors  of  the  county. 
His  powers  and  duties  as  auditor  did  not  depend  upon 
the  continuance  of  his  office  of  president  of  the  board  of 
supervisors.  Instead  of  being  personally  named  he  was 
described  in  the  act  as  the  then  president  o^the  board.  This 
was  a  mere  designation  of  the  person  intended.  He  con- 
tinued auditor,  notwithstanding  the  termination  of  his  office  of 
president  of  the  board  of  supervisors,  which,  as  is  alleged  in 
the  complaint,  occurred  on  the  4th  of  July,  1870.     From  the 
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beginning  be  acted,  not  in  virtae  of  his  coantj  office,  but  as 
the  repository  of  a  special  trust  directly  contided  to  him  by 
the  legislature,  and,  together  with  the  mayor  and  the  comp- 
troller of  the  city,  formed  a  commission  appointed  by  the 
State  for  the  performance  of  a  special  duty.  This  duty  con* 
sisted  in  auditing  and  certifying  the  amount  of  the  liabilities 
of  the  county  up  to  a  certain  date,  and,  consequently,  deter- 
mining the  sum  which  should  be  levied  upon  the  tax- 
payers for  the  purpose  of  meeting  those  liabilities.  The 
liabilities  were  not  to  be  paid  out  of  any  fund,  property  or 
revenue  of  the  county,  as  such,  but,  ultimately,  by  means  of 
the  tax  which  the  supervisors  of  the  county  were,  by  the  act, 
required  to  levy  for  that  special  purpose  in  the  following 
year,  1871.  In  order  to  obviate  delay  in  the  discharge  of  the 
liabilities  in  question  a  means  was  provided  for  discounting 
or  anticipating  the  tax  so  authorized  by  the  issue  of  the  bonds 
heiore  referred  to,  and  the  amount  necessary  to  pay  thos^ 
bonds  was  to  be  raised  by  the  tax. 

The  controlling  question  arising  upon  this  demurrer  is, 
whether  for  any  fraud,  misconduct  or  breach  of  trust  on  the 
part  of  any  of  the  persons  designated  by  the  legislature  for 
the  purpose  of  carrying  into  effect  the  provisions  of  this  act, 
which  fraud,  misconduct  or  breach  of  trust  has  resulted  in 
raising  upon  temporary  bonds,  issued  in  the  form  authorized 
by  the  act,  a  vastly  larger  sum  than  was  necessary  for  the  dis- 
cbarge of  the  liabilities  provided  for  by  the  act,  and  in  trans- 
ferring the  surplus  into  the  pockets  of  the  delinquent  agent 
or  appointee  of  the  State,  and  other  persons  confederating 
with  him  to  that  end,  an  action  will  lie  on  behalf  of  the  State 
against  the  delinquent  and  his  confederates  who  have 
participated  in    the    corrupt  transactions  and   their  fruits. 

One  material  inquiry  in  determining  this  question  is :  Upon 
whom  will  the  loss  occasioned  by  these  transactions  fall  2  There 
can  be  but  one  answer  to  this  question.  The  bonds  have 
been  disposed  of  to  bona  fide  holders.  They  are  directed  by 
law  to  be  paid  by  means  of  a  tax,  to  be  levied  on  the  tax-pay- 
ers of  the  county.  The  bondholders  have  the  legal  right  to 
SicKEis —  Vol,  XIII.  6 


42  People  of  the  State  op  N.  Y.  v.  Ingebsoll.     [June, 


Dissenting  opinion,  per  Rafallo,  J. 


enforce  the  levy  of  this  tax.  There  is  no  property  of  the 
county  as  such,  out  of  which  these  bonds  can  be  collected  by 
legal  process.  The  moneys,  therefore,  which  have  beea 
fraudulently  raised  upon  these  bonds  and  appropriated  by  the 
wrong-doers,  will  have  to  be  collected  under  authority  of  the 
State,  out  of  the  tax-payers  of  the  county,  and  the  loss,  con> 
sequently,  falls  upon  them. 

It  is  clearly  shown  by  the  authorities  cited  in  the  argu- 
ment, that  no  individual  can  have  a  standing  in  court 
as  a  tax-payer  merely,  for  the  purpose  of  obtaining  redress 
for  such  a  wrong;  and  the  reasons  for  this  conclusion 
are  too  obvious  to  render  discussion  necessary.  Among 
other  reasons,  as  is  evident  in  the  present  case,  it  would 
be  impossible  to  ascertain  the  extent  to  which  any  indi- 
vidual, who  was  a  tax-payer  at  the  time  of  the  wrong, 
would  be  damnified,  or  even  that  he  would  be  a  tax-payer 
when  the  time  should  arrive  for  the  levy  of  the  tax.  Who, 
then,  is  the  proper  party  to  appear  as  plaintiff^  and  repre- 
sent the  fluctuating  body  of  tax-payers  who,  sooner  or  later, 
must  be  compelled  by  authority  of  the  State  to  pay  the 
money  wrongfully  obtained  by  the  defendants  on  the  credit 
of  the  tax  to  be  imposed  ? 

The  people  of  the  State,  through  their  attorney-general, 
appear  before  the  court,  claiming  the  right  to  intervene  as 
plaintifl^,  and  to  compel  their  own  unfaithful  appointee  and 
trustee,  and  those  who  have  combined,  conspired  and  shared 
with  him,  to  replace  the  moneys  which,  under  color  of  the 
authority  conferred  by  the  State,  they  have  thus  wrongfully 
obtained  and  applied  to  their  own  use,  or  to  pay  in  the  form 
of  damages  such  sum  as  will  compensate  for  the  amount 
which  by  their  wrongful  acts  they  have  obtained  at  the 
expense  of  the  tax-payers. 

It  must  be  conceded  that  the  question  presented  is 
novel ;  but  the  law  is  not  so  defective  as  to  be  wholly 
destitute  of  remedy  in  such  a  case.  The  remedy  required 
is,  in  the  iirst  place,  to  take  out  of  the  hands  of  the 
wrong-doer  the  fund  which  they  have  unlawfully  obtained, 
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or  to  compel  them  to  pay  an  equivalent  in  the  form 
of  damages.  The  disposition  of  the  money  which  the 
defendants  may  be  adjadged  to  pay  is  not  provided  for  by 
any  existing  law,  and  it  is  therefore  impossible  for  the  court 
now  to  adjadicate  what  shall  be  its  final  destination.  That 
the  defendants  are  not  entitled  to  retain  it,  and  that  they  are 
liable  in  some  form  for  the  wrong  committed  in  obtaining  it, 
cannot  be  questioned.  That  justice  requires  that  such  dispo- 
sition shall  ultimately  be  made  of  the  money  to  be  recovered 
as  will  relieve  pro  tanto  the  tax-payers  who  will  ultimately 
be  subjected  to  the  payment  of  the  obligations  upon  which 
the  money  was  wrongfully  raised,  is  obvious.  But  in  the 
absence  of  any  machinery  provided  by  law  for  a  case  so  extra- 
ordinary the  court  should  not  undertake,  whoever  is  plaintiff, 
to  do  more  than  to  require  that  the  avails  of  the  recovery  be 
placed  in  the  treasury  of  the^State,  or  other  safe  custody,  to 
await  further  legislation. 

Assuming  the  correctness  of  these  propositions,  which  will 
be  further  substantiated  in  connection  with  the  objections 
raised  by  the  demurrant,  it  would  seem  sufficiently  plain  that 
the  State  is  a  proper  party  to  invoke  such  a  remedy  as  this  case 
demands.  The  wrong  complained  of  is  the  violation  by  an 
agent  or  appointee  of  the  State  of  a  trust  and  duty  created 
by  statute,  for  a  special  purpose,  through  which  violation  of 
duty  he  and  the  other  defendants,  confederating  with  him, 
have  obtained  a  large  sum  of  money  on  obligations  which 
must  be  paid  by  taxation  under  authority  of  the  State.  The 
damage  resulting  is  to  the  fluctuating  body  of  tax-payers  of 
one  of  the  divisions  of  the  State,  who,  under  the  provisions 
of  the  Constitution  of  the  United  States,  cannot  be  liberated 
from  the  burden  to  which  the  acts  of  the  defendants  have 
subjected  them,  by  any  means  short  of  the  State  itself  assum- 
ing and  paying  the  bonds,  the  proceeds  of  which  the  defend- 
ants have  wrongfully  appropriated.  On  no  other  terms  could 
any  repeal  of  the  act  directing  the  levy  of  the  tax  be  sus- 
tained. The  money  which  the  defendants  ought  to  replace 
will,  by  whomsoever  recovered,  be  subject  to  the  control  of  the 
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legislature.  Even  if  recovered  by  the  State  and  paid  into  the 
general  fund,  legislation  will  be  required  for  its  appropriation 
to  any  particular  object. 

Unless  it  can  be  shown  that  under  existing  statutes 
some  particular  officer  or  body  is  vested  with  the  exclusive 
power  of  bringing  the  action  in  such  a  case,  the  inter- 
est of  the  people  ought  to  be  deemed  sufficient  to  enti- 
tle them  to  intervene  for  that  purpose,  through  their  attor- 
ney-general, who  is,  by  statute,  not  only  empowered,  but 
required  to  prosecute  all  actions  in  the  event  of  which,  the 
people  are  interested.  (1  R.  S.,  179,  §  1.)  It  seems  to  be 
conceded,  in  all  the  discussions  upon  the  subject  before 
and  within  the  court,  that  if  the  attorney-general  had  been 
specially  authorized  by  act  of  the  legislature  to  bring  this 
action,  such  authority  would  be  valid  and  sufficient  to  sustain 
the  action.  This  proposition  necessarily  concedes  the  inter* 
est  of  the  State  in  the  subject  of  the  litigation. 

If  a  special  authorization  in  the  particular  case  would  have 
been  sufficient  to  i*equire  the  court  to  entertain  the  action  of 
the  attorney-general,  on  what  principle  can  it  refuse  to  do  so 
in  the  face  of  the  general  statute,  which  not  only  empowers 
but  requires  him  to  prosecute  all  actions  in  the  event  of 
which  the  people  are  interested  ?  Ordinary  reasoning  would 
lead  us  to  the  conclusion  that  this  general  statute  is  sufficient 
authority  for  his  intervention  in  any  such  case,  unless  some 
special  statute  is  pointed  out  which  restrains  his  action  in  the 
particular  case,  or  grants  the  exclusive  right  to  prosecute  such 
action  to  some  other  officer  or  local  body.  No  such  statute 
has  been  pointed  out,  nor  have  I  found  any. 

The  cases  in  this  State  which  deny  the  right  of  individuals 
to  intervene,  simply  on  the  ground  that  they  are  tax-payers 
whose  burdens  will  be  increased  by  the  wrong  complained  of, 
proceed  upon  the  ground  that  the  general  rule  is,  that  for 
wrongs  against  the  public,  whether  actually  committed  or 
only  apprehended,  the  remedy,  whether  civil  or  criminal,  is 
by  the  State  in  its  political  character,  or  by  some  officer 
authorized  by  law  to  act  in  its  behalf;  and  this  is  true  whether 
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the  whole  people  of  the  State  or  only  those  of  a  particular 
locality  are  affected.  Common  nuisances,  purprestures,  usur- 
pations of  public  oflBces  and  the  improper  exercise  by  public 
oflScers  of  their  functions,  are  recognized  as  instances  of  the 
application  of  this  principle.  The  inconveniences  which 
would  result  from  any  other  principle  —  among  which  is 
the  multiplicity  of  suits  which  would  arise — are  pointed  out 
in  those  cases.  No  private  person  or  number  of  persons  can 
assume  to  be  the  champions  of  the  community,  and  in  its 
behalf  challenge  the  public  officers  to  meet  them  in  the  courts 
of  justice  to  defend  their  official  acts.  Their  remedy  is  to 
invoke  the  action  of  the  officer  whom  the  law  has  appointed 
to  sue  in  such  cases,  {DoolitUe  v.  Supervisors  of  Broorne 
C(ywnMf^  18  N.  T.,  163 ;  RooseveU  v.  Draper,  23  id.,  318.) 
In  the  case  last  cited.  Judge  Denio,  in  delivering  the  opinion 
of  the  court,  declares  that,  "  an  act  of  administration 
likely  to  produce  taxation  is  not  a  matter  of  private  or  indi- 
vidual concern  ;  it  is  an  affair  altogether  public ;  and  the  only 
remedial  process  against  an  abuse  of  administrative  power, 
tending  to  taxation,  which  we  can  have,  is  furnished  by  the 
dective  system^  or  a  proceeding  in  hehalf  of  the  StateP 

The  grounds  upon  which  the  right  of  the  Stat^  to  prose- 
cute the  action  is  denied  are,  that  the  money  which  was 
taken  by  the  defendants  belonged  to  the  county  of  New  York. 
That  the  supervisors  of  every  county  are  empowered  by  stat- 
ute to  bring  actions  to  enforce  liabilities  to  the  county  and  to 
recover  damages  for  injuries  done  to  the  property  or  rights  of 
the  county  (2  R.  S.,  473) ;  and  that,  consequently  the  action 
should  have  been  brought  by  the  supervisors  of  the  county  of 
New  York.   No  other  party  is  suggested  as  the  proper  plaintiff. 

Assuming  that  the  provisions  authorizing  supervisor  of 
counties  to  bring  actions  are  applicable  to  the  county  of  New 
York  (a  proposition  which  is  denied  by  the  appellants),  it  is 
necessary  to  this  defence  to  establish  that  the  liability  incur- 
red by  the  defendants  was  to  the  county,  or  that  the  money 
taken  by  them  was  the  property  of  the  county.  The  only 
cases  in  which  the  supervisors  of  a  county  are  empowered  by 
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statute  to  sue  are  those  before  mentioned,  together  with  some 
others  which  are  foreign  to  the  present  case,  such  as  actions 
on  contracts  made  with  the  supervisors,  for  penalties  and  for- 
feitures, etc.  (2  R.  S.,  473) ;  and  a  county  can  neither  sue  nor 
be  sued  except  by  express  power  conferred  by  statute.  {Hnnr 
ter  V.  Gomrs.  Mercer  Goimiy^  10  Ohio  St.,  520 ;  Huneaker 
V.  Borden^  6  Cal.,  290.) 

It  is  worthy  of  remark,  in  passing  to  the  consideration  of 
this  defence,  that  so  far  as  appears  upon  the  present  record, 
the  right  of  the  people  to  sue  for  and  recover  the  money  or 
damages  in  controversy  is  not  challenged  by  the  county  of 
(few  York  ;  and  the  question  does  not  arise  in  consequence 
of  any  claim  made  by  the  county,  or  on  its  behalf,  to  the 
money  or  damages  sought  to  be  recovered.  It  is  raised  only 
by  the  alleged  wrong-doers,  and  as  a  means  of  defeating  the 
action  brought  against  them  by  the  State.  To  be  effective 
for  that  purpose  it  should  appear,  not  only  that  the  defend- 
ants are  liable  to  the  county,  but  to  that  civil  division  of  the 
State  exclusively,  and  that  a  recovery  of  the  State  itself  and 
satisfaction  thereof,  would  not  bar  a  subsequent  recovery  on 
behalf  of  the  county  for  the  same  acts. 

The  main  points  urged  on  the  argument  on  the  part  of  the 
demurrant,  in  support  of  his  defence  that  the  money  which 
he  took  belonged  to  the  county,  are  these : 

First.  That  the  bonds  upon  which  the  money  was  bor- 
rowed were  county  bonds ;  that  when  a  county  borrows 
money  pursuant  to  law,  upon  its  own  bonds,  the  proceeds 
belong  to  the  county  on  the  same  principle  as  that  upon 
which  money  borrowed  by  a  natural  person  or  by  a  corpora^ 
tion  authorized  to  borrow  money,  becomes  the  property  of 
the  borrower. 

Second.  That  the  money  so  borrowed  was  actually  paid 
into  the  county  treasury,  and  that  its  abstraction,  by  means  of 
the  certificates  alleged  to  be  fraudulent,  was  from  that  treas- 
ury ;  and. 

Third.  That  such  deposit  of  the  borrowed  money  in  the 
county  treasury  is    alleged  in  the  complaint  to  have  been 
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made  in  formal  compliance  with  the  statutes  and  usual  modes 
of  official  proceedings  in  the  city  of  New  York. 

The  allegation  that  the  deposit  of  the  money  in  the  county 
treaeary  was  in  compliance  with  the  statutes,  is  matter  of  law 
and  not  of  fact.  It  does  not,  therefore,  conclude  either  party 
on  demurrer.  As  -matter  of  law,  no  statute  can  be  found 
authorizing  the  deposit  of  these  funds  in  the  county  treasury. 
The  only  acts  bearing  upon  the  question  to  which  we  have 
been  referred  are  Laws  of  1862,  chapter  37,  section  2,  and  1 
Sevised  Statutes,  page  369,  section  20,  and  page  370,  sec- 
tion 29.  The  act  of  1862  provides  for  the  payment  into  the 
treasury  of  the  county  of  moneys  loaned  upon  revenue  bondsof 
the  county,  issued  in  anticipation  of  the  collection  of  the  annual 
taxes  of  the  county,  to  pay  the  ordinary  charges  and  expenses 
under  appropriations  made  by  the  board  of  supervisors  for 
the  support  of  the  county  government,  and  is  expressly 
restricted  to  taxes  authorized  to  be  raised  during  the  same 
year  in  which  the  money  is  borrowed.  This  act  is  clearly 
inapplicable  to  the  fund  now  in  question.  The  act  of  1865 
merely  provides  that  all  revenue  of  the  city  and  county  shall 
be  deposited  in  *  the  banks  designated  by  the  chamber- 
lain. The  proceeds  of  the  bonds  now  in  question  cannot 
be  called  revenue  of  the  city  or  county.  The  mode  pro- 
vided by  other  statutes,  which  have  been  referred  to,  for 
drawing  moneys  out  of  the  treasury  of  the  county,  do  not 
affect  the  question,  what  moneys  should  properly  go  into 
such  treasury.  The  only  statutory  provisions  relevant  to  the 
question  are  1  Bevised  Statutes,  369,  sections  20  and  29, 
which  provide  that  it  shall  be  the  duty  of  the  county  treas- 
urer to  receive  all  moneys  belonging  to  the  county,  from 
whatever  sources  they  may  be  derived,  and  that  the  chamber- 
lain of  the  city  and  county  of  New  York  shall  be  the  county 
treasurer  thereof.  And  this  brings  us  back  to  the  original 
question,  whether  the  fund  raised  by  the  issue  of  these  bonds 
belonged  to  the  county.  If  not,  the  mere  deposit  of  them  in 
bank  to  the  credit  of  the  chamberlain  did  not  invest  the 
supervisors  with  the  exclusive  right  to  such  moneys.     "  The 
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county  treasury  cannot  become  the  depository  of  any  funds 
but  those  that  the  law  brings  to  it."  {Ji^eraon  County  v. 
Ford,  4  Greene  [Iowa],  370.) 

The  only  fact  upon  which  the  defendants  can  rely  in  sup- 
port of  their  claim  that  these  moneys  belonged  to  the  county 
is,  that  the  bonds  upon  which  they  were  raised  were  county 
bonds.  If  a  general  power  to  borrow  money  for  its  own 
purposes  had  been  given  to  the  county,  or  if  the  money  in 
question  had  been  raised  pursuant  to  law,  in  anticipation  of 
the  annual  taxes  of  the  county,  to  pay  its  ordinary  charges 
and  expenses  under  appropriations  made  by  the  board  of 
supervisors  for  the  support  of  the  county  government,  which 
is  the  class  of  moneys  to  which  the  act  of  1862  relates,  a  title 
in  the  county  might  be  made  out.  In  that  case,  the  control 
and  power  of  disposition  of  the  money  would  be  conferred 
by  law  upon  the  supervisors.  They  could  appropriate  and 
apply  it  to  the  expenses  of  the  county  government  according 
to  their  discretion.  But  the  present  case  is  entirely  different. 
The  money  was  raised  for  a  specific  purpose  designated  in  the 
act,  and  the  supervisors  and  all  the  county  officers  combined 
had  no  authority  or  power  to  divert  a  single  cent  of  it  from 
the  specified  purpose.  There  was  no  grant  of  the  money  in 
any  form  to  the  county.  There  was  no  surplus  to  arise  in 
which  the  county  could  be  interested,  for  no  more  was  to  be 
.  raised  than  precisely  sufficient  to  pay  the  particular  claims 
which  should  be  certified  by  the  auditors.  There  was  no 
direction  to  pay  the  money  into  the  county  treasury,  nor  was 
the  least  power  or  control  over  it  given  to  the  supervisors, 
not  even  its  custody.  On  the  contrary,  the  State  undertook, 
through  its  own  direct  agents,  named  in  the  act,  to  administer 
the  fund  to  the  exclusion  of  any  act  of  the  supervisors.  The 
claims  were  to  be  audited  by  the  special  board  appointed  hy 
the  legislature,  and  to  be  paid  by  the  comptroller  of  the  city. 
There  could  not,  legally,  be  any  interference  in  the  matter  by 
the  board  of  supervisors. 

But  it  is  said  the  credit  of  the  county  was  pledged  to  the 
bondholders,   and,  therefore,   the    county   should   have   the 
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money.     What  is  the  credit  of  the  county  ?    It  is  not  like 
the  credit  of  an  individual  or  a  corporation  having  power  to 
contract  debts,  and  property  out  of  which  they  can  be  collected 
by  legal  process.     The  county  is  one  of  tlie  civil  and  political 
divisions  of  the  State.    It  holds  property  only  for  public  uses, 
and  no  such  property  is  liable  on  civil  process  for  debts.     The 
State,  in  this  case,  provided  for  the  payment  of  certain  debts 
of  the  county  by  directing  the  local  authorities  to  levy  taxes 
within  the  boundaries  of  their  county,  and  in  anticipation  of 
the  collection  of  such   taxes  authorized  tlie  issue  of  bonds. 
The  creditors  who  took  the  bonds  trusted  the  justice  of  the 
State  and  not  the  county,  which  was  powerless  to  pay  them, 
except  through  the  means  provided  oy  the  State.     The  obli- 
gations in  question  were  not  obligations  voluntarily  incurred 
by  the  county,  or  in  consequence  of  any  negotiation  made  by 
it,  but  were  created  by  order  of  the  State,  for  the  purpose  of 
catTying  into  effect  a  statute  of  the  State,  and  the  faith  of  the 
State  is  pledged  not  to  withdraw  its    requirement  that  the 
local  authorities  shall  levy  the  tax  for  the  purpose  of  reimburs- 
ing to  the  bondholders  the  money  advanced  by  them  upon  the 
bonds.      The  bonds  amount  to   nothing   more   than  legally 
authorized  certificates  of  the  amount  which  each    holder  is 
entitled  to  receive  out  of  the  tax  which  the  State  has  directed 
to  be  levied,  and  on  the  faith   of  which  tax  the  lender  has 
advanced  his  money.     The  State,  then,  is  the  party  by  whose 
power   and   authority  the   money  was   raised  and   must   be 
repaid. 

The  county  organization  is  the  mere  agency  to  carry  out 
the  will  of  the  legislature,  and  is  compelled  to  do  so.  Can 
it  be  questioned  that  the  State  has  an  interest  in  protecting 
the  fund,  and  recovering  it,  or  its  equivalent  in  damages,  from 
those  who  have  wrongfully  possessed  themselves  of  it  by 
combining  with  the  agent  of  the  State  ?  What  right  did  the 
supervisors  of  the  county  ever  have  to  the  possession  of  this 
fund  ?  It  is  impossible  to  point  to  any  law  giving  them  such 
aright.  What  power  of  disposition  would  they  have  over  it 
should  they  now  recover  and  collect  it  ?    What  could  they  do 
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with  it  ?  If  it  were  their  money  they  could  do  anything  they 
chose  with  it  —  apply  it  to  the  payment  of  the  expenses  of 
the  board  of  supervisors,  or  to  the  erection  of  public  build- 
ings, or  to  any  other  purposes,  or  to  release  it.  But  it  is 
evident  that  any  such  use  of  the  fund  would  be  clearly  in 
contravention  of  law.  The  authority  to  raise  it  was  for  the 
sole  purpose  of  paying  claims  existing  prior  to  April  26, 
1870,  and  it  could  not  lawfully  be  applied  to  any  other. 
Those  claims  have  been  paid  and  overpaid.  It  is  said  the 
supervisors  might  apply  it  toward  the  payment  of  the  revenue 
bonds  upon  which  it  was  raised,  or  of  those  which  have  been 
substituted  in  their  place.  To  the  assertion  that  if  the  super- 
visors got  the  funds  they  might  have  exerted  the  physical 
power  of  applying  them  to  the  payment  of  those  bonds,  it  is 
a  sufficient  answer,  in  law,  that  they  had  no  legal  right  so  to 
do,  and,  in  fact,  that  they  might  have  made  some  different 
disposition  of  them.  To  hold  that  where  a  fund  raised  as  this 
was,  under  an  act  of  the  legislature,  for  a  specific  purpose  named 
in  the  act,  has  not  been  applied  to  the  purpose  for  which  it 
was  raised,  the  supervisors  pf  a  county  have  the  legal  right 
or  power  to  apply  it  to  a  different  use,  is  too  monstrous  a 
proposition  to  be  seriously  entertained.  It  would  be  to  allow 
the  agent  to  overrule  the  principal. 

It  cannot  be  supposed  that  the  legislature  ever  intended 
that  any  such  result  should  follow  as  that  $6,000,000  should 
be  raised  on  the  credit  of  the  taxing  power  of  the  State  and 
placed  at  the  disposal  of  the  supervisors  of  the  county  of  New 
York,  without  any  direction  as  to  its  application,  especially  in 
view  of  the  fact  that  the  legislature  has  consistently  denied 
to  that  county  the  unlimited  power  which  is  accorded  to 
others,  of  raising  by  tax  the  amount  deemed  necessary  for 
the  expenses  of  local  government,  and  has  compelled  the 
county  of  New  York  to  come  every  year  to  the  legislature 
with  a  specification  of  the  amount  desired  to  be  raised,  and 
of  the  purposes  in  detail  to  which  the  money  so  to  be  raised 
is  to  be  applied.  Not  only  has  the  general  taxing,  power  con- 
ferred upon  boards  of  supervisors  of  other  counties  of  the 
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State  been  withheld  from  the  county  of  New  York,  but  for  a 
long  period  the  existence  of  the  county  as  an  organization 
was  nominal  merely.  A  record  of  the  proceedings  of  the 
board  of  supervisors  of  that  cottuty  covering  a  period  of  thirty 
years,  prior  to  the  year  1840,  is  contained  in  a  single  small 
volume,  and  they  show  that  it  existed  as  a  coiuity  more  for  the 
purpose  of  designation  than  for  any  substantial  governmental 
purpose.  The  territory  was  the  same  as  that  of  the  city,  and 
the  latter  exercised  all  the  powers  of  municipal  government. 
In  1857,  and  subsequently,  additional  powers  were  from  time 
to  time  conferred,  and  were  often  used  for  corrupt  purposes, 
but  the  act  of  1870  stripped  the  board  of  the  most  important 
of  these  powers  and  conferred  them  upon  the  special  auditors. 
The  proposition  that  the  supervisors,  thus  denuded  of  power, 
are  the  proper  body  to  call  to  account  the  State  agents  who 
have  superseded  them,  is  a  solecism  unsupported  by  law  or 
logic.  The  people  of  the  State,  through  their  legislature, 
are  the  only  power  who  can  prescribe  the  ultimate  disposition 
of  this  fund.  {State  of  Maryland  v.  B.  and  0.  R.  R,y  12 
Gill  &  J.,  399 ;  S.  C,  3  How.  [U.  S.],  534.) 

I  can  see  no  ground  upon  which  the  supervisors  of  the 
county  can  claim  the  fund  or  damages  in  question  to  the 
exclusion  of  the  State.  The  only  purpose  for  which  any  party 
can  claim  to  recover  and  hold  this  money  is  for  the  indemnity 
of  the  tax-payers,  who  are  or  will  be  burdened  with  the  bonds. 
But  there  is  no  law  creating  the  supervisors  trustees  for  any  such 
purpose.  Supervisors  are  not  the  representatives  or  guardians 
of  the  tax-payers.  They  are  local  o£5cers  whose  duties  are 
definitely  prescribed  by  statute,  and  they  cannot  exceed  the 
powers  thus  conferred  upon  them.  The  actions  which  they 
may  bring  are  confined  to  such  as  are  specified  in  the  statutes 
and  necessary  to  enforce  liabilities  or  duties  enjoined  by 
law  to  them  or  to  the  body  which  they  represent,  that  is,  the 
county  in  its  corporate  character.  .  They  have  no  right  to 
intervene  for  the  protection  of  the  general  interests  of  the 
inhabitants  or  tax-payers  of  the  county.  (2  Denio,  464 ;  17 
N.  H.,  214 ;  6  Allen,  356 ;  4  Black  [Ind.],  256.)     This  duty 
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specially  devolves  npon  the  State  authority.  {Davis  v.  Tha 
Mayor,  2  Duer,  663;  S.  C,  14  K  Y.,  526;  Attorney-Gen- 
eral V.  Eastlake,  11  Hare,  223.)  The  legal  custodian  of  the 
fund  which  may  be  recovered  in  this  action  is  not  pointed  out 
by  any  statute,  and  this  is  very  natural.  The  existence  oven 
of  such  a  fund  vras  unanticipated,  as  it  was  not  intended  that 
any  more  money  should  be  raised  on  bonds  than  should  be 
paid  out  on  regularly  audited  claims.  But  I  think  it  a 
safe  and  a  necessary  doctrine,  that  where  moneys  are  thus 
raised,  under  color  of  law,  upon  obligations  which  are  a  bur- 
den upon  the  tax-payers  of  the  State  at  large,  or  of  a 
particular  locality,  and  such  moneys  are  unlawfully  appropri- 
ated by  individuals,  and  there  is  no  local  authority  or  officer 
clearly  vested  by  law  with  the  right  to  sue  for  their  recovery, 
the  State  must  of  necessity  be  held  to  be  the  proper  party  to 
prosecute.  Were  it  otherwise,  public  funds  thus  situated 
would  be  wholly  unprotected  and  liable  to  be  plundered  with 
impunity. 

But  assuming  that  there  was  a  right  of  action  in  the 
supervisora,  as  contended  by  the  defendant,  such  right  of 
action  must  have  been  founded  jipon  some  title  to  the  fund 
conferred  bv  the  State.  If  the  title  to  the  fund  was  thus  con- 
ferred  upon  them,  it  could  only  be  held  for  public  uses  thereto- 
fore declared,  or  thereafter  to  be  declared,  by  the  legislature. 
It  is  impossible  to  conceive  of  any  other  kind  of  property  they 
could  have  had  in  the  fund.  Certainly,  no  individual  right  or 
interest  in  it.  Supposing,  then,  that  on  some  such  ground  the 
supervisors  had  a  right  of  action,  but  that  they  refused  or 
neglected  to  prosecute,  was  there  then  no  redress?  Could 
those  who  had  taken  the  money  retain  it  and  be  free  from  all 
i*esponsibility  for  their  acts  %  And  must  the  tax-payer  quietly 
submit  to  be  taxed  for  the  benefit  of  the  wrong-doera  %  No  one 
has  as  yet  ventured  to  assert  so  bold  a  proposition.  On  the 
contrary,  it  seems  to  be  conceded  that  in  such  a  case  the  State 
might  sue,  but  it  has  been  suggested  that,  to  entitle  the  people 
thus  to  intervene,  they  should  have  alleged  in  their  complaint 
the  refusal  or  neglect  of  the  county  officere  to  prosecute,  and 
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that  with  such  an  allegation  the  action  might  be  maintained  in 
behalf  of  the  people.  This  necessarily  concedes  some  interest 
on  the  part  of  the  people  in  enforcing  the  claim  against  the 
defendants,  for  if  they  have  none,  the  failure  of  particular 
persons  or  officers  to  prosecute  could  confer  no  right  upon 
them.  If,  then,  the  people  have  an  interest  in  the  controversy, 
on  what  principle  can  it  be  claimed  that  they  must  defer  to 
their  subordinates  and  await  their  pleasure  ? 

The  case  of  stockholders  in  private  corporations  is  claimed 
to  be  analogous.     In  such  cases  it  has  been  frequently  adjudi- 
cated, that  for  the  recovery  of  property  belonging  to  the 
corporation,  or  of  damages  sustained  by  wrongs  done  to  it  by 
its  officers  or  others,  the  stockholders,  although  being  those 
ultimately  injured  by  the  wrongs  complained  of,  will  not  be 
heard  in  court,  unless  the  persons  who  are  appointed  by  law 
to  represent  their  interests  refuse  to  perform  their  duty,  or 
are  so  far  implicated  in  the  wrongs  to  be  redressed  that  it 
would  not  be  safe  to  intrust  the  prosecution  to  their  hands. 
Under  those  circumstances,  courts  of  equity  will  entertain  a 
proceeding  by  the  stockholders  in  their  own  names.     But  the 
ground  upon  which  stockholders  are  allowed  to  prosecute  in 
the  case  supposed  is  totally  different  from  that  upon  which 
the  State  claims  to  intervene  in  the  present  case.    Stockhold- 
ers have  no  interest  to  represent  or  protect,  except  their  own 
pecuniary  interest  in  the  property  of  the  corporation,  and  it 
is  necessary,  before  they  can  be  heard,  to  show  that  their  rights 
are  not  duly  cared  for  by  those  whom  the  law  has  appointed 
to  protect  them.     But  the  interest  of  the  State  in  the  ques- 
tions now  at  issue  is  of  a  totally  different  description.     It  is 
not  for  the  protection  of  a  proprietary  or  pecuniary  interest 
of  its  own  in  the  subject-matter  that  it  claims  the  right  to 
intervene,  but  for  the  protection  of  a  portion  of  its  citizens 
against  the  wrongful  act  of  its  own  appointees  and  their 
confederates,  who  have,  under  color  of  authority  conferred  by 
the  State,  raised  and  appropriated  to  their  own  use  a  large 
sum  of  money,  which  must  be  repaid  by  the  tax-payers  of  the 
division  of  the  State  where  the  money  was  raised.     There  is 


54  People  of  the  State  of  X.  Y.  v.  Ingersoll.      [June, 


Dissenting  opinion,  per  Rafallo,  J. 


no  similarity  between  the  position  of  the  State  in  such  a 
controversy  and  that  of  a  stockholder  in  a  private  corporation. 
To  the  State  primarily  belongs  the  power,  and  upon  it 
devolves  the  duty,  of  redressing  just  such  wrongs;  and  unless 
it  has  in  this  instance  delegated  to  some  of  its  departments 
not  only  the  right,  but  the  exclusive  right,  to  perform  this 
duty,  it  has  not  stripped  itself  of  its  own  powers,  or  rendered 
an  application  to  its  delegates  and  a  refusal  on  their  part  to  act 
a  necessary  preliminary  to  its  own  invocation  of  the  actiqn  of 
the  judiciary. 

It  is  claimed  on  the  part  of  the  defendants,  and  this  ia  the 
plea  upon  which  they  have  expended  the  most  of  their  force, 
that  it  would  be  placing  too  much  power  in  the  hands  of  the 
attorney-general  to  allow  him,  without  an  express  statute,  to 
institute  proceedings  against  public  ofiScers  charging  them 
with  abuses  of  public  trust.  This  is  a  very  feeble  argument ; 
as  well  might  it  be  urged  that  a  general  power  of  attorney 
from  one  individual  to  another  to  prosecute  and  defend  all 
actions  in  which  the  principal  actually,  or  in  the  judgment  of 
the  attorney,  had  an  interest  was  impolitic  and  void,  as  giving 
to  the  attorney  too  much  power ;  yet  this  is  the  power  of 
attorney  which  the  State  has  given  to  its  attorney-general 
and  requires  him  to  execute.  It  must  be  borne  in  mind  that 
the  only  power  of  the  attorney  is  to  bring  the  matters  in  dis- 
pute before  the  courts*  in  proper  form  for  their  adjudication. 
The  attorney  has  no  power  to  decide  them,  whether  he  be  an 
attorney  for  an  individual  or  for  the  State.  His  province  is 
simply  to  lay  the  question  in  dispute  before  the  court.  True 
policy  would  seem  to  dictate  liberality  in  thus  permitting 
controversies  to  be  ventilated.  The  responsibility  of  deciding 
them  does  not  rest  with  either  party,  but  with  the  tribunals  of 
justice  before  whom  the  cause  is  heard.  The  safety  of  the 
public  is,  in  my  humble  judgment,  better  subserved  by  throw- 
ing open  than  by  closing  approaches  to  these  tribunal&^foF 
the  remedy  of  public  wrongs  of  the  description  disclosed  in 
this  action. 

The   only  substantial  ground  upon  which  the  defendant 
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in  such  a  case  might,  with  propriety,  decline  to  answer  at 
the  suit  of  the  attorney-general,  would  be  that  a  recovery 
by  him  and  satisfaction  thereof  X^ould  not  be  a  bar  to  a 
subsequent  action  for  the  same  cause  by  the  local  authority. 
If  this- could  be  made  out  it  would  be  a  perfect  answer  to 
the  action ;  but  it  cannot.  When  the  suit  is  brought  by  the 
attorney-general,  in  a  matter  witbin  his  authority,  no  other 
involving  the  same  questions  can  be  instituted.  And  when  a 
judgment  is  pronounced  in  such  a  suit,  as  the  attorney-gen- 
eral represents  the  public,  all  peinsons  are  bound  by  the 
decision.  A  judgment  for  or  against  the  defendants  in  the 
present  action  would,  consequently,  be  a  perfect  protection  to 
them  against  any  subsequent  or  other  action  against  them  for 
the  same  acts. 

I  have  not  referred  in  detail  to  the  authorities  upon  which  I 
have  relied  in  confirmation  of  these  views.  They  have  been 
elaborately  cited  and  discussed  in  the  briefs  and  in  the  argu- 
ments of  the  eminent  counsel  on  both  sides  who  have  argued 
before  the  court,  and  references  to  them  will  be  made  by  the 
reporter.  It  is  sufiScient  to  say  that  I  have  carefully  examined 
them  and  discussed  them  with  my  fellow  judges,  and  that  but 
for  the  prolixity  which  would  be  occasioned  by  an  extended 
review  of  them,  and  a  demonstration  of  their  applicability  to 
the  present  case,  I  would  cheerfully  dovote  myself  to  that 
labor.  I  think  it  more  useful  to  state  the  results.  In  my 
opinion  the  judgment  should  be  reversed,  and  judgment 
should  be  rendered  for  the  plaintiffs  on  the  demurrer,  and 
leave  to  answer  should  be  granted. 

All  concur  for  affirmance,  except  Ohitboh,  Oh.  J.,  and 
Rapallo,  J.,  dissenting. 

Judgment  affirmed. 
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Emilib  C.  Spbong,  Administratrix,  etc.,  Respondent,  v.  The 
Boston  and  Albany  Railroad  Company,  Appellant. 

A  brakeman  in  the  employ  of  a  railroad  corporation,  in  the  absence  of 
instructions  to  the  contrary,  cannot  as  matter  of  law  be  cbai^ged  with 
negligence  or  a  violation  of  duty,  in  doing  that  which  is  in  conformity 
with  the  usual  custom  of  brakemen,  sanctioned  by  the  chief  officers  and 
agents  of  the  corporation. 

S.,  plaintiffs  intestate,  was  a  head  brakeman  in  the  employ  of  defend- 
ant; he  was  killed  by  a  collision,  caused  by  defendant's  negligence; 
at  the  time  he  was  riding  upon  the  engine.  In  an  action  to  recover 
damages  for  his  death,  defendant  offered  in  evidence  its  printed  rules, 

.  which  provide  that  no  brakeman  shall  be  allowed  to  leave  his  post  or  be 
in  a  car  when  the  train  is  running,  and  the  duty  is  enjoined  upon  the 
conductor  to  see  that  brakemen  are  at  their  poets;  what  that  post  is 
was  not  defined,  no  copies  of  the  rules  were  furnished  to  brakemen, 
and  it  did  not  appear  that  they  were  ever  seen  by  the  deceased  or  that 
he  had  notice  of  their  contents ;  it  appeared  that  the  duties  of  head 
brakemen  frequently  required  them  to  go  upon  the  engine;  that 
it  was  the  usual  custom  upon  defendant's  road  for  them  to  ride  upon 
the  engine,  and  that  defendant's  head  conductor  of  freight  trains,  and 
assistant  superintendent,  saw  head  brakemen  from  time  to  time  riding 
upon  the  engine  without  objection.  Held,  that  the  non-observance  by 
deceased  of  rules  of  which  it  did  not  appear  that  he  had  notice  was 
not  a  violation  of  duty;  that  it  could  not  be  assumed  without  evidence 
that  his  duty  required  him  to  be  at  all  times  at  the  brake,  or  at  any 
particular  place  upon  the  train,  or  that  to  be  upon  the  engine  in  accord- 
ance with  a  custom  acquiesced  in  by  his  superiors  was  a  violation 
thereof;  and  that  the  evidence  was  sufficient  to  authorize  the  submis- 
sion to  the  jury  of  the  question  whether  deceased  was  rightfully  upon 
the  engine  when  the  accident  happened,  and  to  sustain  a  finding  thereon 
in  favor  of  plaintiff. 

(Argued  May  27,  1874;  decided  June  9, 1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  an  order  denying 
motion  for  a  new  trial  and  directing  judgment  upon  verdict. 

This  action  was  brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  Charles  H.  Sprong,  alleged  to  have 
been  caused  by  negligence  of  defendant. 
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Sprong  was  in  the  employ  of  defendant  as  head  brakeman. 
On  the  morning  of  the  3d  of  February,  1870,  before  five 
o^elock,  he  left  East  Albany  as  head  brakeman  of  a  freight 
train  of  eleven  or  twelve  cars,  drawn  by  the  engine  Maine. 
With  him  on  the  train  were  the  engineer,  conductor  and 
another  brakeman.  Another  freight  train  of  eighteen  cars 
had  preceded  this  one  going  east  on  the  same  morning, 
drawn  by  the  engine  Louisville,  and  having  on  it  a  con- 
dnctor,  engineer  and  two  brakemen.  A  freight  train  of 
eighteen  cars  or  more  usually  had  three  bi*akenien;  this 
one  had  three  provided  for  and  assigned  to  it.  The 
third  one  neglected  to  take  his  place  on  the  train,  and 
did  not  accompany  it ;  he  was  not  called,  or  did  not  hear 
the  boy  call  him,  and  overslept,  and  the  train  was  sent  out 
without  him  by  the  train  dispatcher.  At  or  near  Chatham 
the  forward  train  broke  in  two,  the  detached  portion,  consist- 
ing of  eleven  cars,  upon  which  was  one  brakeman,  who  testi- 
fied that  he  applied  brakes,  ran  back  and  collided  with  the 
train  on  which  deceased  was,  and  he  was  killed.  Deceased 
and  the  conductor  were  both  on  the  engine  at  the  time  of  the 
collision.  The  collision  occurred  in  a  cut,  on  a  curve  and 
a  heavy  ascending  grade  east.  The  printed  rules  of  the 
company  provide  that  no  brakeman  shall  be  allowed  to  leave 
his  post  or  be  in  a  car  when  the  train  is  moving,  and  the 
conductor  is  required  to  see  that  the  brakemen  are  at  their 
posts.  The  rules  do  not  define  the  posts  of  brakemen  and 
no  evidence  was  given  on  that  subject.  Printed  copies  of 
the  rules  were  furnished  to  engineers  and  conductors,  but 
not  to  brakemen.  It  did  not  appear  that  they  had  ever  been 
seen  by  Sprong  or  that  he  knew  of  their  contents. 

Evidence  was  offered  on  the  part  of  plaintiff  and  admitted, 
under  exception,  to  show  that  brakemen  frequently  rode  on 
the  engines  of  defendant  and  that  it  was  the  usual  custom  of 
the  head  brakemen,  and  that  this  had  been  done  with  the 
knowledge  of  the  agents  of  the  defendant,  among  others, 
the  head  conductor  or  dispatcher  of  freight  trains  and  the 
assistant  superintendent. 
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At  the  close  of  the  testimony  defendant  moved  for  a  non- 
suit on  the  ground,  among  others,  that  Sprong  being  on  the 
engine  in  violation  of  his  duty,  this  was  contributory  negli- 
gence which  defeated  a  recovery.  The  motion  was  denied 
and  defendant's  counsel  excepted.  The  jury  rendered  a  ver- 
dict for  the  plaintiff.  Exceptions  were  ordered  to  be  heard 
at  General  Term  at  first  instance. 

George  W.  Miller  for  the  appellant.  PlaintifPs  intestate 
was  guilty  of  contributory  negligence,  and  the  motion  for 
nonsuit  should  have  been  granted.  (49  N.  Y.,  535.)  The 
court  erred  in  receiving  in  evidence  the  opinions  of  witnesses 
as  to  the  effect  of  cold  weather  upon  brakemen  upon  the  top 
of  cars.  {Teal  v.  Barton^  40  Barb.,  137;  Keller  v.  N.  Y. 
a  R.  R.  Co.,  24  How.,  184.) 

Saimiel  Hand  and  Matthew  Hale  for  the  respondent. 
Plaintiff's  intestate  being  in  the  habit  of  going  on  the  engine 
with  the  knowledge  of  defendant's  agents  and  without  objec- 
tion, his  being  there  was  not  negligence.  {Galdwell  v.  Mur- 
phy, 1  Duer,  233  ;  affirmed,  1  Kern.,  416  ;  Willis  v.  Z.  /. 
R.  R.  Co,,  32  Barb.,  398;  affirmed,  34  N.  Y.,  670;  Clark  v. 
Eighth  ave.  R.  R.  Co.,  32  Barb.,  657 ;  affirmed,  36  N.  Y., 
135 ;  Colgrove  v.  i^^.  T.  and  H.  R.  R.  Co.,  6  Duer,  382 ; 
affirmed,  20  N.  Y.,  492 ;  Messel  v.  Lynn,  etc.,  R.  R.  Co.,  8 
Al.,  234;  Keith  v.  PimJcham,  43  Me.,  501;  Carroll  v.  N. 
Y.  and  N.  H.  R.  R.  Co.,  1  Duer,  571 ;  Edgerton  v.  If.  Y. 
and  N.  H.  R.  R.  Co.,  35  Barb.,  193 ;  affirmed,  39  N.  Y., 
227 ;  OWonneU  v.  A.  V.  R.  R.  Co.,  59  Penn.  St.,  239.) 
Defendant's  negligence  having  caused  the  injury,  it  is  not  a 
defence  that  the  negligence  of  a  fellow  servant  contributed 
to  it.  (S.  &  R.  on  Neg.,  §  89  ;  Cagger  v.  Taylor,  10  Gray, 
274.) 

Andrews,  J.  In  Flike,  Administrator,  v.  The  Boston 
and  Albany  Railroad  Company  (53  N.  Y.,  549),  which  was 
also  an  action  against  the  defendant  in  this  action  to  recover 
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damages  for  the  defendant's  negligence  in  causing  the  death 
of  the  plaintiff's  intestate,  a  fireman  on  the  same  train  on 
which  Sprong,  the  plaintiff's  intestate  in  this  action,  was,  and 
who  was  killed  by  the  same  collision,  two  questions,  also 
involved  in  this  case,  were  decided  :  First,  that  the  evidence 
justified  the  jury  in  finding  that  the  corporation,  defendant, 
was  guilty  of  negligence  in  sending  out  the  first  train  with  an 
insufficient  number  of  brakemen ;  and,  second,  that  although 
the  co-servants  of  the  deceased  may  have  been  guilty  of  neg- 
ligence which  contributed  to  produce  the  injury,  that  fact  did 
not  exempt  the  defenTiant  from  liability,  assuming  that  the 
jury  should  find  that  there  was  negligence  on  the  part  of  the 
corporation  in  the  respect  mentioned,  without  which  the 
injury  complained  of  would  not  have  happened.  (See,  also, 
Caffzer  v.  Taylor^  10  Gray,  274.) 

The  only  question  presented  in  this  case,  not  involved  in 
the  case  of  FliJce^  Administrator^  etc.y  is  that  of  contributory 
negligence  on  the  part  of  Sprong,  the  plaintiff's  intestate, 
which,  it  ia  claimed,  consists  in  the  fact  that  at  the  time  of 
the  injury  he  was  upon  the  engine,  and  not  at  his  post  of 
duty.  The  persons  upon  the  engine  were,  under  the  circum- 
stances of  this  collision,  exposed  thereby  to  greater  peril  and 
danger  there  than  if  they  had  been  elsewhere  upon  the  train, 
and  it  is  probable,  from  the  evidence,  that  if  Sprong  had 
been  upon  the  cars,  near  the  brakes,  and  not  upon  the  engine, 
he  would  have  escaped  uninjured.  But  it  is  not  claimed  that 
if  Sprong  had  been  at  the  brake  he  could  have  prevented  or 
diminished  the  force  of  the  collision.  It  was  conceded  sub- 
stantially by  the  plaintiff's  counsel,  upon  the  argument,  that 
if  Sprong  was,  at  the  time  of  the  injury,  without  right  and 
in  violation  of  his  duty,  upon  the  engine,  he  was  chargeable 
with  negligence  which  would  defeat  the  action.  The  judge, 
at  the  trial,  submitted  it  to  the  jury  to  find  whether  the 
deceased  was  rightfully  upon  the  engine  when  the  injury 
happened,  and,  in  being  there,  was  acting  in  the  line  of  his 
duty  ;  and  this  issue  having  been  found  for  the  plaintiff,  the 
finding  is  conclusive,  if  the  evidence  justified  it,  or,  unless 
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the  proof  to  the  contrary  was  so  strong  and  convincing  that 
although  there  might  be  a  sdnUUa  of  evidence  in  favor  of 
the  verdict,  no  reasonable  mind  could  doubt  or  hesitate  in 
reaching  an  opposite  conclusion. 

This  court  does  not  review  the  finding  of  a  jury  upon 
questions  of  fact,  which  appear  by  the  evidence  to  have  been 
controverted  upon  the  trial,  where  the  controversy  was  actual 
and  substantial,  and  not  colorable  and  formal  merely. 

We  cannot  say  that  there  was  no  evidence  which  justified 
the  jury  in  finding  for  the  plaintiff  upon  this  issue.  The 
position  of  Sprong  was  that  of  head  brakeman,  but  it  does 
not  appear  that  his  duties  were  defined  in  the  contract  of 
employment.  The  name  of  brakeman  indicates  the  general 
nature  of  his  duty ;  but  it  cannot  be  assumed,  without  evi- 
dence, that  it  required  him  at  all  times  to  be  at  the  brake,  or 
at  any  particular  place  upon  the  train,  or  that  he  could  not 
be  upon  the  engine  without  a  violation  of  duty. 

The  printed  rules  introduced  in  evidence  by  the  defendant 
provide  that  no  brakeman  shall  be  allowed  to  leave  his  post, 
or  be  in  a  car  when  the  train  is  running ;  and  the  duty  is 
enjoined  upon  the  conductor  to  see  that  brakemen  are  at 
their  posts.  What  the  post  of  the  brakeman  is  is  not  defined 
by  the  rules.  Copies  of  them  were  furnished  to  conductors 
and  enginemen  but  not  to  the  brakemen,  and  there  is  no  evi- 
dence that  they  were  at  any  time  seen  by  Sprong,  or  that  he 
had  notice  of  their  contents.  The  non-observance  by  Sprong 
of  these  rules  was  not  a  violation  by  him  of  his  duty  unless 
he  was  apprised  of  them. 

The  proof  shows  that  the  head  brakeman  is  subordinate 
to  and  under  the  control  of  the  conductor  and  engineman. 
His  duties  frequently  require  him  to  go  upon  the  engine. 
At  the  time  of  the  collision  Sprong  was  there,  not  engaged 
in  any  service  which  required  his  presence,  nor  was  he  there 
by  direction  of  the  engineman  or  conductor.  But  several 
witnesses  testify  that  it  was  the  usual  custom  for  the  head 
brakeman  to  ride  upon  the  engine  ;  and  an  engineer  who  had 
been  for  eight  years  upon  the  road  states  that  this  was  the 
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uniform  practice,  and  adds  :  "  It  is  usually  conceded  that  a 
man  (there)  can  get  to  the  brake."  Sprong  was  authorized 
to  infer  from  the  long  continued  practice  of  persons  in  the 
defendant's  employment,  similarly  situated,  to  ride  upon  the 
engine,  and  from  the  acquiescence  of  his  superioi-s  in  that 
practice,  that  it  was  allowed. 

It  is  probable  that  a  rule  prohibiting  the  practice  would  be 
a  proper  regulation  and  a  protection  against  accidents ;  but 
Sprong,  in  the  absence  of  instructions  to  the  contrary,  cannot, 
in  law,  be  charged  with  negligence  or  a  violation  of  duty  in 
doing  what  was  in  conformity  with  the  usual  custom  of  brake- 
men,  sanctioned  by  the  chief  officers  and  agents  of  the  cor- 
poration. The  evidence  that  Kockafeller,  the  head  conductor 
of  freight  trains,  and  Chapin,  the  assistant  superintendent, 
saw  head  brakemen  from  time  to  time  riding  upon  the  engine, 
and  made  no  objection,  was  in  the  view  suggested  competent. 

The  judgment  should  be  affirmed. 

All  concur,  except  Grover,  J.,  not  voting. 

FoLOEB,  J.,  concurred  on  ground  that  the  case  of  Flike  v. 
Boston  cmd  Albany  Rail/road  Compcmy  (53  N.  Y.,  649)  had 
settled  that  defendant  w^as  negligent,  and  that,  under  the  testi- 
mony, the  question  of  contributory  negligence,  on  the  part  of 
deceased,  was  one  for  the  jury. 

Judgment  affirmed. 


AmrA  E.  Mbtz,  Administratrix,  etc.,  Appellant,  v.  The 
Buffalo,  Corby  and  PmsBURGH  Kailboad  Company, 
Bespondent. 
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A  Special  receiver  or  assignee  of  the  property  of  a  railroad  corporation, 
appointed  in  bankruptcy  proceedings,  involuntary  on  its  part,  is  not  an 
agent  or  servant  of  the  corporation,  and  it  is  not  liable  for  damages 
occasioned  by  his  negligence. 

ItteeiM  that,  upon  a  sale  by  an  assignee  in  bankruptcy  of  the  tracks, 
fixtures,  rolling  stock  and  franchises  of  a  railroad  corporation,  the  cor- 
poration, as  a  legal  entity,  does  not  vest  in  the  purchasers,  and  they  do 
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not  become  stockholders  or  corporators  therein.    Nor  are  the  pur- 
chasers liable  for  damages  resulting  from  negligence  of  those  operating 
the  road,  intermediate  the  time  of  sale  and  the  confirmation  thereof  by 
the  court. 
Tfte  ChmnumtBsaUh  v.  The  C,  P.  B,  (52  Penn.,  506)  distinguished. 

(Argued  May  28, 1874;  decided  June  9, 1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  on  a  verdict  and  granting 
a  new  trial. 

This  was  an  action  to  recover  damages  for  the  negligent 
killing  of  the  plaintiff's  intestate,  Charles  F.  Metz,  while  he 
was  a  passenger  on  the  Buffalo,  Corry  and  Pittsburgh  railroad, 
built  and  formerly  operated  by  defendant,  at  or  near  Pros- 
pect station,  on  the  24th  day  of  December,  1872. 

The  defendant  admitted  that  the  death  of  deceased  occurred 
in  consequence  of  the  gross  negligence  of  those  operating 
tlie  road. 

The  defendant  proved  that,  in  bankruptcy  proceedings 
commenced  against  it  against  its  will,  it  was  adjudicated 
a  bankrupt  July  19th,  1872,  and  Ashbel  H.  Barney  was 
then  appointed  special  receiver  of  its  property  and  fran- 
chises, with  power  and  direction  to  run  the  road ;  that  Barney 
qualified  as  receiver  and  took  possession  of  and  run  the  road  ; 
that,  on  October  22d,  1872,  Barney  was  appointed  assignee 
and  continued  to  run. the  road  till  December  7th,  1872;  that 
an  order  of  sale  of  the  defendant's  road  and  all  defendant's 
property  and  franchises  was  made  November  19th,  1872,  and 
they  were  all  sold  December  7th,  1872,  at  Mayville,  to  holders 
of  the  first  mortgage  bonds  given  by  the  defendant,  secured 
by  mortgages  on  all  defendant's  stock,  property  and  fran- 
chises; that  said  sale  was  duly  confirmed  January  22d,  1873, 
and  a  deed  executed  and  delivered  in  accordance  therewith. 
H.  H.  Potter  was  superintendent  before  the  bankruptcy  and 
was  reappointed  by  Barney,  and  acted  as  such  till  January 
1st,  1873.  After  the  accident  William  Phillips,  of  Pittsburgh, 
took  possessioiii  of  defendant's  road  and  is  now  operating  it 
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and  claims  to  be  the  owner  of  it.  Neither  the  president  nor 
the  board  of  directors  of  the  defendant,  nor  any  person  under 
their  orders,  had  any  control  of  the  operation  or  management 
of  the  road  after  July  19th,  1872. 

Benj.  H.  Austm^  Jr.y  for  the  appellant.  Defendant  exists 
as  a  corporation  and  can  be  sued  as  such.  (Laws  1864,  chap. 
422,  p.  1006 ;  Stme  v.  TT.  Tr.  Co,,  38  N.  T.,  240-242 ;  MicUes 
V.  Roch,  City  Bk.j  11  Paige,  118  ;  People  v.  Prest.  Man.  Co., 
9  Wend.,  351-^82 ;  Towar  v.  Hale,  46  Barb.,  361 ;  Gilman 
V.  6.  P.  Sugar  Co.,  4  Lans.,  482,  484;  People  v.  A.  and  Vi. 
R.  R.  Co.,  24  N.  T.,  261 ;  WUlitts  v.  Waite,  25  id.,  577-582 ; 
Laws  1832,  chap.  295 ;  3  Edm.  Stat,  at  Large,  674 ;  N.  Y. 
M.  Irm  Wks.  v.  Smith,  4  Duer,  365-379 ;  Talinadge  v.  Pell, 
6  Paige,  410--414.)  A  corporation  cannot  delegate  functions 
given  it  by  the  legislature  without  express  legislative  sanc- 
tion. (Beman  v.  Rufford,  6  E.  L.  and  Eq.,  106-110 ;  Winch 
V.  B.,  etc.,  R.  R.  Co.,  13  id.,  506-517 ;  S.  T.  R.  and  R.  D. 
Go.  V.  G.  N.  R.  Co.,  19  id.,  513-518 ;  T.  and  R.  R.  R.  Co. 
V.  Kerr,  17  Barb.,  581,  601 ;  Adams  v.  B.,  H.  and  E.  R.  R. 
Co.,  5  Nat.  B.  E^.,  250 ;  2  R.  S.,  463 ;  Laws  1850,  chap. 
140,  §  28,  sub.  10';  Laws  1857,  chap.  444,  §  1 ;  Seymour  v. 
0.  and  If.  F.  R.  R.  Co.,  25  Barb.,  308.)  The  statute  in 
bankruptcy  supersedes  all  State  statutes  inconsistent  with  it 
as  to  the  manner  of  disposal  and  sale  of  the  bankrupt's  prop- 
erty. {Sinnot  v.  Davenport,  22  How.  [U.  S.],  227;  Brigga 
V.  Comm.  of  Penn.,  16  Pet.,  617 ;  Houston  v.  Moore,  5 
Wheat.,  1,  21,  22  ;  In  re  Kirk,  1  Park.  Or.,  77, 88 ;  Oihhons  v. 
Ogden,  9  Wheat.,  1 ;  Passenger  cases,  7  How.  [U.  S.],  394-399  ; 
Cooley  V.  Wardens  Phil.,  2  id.,  299.)  When  the  assignee 
qualified  he  became  the  owner  of  all  the  franchises  and  prop- 
erty of  the  defendant.  (Bankr.  Act,  §  14 ;  McLaren  v.  Hart. 
F.  Ins.  Co.,  5  N.  T.,  151 ;  Adams  v.  B.,  H.  and  E.  R.  R. 
Co.,  4  Nat.  B.  Beg.,  101.)  It  was  not  the  absolute  duty  of 
the  assignee  to  run  the  road.  {Jackson  v.  De  Forest,  14 
How.,  81-83 ;  Smith  v.  N.  Y.  C.  S.  Co.,  28  id.,  377 ;  Dayton 
y.  Wilkes,  17  id.,  .510-512;    Crane  v.  Fof^d,  Hopk.,  114; 
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Martin  v.  Van  Schaick^  4  Paige,  479,  480.)  Bankruptcy  did 
not  dissolve  the  corporation.  (1  R.  S.,  [marg.  page]  600,  §  1, 
subs.  1, 2.)  Until  dissolved  by  judgment  of  the  court,  defend- 
ant remains  intact  as  a  corporation,  and  in  case  of  injui-y  to  any 
one,  by  the  exercise  of  its  franchises  as  such,  it  is  the  party  to 
be  sued.  {King  v.  Eraory^  2  T.  R.,  515-536 ;  Kin^  v.  Pa^s- 
more,  3  id.,  190,  244 ;  Sus,  Cam,al  Co.  v.  Borhan^  9  W.  &  S., 
27;  W.  am.d  T.  Plcmk-road  v.  Griffin,  57  Penn.,  417.) 

Framklin  D.  Locke  for  the  respondent. 

Grovee,  J.  The  question  in  this  case  is  whether  the 
defendant  was  liable  for  the  injury  sought  to  be  redressed  in 
the  action.  It  was  not  so  unless  the  positions  of  the  plain- 
tiff's counsel  can  be  sustained.  These  are  that  Barney,  while 
operating  the  road,  after  his  appointment  as  special  receiver 
by  the  court,  in  tlie  bankruptcy  proceedings  against  the 
defendant,  and  while  operating  the  same  as  assignee  in  bank- 
ruptcy, was  acting  as  the  agent  and  servant  of  the  defendant. 
If  he  was  so  acting,  it  follows  that  the  defendant  was  respon- 
sible to  passengers  for  injuries  received  through  his  negli- 
gence and  the  negligence  of  those  employed  by  him  in  oper- 
ating the  road. 

The  counsel  further  insists  that,  as  the  injury  was 
received  by  the  intestate  atler  the  sale  of  the  road, 
fixtures,  etc.,  by  the  assignee  in  bankruptcy,  that  the  pur- 
chasers at  such  sale  acquired,  in  addition  to  the  property  pur- 
chased, all  the  franchises  before  possessed  by  the  defendant, 
and  also  the  legal  entity  of  the  corporation,  so  that  this  entity 
was  by  the  sale  and  purchase  transferred  to  the  purchasers, 
who  thereby  became  the  corporators  constituting  the  corpora- 
tion ;  such  purchasers  taking  the  place  of  the  former  stock- 
holders therein.  Should  this  last  position  be  sustained,  I  do 
not  see  how  it  would  aid  the  plaintiffs.  Although  the  sale  took 
place  prior  to  the  happening  of  the  injury,  it  was  made  sub- 
ject to  confirmation  by  the  court ;  and  this  was  not  obtained 
and  the  property  was  not  conveyed  to  the  purchasers  until 
some  time  thereafter. 
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It  is  insisted  by  the  counsel  that  the  deed,  when  given, 
related  back  to  the  time  of  the  purchase.  Conceding  this 
to  be  so,  it  does  not  follow  that  they  were  responsible 
for  the  negligence  of  those  operating  the  road.  Before 
the  confirmation  of  the  sale  and  conveyance  of  the  prop- 
erty, the  purchasers  had  no  right  to  intermeddle  with 
the  road  or  any  of  the  property  purchased ;  and  there  was  no 
evidence  that  they  in  fact  did  so.  Those  operating  the  road . 
were  not  employed  by  them,  were  not  subject  in  any  respect 
to  their  control,  were  not  their  employes  or  servants,  and, 
consequently,  they  were  not  responsible  for  their  negligence. 
But  I  think  that  the  purchasers  did  not,  by  the  purchase, 
take  the  place  of  the  pre-existing  stockholders  of  the  defend- 
ant, and  thereby  become  its  corporators,  acquiring  the  corpo- 
rate entity.  True,  they  acquire  the  railroad  tracks,  fixtures, 
rolling  stock,  etc.,  together  with  the  right  or  franchise  of 
using  it  for  the  same  purposes  that  the  defendant  was  author- 
ized to  use  it,  subject  to  the  same  duties  to  the  public  as  the 
defendant  had  been. 

The  counsel  cites  The  Commonwealth  v.  Central  Pass- 
enger Railway  (52  Penn.,  506),  as  showing  that  the  pur- 
chasers acquired  and  became  the  corporators  by  the  purchase. 
An  examination  of  this  case  shows  that  it  was  decided  wholly 
upon  a  statute  of  that  State,  passed  in  1861,  and  another  in 
1863.  WeUshoroughy  etc.,  Planh-road  v.  Oriffin  (57  Penn., 
417)  was  a  case  where  the  purchase  was  made  before  the 
passage  of  the  act  of  1861,  and  the  court  held  that  the  pur- 
chasers did  not  become  a  corporation. 

The  counsel  cites  chapter  444  of  the  Laws  of  1857  and 
subsequent  acts  amending  the  same  as  sustaining  his  position. 
By  these,  power  is  conferred  upon  railroad  corporations  to 
borrow  money,  and  mortgage  their  road,  franchises,  etc.,  to 
secure  its  repayment ;  and  provision  is  made  for  the  sale  of 
the  property,  franchises,  etc.,  in  case  of  default  in  payment, 
and  for  enabling  the  purchasers,  and  others  that  they  may 
associate  with  them,  to  organize  a  new  corporation ;  but  there 
is  nothing  in  any  of  the  provisions  showing  that  the  pur- 
SicKELS — Yois,  Xni.  9 
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chasers  became  stockholders  in  the  existing  corporation,  or  that 
that  is  transferred  to  and  became  vested  in  them.  Indeed, 
were  this  so,  the  property  purchased  would  be  liable  to  all 
the  existing  debts  of  the  corporation  ;  and  thus  the  mortgage 
security  and  the  rights  of  the  purchaser  might  be  entirely 
defeated.  I  think  it  clear  that  the  corporation  did  not  vest  ia 
the  purchasers,  and  that  they  did  not  become  stockholders  or 
corporators  in  the  pre-existing  corporation. 

In  reference  to  the  position  that  the  receiver  and  assignee 
was  the  agent  and   servant  of  the  defendant,  which   were 
therefore  liable  for  his  acts,  it  must  be  borne  in  mind  that 
the  defendant  was  not  a  voluntary  bankrupt.    The  appoint- 
ment of  Barney  as  receiver  was  by  the  coiut,  against  its 
will.     It  had  nothing  to  do  with  his  appointment,  or  any 
control  over  his  employes.     Upon  what  principle  can   the 
defendant    be   held    responsible    for   their    negligence?     A 
master  or.  employer  is  held   liable  for   the  negligence    of 
those   in    his  service   for    the    reason    that  it    is  his    duty 
to   enforce   the   observance   of   care   by  them.     He  is  held 
liable  to  those  injured  by  the  failure  by  him  to  perform  this 
duty.     But  this  has  no  application  to  the  present  case.    Here 
•the  defendant,^  by  the  act  of  the  law,  has  been  deprived  of 
the  possession  of  the   road   and  of  all   control  over  those 
engaged  in  operating  it ;  and  by  like  act,  the  possession  and 
control  has  been  given  to  others..    The  defendant  had  not, 
thereafter,  anything  to  do  with  operating  the  road.     True,  if 
profits  were  earned  thereby,  they  would  inure  to  the  benefit 
of  the  defendant  by  becoming  assets  for  the  payment  of 
debts.     But  this  did  not  make  it  liable  for  the  conduct  of 
those  in  no  sense  its  employes  or  servants.     The  employes 
must  look  to  those  who  employed  them  for  compensation  ; 
and  those  who  contracted  with  the  receiver  or  assignee  must 
also  look  to  him.     He  was  liable  for  the  breach  of  contracts 
made  by  him,  and  for  injuries  sustained  by  his  negligence  or 
that   of   his   employes    in   their   performance.     {Rogers   v. 
Wheeler,  43  N.  Y.,  598.) 

Whether  the  court  would  have  permitted  its  oflBcer  to  be 
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prosecuted  at  law  for  the  injury,  or  would  itself  have  afforded 
the  proper  redress  and  protected  him,  by  injunction,  against 
suits  in  other  courts,  is  a  question  not  involved  in  the  case. 

Whether  the  surrogate  of  Erie  county  had  jurisdiction 
to  grant  letters  of  administration  of  the  goods,  etc.,  of 
the  intestate,  depends  upon  the  question  whether,  at  the 
time  of  his  death,  .he  was  an  inhabitant  of  that  county 
or  of  the  State  of  Pennsylvania.  If  the  former,  the  surro- 
gate of  that  county  had  buA  jurisdiction.  If  the  latter, 
he  had  not.  (2  Statutes  at  Large,  75,  §§  23,  24.)  Upon  thijs 
point  the  evidence  was  not  entirely  clear ;  and  I  am  not  pre- 
pared to  say  that  the  trial  judge  erred  in  his  ruling  in  respect 
to  it,  although  the  judgment  was  reversed  and  a  new  trial 
ordered  by  the  General  Term,  yet  no  opinion  was  given. 
The  trial  court  would  have  had  no  knowledge  of  the 
views  of  that  court  as  to  the  law  governing  the  case,  and 
might  have  been  much  embarrassed  in  consequence. 

The  order  appealed  from  must  be  aflSrmed,  and  judgment 
absolute  given  against  the  plaintiff  upon  the  stipulation. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 


Maria  D.  Sanford,  Respondent,  v.  William   A.  Sanford, 

Appellant. 

Where  a  judgment  debtor  pending  an  appeal  by  him  is  declared  a  baqk- 
mpt,  and  the  judgment  is  thereafter  affirmed  by  the  General  Term,  with 
costs,  he  has  a  sufficient  interest  in  the  judgment  of  affirmance  to  sustain 
an  appeal  therefrom  by  him  to  this  court. 

B»eenu,  that,  prior  to  his  discharge,  a  bankrupt  Jias  a  sufficient  interest  in 
preventing  the  establishment  of  a  claim  against  him  to  sustain  an  appeal 
by  him  from  a  judgment  thereon,  where  his  assignee  does  not  seek  to 
intervene  and  be  substituted. 

This  was  a  motion  to  dismiss  an  appeal.    The  grounds  of 
the  application  and  the  facts  appear  in  the  opinion. 

Scnjoyer  <&  Rusadl  for  motion. 

E.  G.  James  opposed. 
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Kapallo,  J.  After  the  recovery  of  judgment  in  this  case 
and  An  appeal  to  the  General  Term,  the  defendant  was 
declared  a  bankrupt  on  his  own  application.  The  plaintiff, 
nevertheless,  with  notice  of  that  fact,  proceeded  to  the 
argument  of  the  appeal  at  General  Term,  and  obtained  a 
judgment  of  affirmance  and  for  the  costs  of  the  appeal. 
From  that  judgment  the  defendant  appeals  to  this  court. 
The  plaintiff  moves  to  dismiss  this  appeal,  on  the  ground 
that  it  can  only  be  prosecuted  by  the  assignee  in  bankruptcy, 
and  cites  the  case  of  Hemdon  v.  Howard  (9  Wal.,  664),  as 
a  controlling  authority. 

Giving  to  the  decision  in  that  case  the  largest  effect  which 
can  legitimately  be  claimed  for  it,  it  amounts  only  to  this : 
That  in  an  appeal  from  a  judgment  against  an  adjudged  bank- 
rupt the  assignee  in  bankruptcy  may,  if  he  see^  fit,  intervene 
and  be  substituted  for  the  bankrupt.     Where  the  bankrupt 
is  seeking  to  maintain  a  right   to  property,  which  right,  if 
existing,  has  passed  to  the  assignee,   the  latter  is  the  proper 
party  to  prosecute  the  action  or  appeal.     When  the  bankrupt 
is  seeking  to  prevent   the  establishment  of  a  claim  against 
himself,  the  assignee,  in  the  interest  of  creditors,  may  well 
be  allowed  to  intervene  in  order  to  exclude  claims  which,  if 
established,  might   be  entitled   to  dividends.     But,  in    the 
latter  case,  the  bankrupt  also  certainly  has  an  interest  suffi- 
cient to  entitle  him  to  maintain  an  appeal.     He  may  never 
obtain  a  discharge  and  then  the  erroneous  judgment  will  be 
a  charge  upon  him.     But,  in  the  present  case,  the  bankrupt 
has  a  direct  and  exclusive  interest  to  a  certain  extent.     The 
judgment  of  affirmance  appealed  from  contains  also  a  judg- 
ment against  the  bankrupt  for  the  costs  of  the  appeal  incar- 
red  after  the  bankruptcy.     These  costs  would  not  be  prov- 
able against  the  bankrupt's  estate  and  his  liability  therefor 
would,  consequently,  not  be  affected  by  the  discharge  should 
he  obtain  one,  and  as  to  the  recovery  for  these  costs  the 
assignee  has  no  interest.     The  bankrupt  therefore  having  a 
sufficient  interest  to  sustain  an  appeal,  and  the  assignee  not 
asking  to  be  substituted,  but  for  aught  that  appears,  being 
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content  with  the  action  of  the  bankrupt  in  protection  of  the 
interests  which  they  both  represent,  we  do  not  perceive  any 
ground  npon  which  the  other  party  is  entitled  to  ask  that 
the  appeal  be  dismissed. 

All  concur. 

Motion  denied. 


Mabia  D.  Sanfobd,  Respondent,  v.  William  A.  Sanfobd,     {hs    ss 

Appellant. 

Where  a  husband  loans  money  and  takes  a  note  therefor  payable  to  the  order 
of  himself  and  wife,  and  thereafter  makes  a  will  containing  a  devise  or 
bequest  to  the  wife,  by  its  terms,  to  be  accepted  and  received  in  lieu  of 
dower  and  of  all  claims  upon  the  estate,  if  the  note  remains  unpaid  at  the 
time  of  his  death  and  she  survives,  she  acquires  title  to  the  note  as  a 
gift,  not  as  a  part  of  his  estate  at  the  time  of  his  death,  and  she  is  not 
put  to  her  election  between  the  note  and  the  provision  for  her  in  the 
will,  but  is  entitled  to  both. 

The  fact  that  she  gave  the  note  to  the  apprusers  as  a  part  of  her  hus- 
band's estate,  while  it  is  evidence  tending  to  show  that  she  had  released 
to  him  her  right  of  survivorship,  is  not  conclusive,  and  does  not  estop 
her  from  claiming  the  note,  in  the  absence  of  evidence  that  the  position 
of  any  party  has  been  changed  in  consequence,  or  that  any  transaction 
was  had  in  reliance  thereon. 

(Argued  June  1, 1874;  decided  June  9,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  C!ourt  in  the  third  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  decision 
of  the  court  upon  trial  without  a  jury.  (Reported  below,  2 
N.Y.  S.  C.[T.  ifeC.],641.) 

This  action  was  upon  a  promissory  note  made  by  defend* 
ant,  bearing  date  June  20,  1864,  for  $5,000  payable  to  the 
order  of  Joseph  H.  Sanford  and  plaintiff.  The  note  was 
given  for  money  loaned  by  said  Sanford  (then  the  husband 
of  plaintiff)  to  defendant ;  on  the  5th  June,  1866,  a  com- 
mittee of  the  estate  of  said  Sanford  was  appointed  in  pro- 
ceedings de  lunatioo;  the  note  was  then  in  the  possession  of 
plaintiff,  who  delivered  it  to  the  committee  as  part  of  the 
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property.  Sanford  died  August  1,  1866,  leaving  a  last  will 
and  testament,  by  which  he  devised  and  bequeathed  to 
her  certain  specified  real  and  personal  property ;  also  a 
legacy  of  $10,000.  The  will  stated  that  these  were  "  to 
be  accepted  and  received  by  her  in  lieu  of  dower  and 
'every  and  all  claims  on"  the  estate  of  the  testator.  By 
the  will,  plaintiff  was  appointed  executrix  and  defendant 
executor,  and  upon  probate  of  the  will  they  duly  qualified. 
The  committee  delivered  the  note  to  plaintiff.  Upon  the 
appraisal  of  the  property. of  the  deceased  plaintiff  produced 
the  note  as  a  part  thereof  and  the  same  was  appraised. 

The  court  found  that  there  was  no  agreement  between 
plaintiff  and  her  husband  that  she  should  release  or  relin- 
quish her  interest  in  the  note,  but  that,  up  to  the  time  of 
the  appraisal,  she  was  ignorant  of  her  right  thereto.  A  por- 
tion of  the  note  was  paid  to  the  committee  while  it  was  in 
his  hands.     The  court  gave  judgment  for  the  balance. 

Sawyer  <b  Russdl  for  the  appellant.  The  note  in  suit 
belongs  to  the  estate  of  plaintiff's  husband.  (JSanford  v. 
Sa/nford^  45  N.  Y.,  726 ;  R.  C.  Asylum  v.  Si/rain^  2  Brad., 
34 ;  ScoU  v.  Simesy  10  Bosw.,  314  ;  Dayton  on  Sur.  [3d  ed.], 
276.)  Plaintiff  having  voluntarily  yielded  up  the  note 
assented  to  the  testator's  intent  when  the  will  was  drawn. 
{Matthews  v.  Ooey  49  N.  T.,  57 ;  Sheldon  v.  Sheldon,  51  id., 
354.)  There  was  no  gift  of  the  note  by  the  deceased  to 
plaintiff.  {Fulton  v.  FuUon,  48  Barb.,  581 ;  BedeU  v.  Casee^ 
33  N.  T.,  584.)  To  make  a  valid  gift  the  donor  must  part 
with  the  dominion  over  it.  {Oilchrist  v.  Stevenson,  9  Barb., 
13 ;  Huntington  v.  OUmore,  14  id.,  246 ;  Harris  v.  Clarkj 
3  K  Y.,  113;  Orary  v.  Paige,  9  Bosw.,  298.)  The  posses- 
sion of  the  testator  and  of  the  estate  once  proven  is  supposed 

*  _  

to  continue.  ( Wall/rod  v.  Ball,  9  Barb.,  271 ;  Wilkins  v. 
Earle,  44  N.  Y.,  172.)  No  presumption  of  a  gift  is  raised 
by  the  apparent  custody  of  a  note  by  one  having  access  to 
the  owner's  papers.  {Gray  v.  6^ay,  47  N.  Y.,  552 ;  Heckney 
V.  Brooman,  62  Barb.,  650.)     It  was  error  to  admit  plaintiff's 
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testimony,  that  when  she  gave  the  receipt  and  produced  the 
note  for  appraisal  she  did  not  know  and  had  not  been  advised 
what  her  individual  rights  as  to  the  note  were.  {Oarpeniier 
V.  Minturrt^  6  Lans.,  70;  Wood  v.  Whiting^  21  Barb.,  190-$ 
Bush  V.  TMey,  49  id.,  599 ;  Pdttison  v.  Hull,  9  Cow.,  747  ; 
Ei^in  V.  J^tmders,  1  id.,  249 ;  Gowdey  v.  Coit,  44  N.  Y., 
382.) 

Edtoard  C.  James  for  the  respondent.  Upon  the  death 
of  plaintiff's  husband  the  note  in  suit  became  her  absolute 
property.  {Sanford  v.  Sanford,  45  N.  T.,  723 ;  Berst  v.  Spel- 
man,  4  id..  288 ;  Draper  v.  Jackson,  16  Mass.,  480 ;  Scott  v. 
Shnes,  10  Bosw.,  314;  Tarry  v.  Torry,  14  N.  Y.,  430;  Bank 
V.  Gregory,  49  Barb.,  162 ;  Coates  v.  Stevens,  1  Y.  &  0. 
[Exch.  Eq.],  66 ;  Bummer  v.  Pitcher,  5  Sim.,  35 ;  2  Myl. 
&  K.,  262.)  To  present  a  case  of  election  there  must  be  an 
nnmistakable  mention  in  the  will  of  the  identical  property. 
{Bummer  v.  Pitcher,  5  Sim.,  35 ;  2  Myl.  &  K.,  262 ;  Goa;tes 
V.  Stevens,  1  Y.  &  C.  [Exch.  Eq.],  66 ;  Havens  v.  Sacket,  15 
N.  Y.,  365 ;  Pichney  v.  Pickney,  1  Brad.,  269 ;  1  H.  &  W. 
Ijd.  Cas.  in  Eq.  [3d  ed.],  400,  401,  403,  404.)  Evidence  de 
hars  the  will  is  not  admissible  to  explain  the  testator's  mean- 
ing for  the  purpose  of  raising  a  case  of  election.  {City  of 
JPhila,  V.  Bavis,  1  Whart.,  490 ;  Timherlake  v.  Parish,  5 
Oana,  345.)  None  having  been  misled  or  injured  by  plain- 
tiff's acts  there  is  no  estoppel.  {Jewett  v.  Miller,  10  N".  Y., 
402.)  Plaintiff  having  acted  in  ignorance  of  her  rights  has 
not  waived  or  surrendered  them  or  made  an  election.  (  Wake 
V.  Wake,  1  Ves.  Jr.,  335  ;  Arlsit  v.  Adsit,  2  J.  Ch.,  448,  451 ; 
1  H.  ife  W.  Ld.  Cas.  in  Eq.  [3d  ed.],  397,  419 ;  Pusey  v. 
BedMuvetne,  3  P.  Wms.,  315 ;  Kidney  v.  Coussmaker,  12 
Ves.,  136.)  The  note  belonged  to  plaintiff  by  gift  from  her 
husband.  {Champney  v.  Blancha/rd,  39  N.  Y.,  Ill,  116; 
WiUidms  v.  Fitch,  18  id.,  548 ;  Sa/nford  v.  Sanford,  45  id., 
726 ;  Scott  v.  Simes,  10  Bosw.,  314 ;  Iffash  v.  Nash,  2  Mad. 
Ch.,  133  [Am.  ed.],  411.)  Defendant's  motion  to  strike  out 
plaintiff's  testimony  as  to  the  interview  between  her  husband 
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Gordon  and  herself  was  properly  denied.  {Quinn  v.  Uoyd^ 
41  N.  T.,  349,  354,  355 ;  Levin  v.  RusseU,  42  id.,  251, 
256,  256.) 

Groyer,  J.  When  this  case  was  first  before  this  court 
(45  N.  Y.,  723)  it  was  held  that  when  a  party  loaned  money 
and  took  a  note  therefor  payable  to  the  order  of  himself  and 
wife,  it  constitated  a  gift  of  the  note  to  the  wife  if  it  remained 
unpaid  in  the  hands  of  the  husband  at  the  time  of  his  death 
and  the  wife  survived  him.  (See  opinion  of  Peckham,  J., 
and  authorities  cited.) 

It  was  further  held  that  the  plaintiff  was  not  put  to 
her  election  between  taking  the  note  as  survivor  and  the 
provision  made  for  her  in  the  first  clause  of  the  will 
of  her  husband.  By  that  clause  the  testator  gave  to  the 
plaintiff  certain  real  estate,  together  with  certain  specified 
articles  of  personal  property  and  a  legacy  of  $10,000  in  cash, 
all  of  which  was  to  be  accepted  and  received  by  her  in  lieu 
of  dower,  and  every  and  all  claims  upon  his  estate.  Although 
this  point  was  not  discussed  in  the  opinion,  it  was  in  the  case 
and  must  have  been  considered,  as  the  new  trial  was  ordei-ed 
for  the  exclusion  of  evidence  which  would  have  been  wholly 
immaterial  had  the  plaintiff  been  required  to  elect  between 
taking  the  note  and  what  was  given  her  by  the  will ;  that  she 
was  not  put  to  her  election  is  manifest  for  the  reason  that  the 
plaintiff's  right  to  the  note,  in  case  she  survived  her  husband, 
was  vested  in  her  wholly,  independent  of  the  will.  The  hus- 
band had  already  given  her  this  right  and  it  was  her's,  and 
constituted  no  part  of  his  estate  at  the  time  of  his  death. 
She  did  not  acquire  the  note  as  a  part  of  his  estate  at  the 
time  of  his  death,  but  under  a  title  which  he  had  before  given. 
There  is  no  ground  upon  which  the  plaintiff  can  be  estopped 
from  claiming  title  to  the  note.  True,  when  a  committee  of 
the  husband's  estate  was  appointed  she  delivered  this  note  as 
part  of  the  property  of  her  husband,  and  after  his  death 
received  it  back  as  his  property  and  gave  it  to  the  appraisers 
of  his  estate  as  a  part  thereof  and  it  was  inventoried  as  such 
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with  her  knowledge.  This  was  evidence  tending  to  show 
that  by  some  arrangement  between  the  plaintiff  and  her  hus- 
band she  had  released  to  him  her  right  of  survivorship,  and 
the  court  held  that  the  evidence  should  have  been  received  for 
this  purpose.  But  it  was  proved  upon  the  last  trial  that  these 
acts  of  the  plaintiff  were  done  in  ignorance  of  her  right  to 
the  note ;  and  evidence  was  given  tending  to  show,  and  the 
judge  in  substance  found,  that  the  plaintiff  had  not  made 
any  agreement  with  her  husband  by  which  she  transferred  to 
him  her  contingent  right  to  the  note.  There  was  no  evidence 
showing  that  any  one  had,  in  any  respect,  changed  his  situa- 
tion in  consequence  of  these  acts,  or  that  any  transaction  had 
been  had  in  reliance  thereon.  Hence,  there  is  no  foundation 
for  an  estoppel.  I  have  examined  the  exceptions  taken  to 
the  rulings  as  to  the  competency  of  evidence  and  think  that 
no  error  was  committed. 

The  judgment  appealed  from  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 

: —  111?  MS 
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Campbell  et  al..  Appellants.  ^^ 

A  vendor  who  has  been  induced  to  part  with  his  property  by  the  fraud  of 
the  vendee  can  only  be  defeated  of  his  right  to  reclaim  the  same  within 
a  reasonable  time  by  one  who  has  paid  value  or  made  advances,  or 
incurred  responsibilities  upon  the  credit  of  the  apparent  title  of  the 
vendee,  and  without  notice  of  the  fraud  or  knowledge  of  circumstances 
to  put  him  upon  inquiry. 

One  to  whom  the  property  has  been  delivered  by  the  fraudulent  vendee 
in  payment  of  a  precedent  debt,  or  in  performance  of  an  executory 
contract  of  sale  made  prior  to  the  acquiring  possession  thereof,  or  of 
some  evidence  of  title  thereto  by  the  latter,  although  a  consideration 
was  paid  at  the  time  of  the  contract,  is  not  a  bona  fide  purchaser  for 
value  and  cannot  hold  the  property  as  against  such  vendor. 

J^niy  V.  PrUcha/rd  (2  Sandf ,  151)  overruled;  Lee  v.  KimbaU  (45  Me.,  172) 
SiCKEXs— Vol.  XIIL        10 
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and  Butt&rs  r.  Haughwout  (42  III.,  18)  disapproved;  Winne  r.  Melkmald 
(89  N.  T.,  288)  distingnUlied. 

(Decided  June  Id,  1874.) 

This  was  a  motion  for  reargament.  The  case  is  reported 
in  55  New  York,  456.     The  facts  are  briefly  these : 

On  the  21st  August,  1863,  one  E.  P.  JeflTries  contracted, 
through  his  broker,  to  sell  defendants,  who  were  merchants 
in  New  York,  1,800  bags  of  linseed.  Defendants  upon  the 
same  day,  pursuant  to  the  contract,  mailed  to  Jeffries  their 
notes  for  the  amount  of  the  purchase,  which  were  received 
by  him  and  immediately  pledged  as  collateral  for  a  loan.  On 
the  twenty-first  Jeffries  contracted  to  purchase  of  plaintiffs 
1,800  bags,  and  on  the  twenty-fourth  the  latter,  induced  by 
the  fraudulent  representations  of  Jeffries,  delivered  to  him 
an  order  upon  a  warehouse  for  1,370  bags ;  these  he  received 
and  shipped  to  defendants  in  part  fulfillment  of  his  contract 
with  them.  He  took  a  bill  of  lading  of  the  goods  deliverable 
to  defendants ;  this  he  forwarded  to  them  on  the  twenty-fifth. 
On  the  arrival  of  the  seed  plaintiffs  demanded  it  but  defend- 
ants refused  to  deliver. 

Ja/mes  G.  Carter  for  the  motion. 
Edwards  Pierrepont  opposed. 

Allen,  J.  The  question  considered  by  this  court,  and 
discussed  in  the  opinion  delivered  on  giving  judgment  upon 
this  appeal  was  that  distinctly  presented  by  the  exceptions  to 
the  ruling  and  decisions  of  the  judge  upon  the  trial,  and  as 
that  was  decisive  and  led  to  an  afiirmance  of  the  order  grant- 
ing a  new  trial  and  a  final  judgment  for  the  plaintiffs,  it  was 
not  deemed  necessary,  in  assigning  the  reasons  for  the  judg- 
ment, to  canvass  particularly  the  argument,  or  review  in 
detail  the  authorities  cited  by  counsel  upon  a  somewhat 
different  view  of  the  case.  The  entire  brief,  and  all  the 
authorities  cited,  were,  nevertheless,  carefully  examined  and 
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considered  ;  and,  had  the  court  adopted  the  views  of  the 
learned  counsel  for  the  appellants,  it  is  possible  a  way  might 
have  been  found  to  sustain  the  defendants'  claim  to  the  prop- 
erty, notwithstanding  the  pointed  exceptions  to  propositions 
in  the  instructions  to  the  jury,  which  were  deemed  erroneous. 
The  case  has  been  again  carefully  examined,  and  upon  the 
theory  of  the  counsel  for  the  appellants,  and  with  the  aid  of 
his  very  able  brief,  submitted  upon  the  present  motion,  and 
the  court  sees  no  reason  to  interfere  with  the  judgment 
already  given.  It  is  proper  to  say  that  the  unusual  delay  in 
passing  upon  the  present  application  has  not  been  because  of 
any  intrinsic  diflSculties  in  the  question  presented,  or  any 
serious  doubt  as  to  the  correctness  of  the  former  decision. 

Isolated  expressions  may  be  found  in  elementary  treatises, 
as  well  as  in  judicial  opinions,  which  give  color  to  the 
claim  of  the  defendants,  to  hold  the  property  in  dispute 
as  against  the  plaintiffs,  but  these  were  not  intended  to,  and 
do  not,  give  the  rule  by  which  this  and  like  cases  are  con- 
trolled. They  are  all  proper,  in  the  connection  in  which  they 
are  found  and  for  the  purposes  for  which  they  were  used, 
and  ought  not  to  receive  any  other  interpretation  than  such 
as  was  designed  by  the  authors.  It  must  be  conceded  that 
upon  the  delivery  of  the  goods  to  Jeffries  by  the  plaintiffs, 
under  the  circumstances,  the  property  passed  to  Jeffries,  and 
the  fact  tliat  the  delivery  was  induced  by  fraud  did  not 
render  the  contract  void.  It  was  merely  voidable  at  the 
instance  of  the  plaintiffs,  who  might  elect  to  disaffirm  the 
contract  and  reclaim  the  property.  That  is,  tlie  contract  of  sale 
was  defeasible  at  the  election  of  the  plaintiffs,  the  vendors,  if 
the  election  was  seasonably  made,  and  the  goods  reclaimed  in 
proper  time,  after  the  discovery  of  the  fraud.  The  plaintiffs 
could  lose  the  right  by  delay  as  against  the  wrong-doer,  if,  in 
consequence  of  such  delay,  his  position  should  be  changed, 
and  they  would  have  lost  it  absolutely  if  during  the  interval 
between  the  delivery  of  the  goods,  the  vesting  of  this  defeas- 
ible title  in  the  purchaser,  Jeffries,  and  the  disaffirmance  of 
the  sale  by  the  plaintiffs,  the  goods  had  been  sold  to  an  inno- 
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cent  third  party  for  a  valuable  consideration  J  The  superior 
equity  of  a  purchaser  of  property  from  one  who  has  acquired 
a  title  defeasible  at  the  election  of  the  former  owner  and 
vendor,  by  reason  of  fraud,  to  that  of  such  owner  seeking  to 
reclaim  his  property,  is  based  upon  the  fact  that  acting  upon 
the  evidence  of  title  which  the  owner  has  permitted  the 
wrong-doer  to  assume  and  possess,  he  has  been  induced  to 
part  with  value,  and  will  be  the  loser  because  of  the  credit 
given  to  the  apparent  ownership  if  he  is  compelled  to  surren- 
der the  property.  The  mere  possession  by  the  party  claiming 
to  hold  will  not  sustain  his  claim,  but  the  circumstances 
under,  and  consideration  upon  which  he  has  acquired  the 
possession  are  also  material.  Were  it  otherwise,  an  assignee 
for  the  benefit  of  creditors,  or  one  who  should  take  as  collat- 
eral security  for  the  payment  of  a  precedent  debt,  would 
hold  as  against  the  original  owner,  which  is  not  claimed  and 
is  contrary  to  the  whole  current  of  authority.  Several  things 
must  concur  to  bar  the  claim  of  the  defrauded  vendor. 
1.  He  must  have  parted  with  possession  of  his  property 
with  intent  to  pass  the  title  to  the  wrong-doer,  thus  giving 
him  the  apparent  right  of  disposal.  If  property  is  taken 
feloniously  or  without  the  consent  of  the  owner  the  taker 
can  make  no  title  to  it,  even  to  an  innocent  purchaser  with 
value.  2.  A  third  party  must  have  acquired  title  from  the 
wrong-doer  without  notice  of  the  defects  in  his  title  or 
knowledge  of  circumstances  to  put  him  to  an  inquiry  as  to 
the  source  of  his  title.  And,  3.  Such  third  party  must  have 
parted  with  value  upon  the  faith  of  the  apparent  title  of  the 
wrong-doer,  and  his  right  to  dispose  of  the  property.  If  any 
of  these  elements  are  wanting  the  vendor  seasonably  pursu- 
ing his  legal  right  may  have  his  property.  That  this  forn^a 
very  closely  resembles  that  by  which  an  estoppel  in  paisi^ 
defined  and  limited  is  true,  and  this  must  necessarily  be  so, 
so  long  as  the  rights  based  upon  each  have  the  same  equi- 
table foundation.  The  defendants  parted  with  no  value, 
incurred  no  liability,  and  in  no  respect  changed  their  situ- 
ation in  the  interval  between  the  delivery  of  the  merchan- 
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dise  by  the  plaintiffs  to  Jeffries,  and  their  disaffirmance  of 
the  contract,  and  reclaiming  the  goods.  In  other  words,  they 
did  nothing  in  consequence  of  such  delivery  to  Jeffries  or 
based  upon  his  title  and  possession,  and  are  in  precisely  the 
same  situation  as  if  the  goods  had  never  left  the  possession 
of  the  plaintiffs.  They  parted  with  their  notes  and  incurred 
obligations  upon  the  faith  of  the  promise  and  agreement  of  ( 
Jeffries  and  upon  his  credit  alone. 

It  is  possible  that  the  claim  of  the  defendants  to  hold  as 
banajlde  purchasers  for  value  is  sustained  by  Fenhy  v.  Pritch- 
ard  (2  Sandf.,  151),  but  this  case  is  so  at  war  with 
principles  recognized  as  well  settled  by  this  court  in  analo- 
gous cases,  that  it  cannot  be  regarded  as  well  decided.  The 
cases  cited  from  Maine  and  Illinois  {Lee  v.  JSimbaU,  45 
Me.,  172;  Butters  v.  JSaugkwouty  42  111.,  18),  treat  the 
case  as  analogous  to  a  transfer  of  negotiable  paper,  and  hold 
that  a  precedent  debt  is  a  valuable  consideration  for  the 
transfer,  and  gives  the  transferee  a  good  title  as  against  the 
former  owner.  This  is  in  direct  conflict  with  the  uniform 
decisions  in  this  State,  from  £ay  v.  Goddimgton  (5  J.  Ch., 
54 ;  affirmed,  20  J.  R.,  637),  to  Weaver  v.  Barden  (49  N. 
Y.,  286 ;  affirmed.  Turner  v.  Treadway^  53  id.,  650). 
One  other  case  from  Maine  cited  by  the  counsel  for  the 
appellants  {TUcamb  v.  Waod^  38  Me.,  561),  recognizes  the 
necessity  of  a  valuable  consideration,  as  that  term  is  under- 
stood and  used  by  the  courts  of  this  State,  as  necessary  to 
give  the  purchaser  of  property  from  a  fraudulent  vendor  a 
superior  equity  and  title  to  that  of  the  former  owner,  and 
lind  such  a  consideration  in  the  transfer  of  property  before 
then  stolen  from  the  defendant.  The  court  say  :  ^^  Here  the 
defendant  being  the  owner  of  stolen  property,  with  his  right 
and  title  unimpaired  by  the  felony,  transferred  it  to  McClure 
for  the  property  in  question,  in  part  payment,  at  least.  This 
constituted  a  valuable  consideration  for  his  purchase,  given  at 
the  time.  Thus,  it  appears  that  he  was  a  purchaser  of  the  gold 
watch,  hona  fide,  for  a  valuable  consideration,  and  without 
notice  of  the  fraud  by  which  his  vendor  acquired  it.     This 
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gives  him  a  superior  equity  aud  a  better  right,  and  enables  him 
to  hold  the  property  against  the  defrauded  vendor."  HuUon  v. 
Oruttwdl  (1  El.  &  BL,  15),  and  Mercer  v.  Peterson  (Law 
Rep.  [2  Ex.],  304),  relied  upon  in  support  of  this  application, 
presented  questions  under  the  English  bankrupt  acts,  and 
merely  decide  that  a  transfer  of  effects,  by  the  bankrupt, 
in  performapce  of  a  prior  executory  agreement,  for  which  a 
full  consideration  had  been  paid  at  the  time  of  the  agreement, 
was  not  within  the  condemnation  of  the  act  or  affected  by 
the  proceedings  in  bankruptcy.  They  do  not  bear  upon  the 
question  before  us.  In  Clough  v.  L,  and  N.  W,  R.  Co. 
(L.  R.  [7  Exch.],  26)  the  question  was  whether  the  claim  to 
disaffirm  the  sale  of  the  goods  was  seasonably  made  by  the 
defrauded  vendor.  The  vendor  had  first  sought  to  stop  the 
goods  in  transitu,  which  was  an  act  in  affirmance  of  the  sale ; 
but  the  transit  was  ended  before  notice  reached  the  carrier. 
There  was  •  no  act  avoiding  the  contract  on  the  ground  of 
fraud  done  by  the  vendor,  until  the  plea  in  the  action  by 
Clough,  who  was  found  by  the  jury  to  be  cognizant  of,  and 
a  party  to,  tlie  fraud  in  the  purchase.  No  question  of  consid- 
eration or  the  validity  of  any  sale  of  the  goods  by  the  fraudu- 
lent purcliaser  was  in  the  case,  or  considered  by  the  court. 
Dishrow  V.  McDonald  (5  Bos.,  130  ;  S.  C,  sub  twm,  Winne 
V.  McDonald,  39  N.  Y.,  233)  was  clearly  within  the  rule 
upon  the  interpretation  given  to  the  transaction  by  the  courts. 
It  was  said  by  the  Superior  Court  that  Perry  &  Co.,  the  pur- 
chasers of  the  wheat,  h^d  the  full  possession  of  it  in  the  pre- 
cise manner  that  the  contract  between  them  and  the  plaintiffs 
contemplated,  and  that  the  purchase  and  possession  of  Perry- 
were  such  as  to  enable  him  to  confer  upon  a  hyna  fide  pur- 
chaser, a  pledgee  for  value,  a  title  valid  as  against  the  plain- 
tiffs ;  and  that  the  advance  was  made  by  the  defendants  after 
the  delivery  to  Perry  &  Co.  of  the  documentary  evidence 
of  title,  and  the  wheat  pledged  as  security  at  the  time  of  the 
advance.  The  evidence  upon  the  record  in  this  court,  it 
would  seem,  left  the  precise  time  when  some  of  the  occur- 
rences took  place  in  doubt,  but  that  the  specific  wheat  was 
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pledged,  at  the  time  of  the  advance,  was  established,  although 
possibly,  the  muniments  of  title  were  not  then  delivered. 
The  title  and  possession  had  vested  in  Perry  &  Go.  at  the 
time  of  the  pledge ;  and  that  fact  clearly  distinguished  that 
from  the  present  case. 

Judge  BoBwoBTH,  in   Caldwell  v.  Bartieit  (3  Dner,  841) 
and  Keyaer  v.  Harheok  (id.,  373),  recognizes  the  doctrine  that 
the  advance  must  be  made  or  consideration  parted  with  upon 
the  faith  of  the  title  of  one  in  actual  possession  of  the  prop- 
erty, or  the  written  evidence  of  title,  to  give  an  indefeasible 
title  as  against  the  true  owner.    All  the  authorities  are  direct 
and  to  the  effect  that  no  one  but  a  Ixma  fide  purchaser,  or 
pledgee  for  value —  that  is,  one  who  gives  value  for  or  makes 
advances  upon  goods  obtained  from  the  owner  by  fraud  or 
fraudulent  representation  —  and  that  he  who  has  paid  value, 
or  made  advances,  or  incurred  responsibilities  upon  the  credit 
of  them,  can  alone  claim  to  hold  them  as  against  such  owner. 
{Itoot  V.  French^  13  Wend.,  573  ;  Mowrey  v.  WdUh^  8  Cow., 
238 ;  Hoffman  v.  Ndble^  6  Met.,  68.)    There  is  no  good  rea- 
son or  equity  in  placing  the  burden  of  a  fraudulent  sale  upon 
.a  honafide  vendor  rather  than  upon  a  hona  fide  purchaser  \ 
from  the  fraudulent  vendee,  unless  the  purchaser  has  parted  [ 
i^ith  his  money,  or  some  value,  upon  the  credit  of  possession  ' 
or  some  evidence  of  title  in  the  vendee,  received  from  the  i 
original  owner,  and  by  means  of  which  he  has  induced  the  1 
purchaser  to  treat  with  liim  as  owner. 

The  motion  for  a  reargumeht  must  be  denied. 

All  concur  except  Johnson,  J.,  not  sitting. 

Motion  denied. 
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\m  34?     The    Manhattan    Brass    and    Manufactuking   Company, 

Appellant,  v.  Henrietta  Thompson,  Kespondent. 

A  married  woman  is  not  liable  for  property  obtained  upon  her  tcredit  and 
contract,  but  delivered  to  her  husband  and  for  his  use,  and  which  is 
used  by  him  and  not  for  the  benefit  of  her  estate,  where  the  intent  to 
charge  her  separate  estate  is  not  expressed  in  the  contract.  (Grover, 
Rapallo  and  Johnson,  J  J.,  dissenting.) 

(Argued  February  27, 1874;  decided  June  16, 1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  the  report  of  a  referee. 

This  action  was  brought  upon  a  promissory  note  and  also 
to  recover  for  goods  alleged  to  have  been  sold  to  defendant. 
The  referee  found  the  following  facts,  substantially : 

That  on  or  about  the  14th  day  of  November,  1870,  the 
defendant  signed  and  delivered  to  her  husband,  George  W. 
Thompson,  who  was  at  the  time  carrying  on  the  business  of 
manufacturing  and  selling  mechanical  atmospheric  lamps,  an 
instrument  in  writing,  of  which  the  following  is  a  copy : 

"  N.  T.,  ]}/ov.  14,  1870. 
"  To  the  ManhaMaai  Brass  Co. : 

"  Mr.  George  W.  Thompson  is  authorized  to  contract  for 
me,  and  in  my  name,  with  you,  for  the  manufacture  of  cases 
for  atmospheric  oil  lamps,  and  you  may  hold  me  responsible 
for  the  fulfillment  of  any  contract  or  obligation  made  by  him 
with  you  therefor." 

Which  instrument  Thompson,  soon  after  its  receipt,  deliv- 
ered to  the  plaintiff. 

That  upon  said  order  plaintiff  delivered  to  Thompson  goods 
of  the  kind  specified  therein,  for  his  use  and  used  in  his  said 
business,  which  were  charged  to  defendant ;  that  the  note  in 
suit  was  made  by  defendant  and  delivered  in  payment  of  a 
portion  of  the  goods  so  sold  and  delivered. 
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That  at  the  time  of  the  transact!  oils  the  defendant  had  and 
owned  a  separate  estate  of  her  own  of  considerable  value 
consisting  mostly,  if  not  wholly,  of  real  estate  situate  in  this 
State,  and  the  plaintiff  being  infoinned  thereof  sold  and 
delivered  the  merchandise,  believing  and  trusting  that  the 
defendant  had,  by  her  execution  of  the  order,  made  such  sepa- 
rate estate  liable  for  or  chargeable  with  the  payment  of  the 
prices  of  such  articles  of  merchandise. 

That  such  goods  were  not  purchased  or  sold  and  delivered 
for  the  benefit  of  such  separate  estate  of  the  defendant,  but 
for  the  benefit  of  her  husband  and  of  his  business ;  nor  was 
the  separate  estate  of  the  defendant,  in  fact,  benefited  by  any 
of  the  purchases. 

The  referee  held  that  defendant  was  not  liable  and  directed 
judgment  dismissing  the  complaint.  Judgment  was  perfected 
accordingly. 

S.  B,  BrowneU  for  the  appellant.  A  married  woman  may 
employ  her  husband  as  her  agent  and  is  bound  by  his  acts, 
and  in  respect  to  her  separate  estate  may  act  and  bind  herself 
as  Si  feme  sole.  {Owen  v.  Gawley^  36  N.  Y.,  600 ;  BaUin  v. 
DUlaye^  37  id.,  35 ;  Yale  v.  Dederer^  22  id.,  450 ;  BarUm 
V.  Beer^  35  Barb.,  78 ;  Com  Ex.  Ins,  Co.  v.  Bahcock^  9  Abb. 
[N.  S.],  150.)  A  wife  is  liable  for  fraud  of  her  husband  act- 
ing as  her  agent.  {Baum  v.  Miller ,  47  N.  T.,  577;  Warner 
V.  Warner,  46  id.,  228.) 

Samuel  A.  Noyee  for  the  respondent.  As  the  goods  were 
not  used  for  the  benefit  of  defendant's  estate,  and  as  she  did 
not  bind  her  separate  estate  to  pay  them,  she  is  not  liable. 
{Com  Ex.  Ins.  Co.  v.  Bdbcoch^  42  N.  T.,  613 ;  Bogert  v. 
Oulick,  65  Barb.,  322.) 

Chuboh,  Ch.  J.    As  no  opinion  was  delivered  below  we 

cannot  know  the  grounds  upon  which  the  court  affirmed  the 

judgment.     The  case,  in  some  of  its  facts,  is  unlike  many  of 

its  predecessors,  where  the  liability  of  married  women,  upon 
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contracts  made  by  them,  was  involved.  The  geopral  princi- 
ples applicable  to  this  subject  have  been  too  firmly  settled  by 
repeated  adjudications  to  justify  a  reconsideration  of  the 
grounds  upon  which  they  were  arrived  at.  The  most  impor- 
tant of  these  principles  is,  that  the  statutes  of  1848-49  and 
1860-62,  did  not  operate  to  remove  the  general  disability  of 
married  women-  to  bind  themselves  by  their  contracts,  not 
even  to  the  extent  of  their  separate  estates.  (18  N.  Y.,  265.) 
This  made  it  necessary  to  define  specifically,  in  what  cases 
and  under  what  circumstances  such  contracts  could  or  ought 
to  be  enforced  against  their  separate  property,  and  the  diffi- 
culty of  accomplishing  this  purpose  has  led  to  most  of  the 
litigation  on  the  subject.  It  has  been  held  that  such  liability 
may  be  enforced : 

Ist.  When  created  in  or  about  carrying  on  a  trade  or  busi- 
ness of  the  wife.  (35  Barb.,  78 ;  Freching  v.  RoUand^  53 
N.  Y.,  422.) 

2d.  When  the  contract  relates  to  or  is  made  for  the  benefit 
of  the  separate  estate.     (36  N.  Y.,  600  ;  37  id.,  35.) 

3d.  When  the  intention  to  charge  the  separate  estate  is 
expressed  in  the  instrument  or  contract  by  which  the  liability 
is  created.  (18  N.  Y.,  265 ;  22  id.,  450 ;  Maaxm  v.  ScoU^ 
Court  of  Appeals,  not  reported.) 

The  property  purchased  was  merchandise,  to  be  used  in 
the  manufacture  and  sale  of  atmospheric  oil  lamps.  The 
defendant's  husband  applied  to  the  plaintiff  to  purchase  the 
goods,  and  represented  that  he  was  "  under  a  cloud  "  in  his 
pecuniary  affairs,  but  that  his  wife  had  a  large  separate 
estate,  and  that  she  would  make  the  purchases.  After  inquiry 
by  the  plaintiff  as  to  the  responsibility  of  the  defendant,  it 
agreed  to  sell  her  the  goods  on  credit.  She  thereupon 
signed  and  delivered  to  her  husband,  who  delivered  the 
same  to  the  plaintiff,  a  writing,  stating  in  substance,  that  her 
husband  was  authorized  to  contract  for  her  and  in  her  name 
with  the  plaintiff  for  the  goods  in  question,  and  that  she 
would  be  responsible  for  the  fulfillment  of  any  contract  made 
by   him   therefor.     The  goods   were   accordingly  delivered 
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from  time  J;o  time  to  the  defendant's  husband  and  charged 
to  the  defendant,  and  the  note  upon  which  the  action  was 
brought  was  given  for  a  portion  of  the  goods  thus  delivered. 
The  referee  found  as  a  fact,  that  the  business  was  carried  on 
by  the  husband  and  not  by  the  wife,  and  that  the  goods 
were  sold  to  the  wife  and  delivered  to  the  husband  for  his 
use  in  his  business,  and  that  her  estate  was  not  benefited 
by  it. 

The  conclusion  of  law,  that  the  defendant  was  not  liable, 
must  have  been  arrived  at  upon  the  ground  that  the  obligar 
tion  of  the  wife  was  in  the  nature  of  a  guarantee  or  surety 
for  her  husband,  and  that  as  no  intention  was  expressed  to 
charge  her  estate  the  doctrine  of  disability  applied.  The 
facts  developed  at  the  trial  and  found  by  the  referee,  present 
a  strong  case  of  moral  liability  against  the  defendant  for  the 
payment  of  this  debt.  There  is  no  doubt  that  the  plaintiff 
parted  with  its  property,  relying  entirely  upon  the  security 
of  the  separate  estate  of  the  defendant,  which  its  officers 
believed  and  had  reason  to  believe  was  liable  to  pay  the  debt, 
and  I  have  examined  the  case  with  some  care,  to  find  a  prin- 
ciple within  the  adjudications  which  would  justify  a  decision 
adjudging  such  liability,  but  have  been  unable  to  do  it.  It 
cannot  be  predicated  upon  the  third  ground  above  stated, 
because  the  separate  estate  was  not  charged  either  in  the 
note  or  the  original  order  for  the  goods,  but  it  is  claimed 
under  each  of  the  other  grounds.  Was  it  a  contract  relating 
to,  or  for  the  benefit  of,  the  estate  of  the  defendant  ?  The 
finding  of  the  referee  is  important  upon  this  point.  He 
found  that  the  goods  were  delivered  to  the  husband  for  his 
use,  and  were  used  by  him.  Is  a  married  woman  liable  for 
property  or  money  obtained  upon  her  credit  and  contract, 
delivered  or  paid  to  the  husband  for  his  use,  and  which  is 
Twed  by  him  and  not  for  the  benefit  of  her  estate  ?  I  think 
we  are  constrained  to  answer  this  question  in  the  negative 
by  previous  adjudications.  White  v.  MoNett  (33  N.  T., 
371)  went  much  farther  than  this,  and  farther  than  as  an 
original  question  I  should  be  willing  to  go.     There  the  hus- 
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band  and  wife  transferred  a  bond  and  mortgage  owned  by 
the  wife,  with  a  guarantee  of  collection  signed  by  both  hus- 
band and  wife,  and  because  the  consideration  for  the  transfer 
was  paid  to  the  husband  and  was  not  in  fact  applied  to  the 
benefit  of  the  separate  estate,  it  was  held  by  a  majority  of 
the  court  that  she  was  not  liable  upon  the  guarantee.  In  that 
case,  the  wife  owned  the  property  transferred,  and  tlie  con- 
tract might  properly  have  been  held  to  relate  to  it,  while 
here  the  goods,  although  purchased  upon  her  credit,  passed 
directly  from  the  seller  to  the  husband  for  his  use.  What- 
ever may  be  said  of  the  technical  title,  the  property  was  never 
possessed  for  an  instant  by  the  wife,  and  never  in  legal  contem- 
plation applied  to  the  benefit  of  her  estate.  Indeed,  if  vre 
apply  the  established  principle  of  giving  the  report  the  most 
favorable  construction  to  sustain  the  judgment,  it  must  be 
held  that  the  delivery  to  the  husband  for  his  use  by  the 
seller  was  in  accordance  with  the  understanding  and  arrange- 
ment of  the  parties.  It  cannot  be  said  that  the  contract 
related  to  any  estate  she  then  held,  nor  in  view  of  the  find- 
ings was  it  for  the  benefit  of  such  estate.  It  was  for  the 
benefit  of  her  husband.  She  purchased  property  to  be 
delivered  to  him  for  his  use.  In  no  legal  sense  was  her  sepa- 
rate property  benefited  under  such  an  arrangement,  nor 
could  it  be,  and  adhering  as  the  courts  have  to  the  common- 
law  disabilities  of  the  wife,  it  must  be  held  that  the  liability 
cannot  be  established  under  the  second  ground  above  stated. 
If,  when  the  legislature  changed  the  common  law  in  essential 
particulars  in  regarding  the  interests  in  property  of  the  hus- 
band and  wife  to  a  considerable  extent  as  distinct  and  inde- 
pendent, and  in  recognizing  the  capacity  of  the  wife  to  judge 
and  provide  for  what  her  own  welfai-e  requires  in  acquiring 
and  holding  the  legal  title  to  property,  and  managing  and  dis- 
posing of  the  same  as  if  unmarried  and  without  subjection 
to  the  control  of  her  husband,  the  courts  had  adopted  as  a 
reasonable  and  legitimate  sequence,  the  correlative  rule  of 
capacity  to  contract  debts  as  if  unmarried,  restricted  only 
to   their  collection   from   separate  property,   it   might   well 
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be  claimed  that  the  rights  of  married  women  would  have 
been  as  well  if  not  better  protected  practically,  sound  public 
policy,  and  business  morality  more  promoted^  and  a  flood  of 
expensive  and  vexations  litigation  prevented. 

Courts  of  equity  in  England  have  uniformly  exercised  a 
power  of  enforcing  contracts  of  married  women  against  their 
separate  estates,  which  has  practically  produced  this  result. 
(2  P.  Wms.,  144 ;  1  Cr.  &  Ph.,  48.)  But  our  courts  have 
adopted  more  conservative  principles,  and  it  is  better  to 
adhere  to  them  until  the  legislature  in  its  wisdom  and  power 
shall  see  fit  to  change  them. 

As  to  the  first  ground  of  liability,  that  the  contract  was 
made  in  or  about  carrying  on  a  trade  or  businesis,  the  insuper- 
able difiiculty  is  that  the  referee  has  expressly  found  that 
the  wife  did  not  carry  on  any  trade  or  business,  but  that  the 
husband  did,  and  that  the  property  was  purchased  for  his 
and  not  her  business. 

Looking  at  the  evidence  it  may  be  said,  that  the  business 
was  carried  on  in  an  equivocal  manner  as  to  ownership,  but 
the  facts  fully  warranted  the  finding  that  the  husband  owned 
and  carried  it  on. 

We  therefore  see  no  legal  ground  for  reversing  the  judg- 
ment, and  it  must  be  affirmed. 

Allen,  Folger  and  Andrews,  JJ.,  concur. 

Grovbb,  Kapallo  and  Johnson,  JJ.,  dissenting. 

Judgment  affirmed. 


HuHPHRET  Jewell,  Kespondent,  v.  Edward  Van  Steenbubgh 

et  al..  Appellants. 

Under  the  proYisibn  of  the  act  in  relation  to  puhlic  instruction  ( §  68,  art. 
7,  tit.  7,  chap.  555,  Laws  of  1864),  providing  for  the  assessment  by  school 
district  trustees  of  taxable  property  in  their  district,  the  valuation  of 
which  cannot  be  ascertained  from  the  last  town  assessment  roll,  when 
the  trustees  assess  property  not  upon  such  roll,  or  change  any  of  the 
aflsessments  thereon,  they  are  required  to  give  notice  to  the  persons 
interested  of  the  completion  of  their  roll,  specifying  a  day  when  they 
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will  meet  to  review  their  assessment,  etc.,  the  same  as  is  required  of 

town  assessors. 
An  omission  to  give  such  notice  is  a  jurisdictional  defect,  invalidating  the 

tax  and  rendering  the  trustees  liable  as  trespassers  for  the  levying,  by 

virtue  of  their  warrant,  upon  property  to  collect  such  tax. 
Jt  seems^  that  it  is  incumbent  upon  the  trustees,  when  sued  for  such  trespass, 

to  prove  that  notice  was  duly  given;  the  presumption  of  the  perform- 
ance of  official  duty  does  not  apply. 
It  seems,  also,  that  if  the  party  whose  property  is  assessed  appears  and  is 

heard,  or  has  an  opportunity  to  be  heard  in  reference  to  the  assessment, 

this  is  a  waiver  of  notice  and  he  is  concluded  thereby. 
In  an  action  of  trespass  against  trustees  it  is  competen'  for  the  plaintiff  to 

show  any  interference  on  their  part  in  the  taking  and  selling  of  property 

to  pay  the  tax,  aside  from  the  imposition  thereof  and  the  issuing  of  the 

warrant. 
BandaU  v.  Smith  (1  Den.,  114)  overruled;  EasUm  v.  Calendar  (11  Wend.,  91) 

distinguished. 
It  is  the  duty  of  an  appellant,  in  preparing  a  bill  of  exceptions,  to  see  that 

the  points  and  exceptions  upon  which  he  relies  are  correctly  and  clearly 

stated. 
The  practice  of  taking  a  stenographer's  notes  for  a  bill  of  exceptio 

disapproved. 

(Aigaed  May  d7, 1874;  decided  June  16, 1874) 


Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  in  favor  of  plaintiff, 
entered  upon  an  order  denying  motion  for  new  trial  and 
directing  judgment  on  verdict. 

This  was  an  action  of  trespass. 

In  1869  defendants  were  trustees  of  school  district  number 
9,  in  the  town  of  Hurley,  Ulster  county ;  as  such  trustees 
they  levied  a  tax  for  school  purposes.  Plaintiff  was  a  resi- 
dent and  tax-payer  in  the  district.  In  making  up  the  assess- 
ment roll  the  valuation  of  plaintiff's  property  was  increased 
from  the  valuation  thereof  upon  the  town  assessment  roll  for 
1869.  It  did  not  appear  that  any  notice  was  given  prior  to 
the  completion  of  the  roll  of  a  meeting  of  the  trustees  to 
review  the  same,  etc.  Defendants  attached  their  warrant  to 
the  roll  and  the  same  was  placed  in  the  collector's  hands  for 
collection.     Plaintiff  having  refused  to  pay  his  tax,  the  col- 
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lector  levied  upon  a  yoke  of  oxen  and  sold  the  same  to  pay 
the  tax. 

Upon  the  trial  evidence  was  oflFered  and  received,  under 
objection,  that  one  or  more  of  the  defendants  were  present 
at  the  sale  and  directed  the  same.  Evidence  was  given,  on 
the  part  of  defendants,  tending  to  show  that  plaintiff  did 
appear  before  the  trustees  and  made  an  affidavit  to  reduce  his 
assessment.     This  was  disputed  by  plaintiff. 

The  court  charged,  among  other  things,  that  if  defendants 
omitted  to  give  notice  as  required  by  statute,  they  acquired  no 
jurisdiction  and  the  tax  was  entirely  void  and  offered  no  pro- 
tection to  them  ;  that  it  was  incumbent  upon  them  to  show 
that  they  did  post  the  notice. 

Defendants'  counsel  requested  the  court  to  charge  "  that  if 
Jewell  appeared  before  the  assessors  on  the  correction  of  this 
assessment  roll  that  it  is  a  waiver  of  notice." 

The  case  states  the  response  of  the  court  as  follows :  '^  I  will 
allow  the  jury  to  find  that  issue  upon  the  ground  that  if  the 
party  appears  and  has  a  full  consideration  I  regard  that  a 
^veaiver.  It  is  upon  that  ground  I  submit  that  question  of 
fact.  They  must  act  upon  the  subject.  If  Jewell  appeared 
before  the  assessors  and  the  matter  was  considered,  that  is 
equal  to  having  appeared  upon  the  notice,  if  he  was  heard  in 
reference  to  the  increased  value  of  his  property." 

Also  that  ^^  defendant  duly  excepted  to  the  last  expressions : " 
^'  We  claim  that  the  appearance  is  of  no  effect  unless  it  was 
in  pursuance  of  a  notice." 

Also,  "  I  except  to  the  first  proposition  of  the  charge  —  a 
failure  of  giving  notice,  they  had  no  jurisdiction  and  the  tax 
was  illegal  and  the  trustees  are  liable.  '  And  the  trustees  are 
personally  liable'  —  I  except  to  that  expression." 

The  jury  rendered  a  verdict  for  plaintiff.  Exceptions  were 
ordered  to  be  heard  at  first  instance  at  General  Term.  Fur- 
ther facts  appear  in  the  opinion. 

William  Launshery  for  the  appellants.  Defendants  were 
not  liable  as  trespassers  even  if  they  neglected  to  give  notice. 


88  Jewell  v.  Van  Stkenbukgh  et  al.  [June, 

Opinion  of  the  Court,  per  Chttrch,  Ch.  J. 

(1  Den.,  219;  11  Wend.,  90;  Wheeler  v.  MUU,  40  Barb., 
644 ;  Van  Hensselaer  v.  Whiibeckj  7  N.  Y.,  517 ;  Clark  v. 
Norton^  3  Lans.,  484 ;  Swift  v.  City  of  PougKkeep^Sy  37  N.  T., 
611 ;  39  id.,  515 ;  40  id.,  107,  158,  381 ;  48  id.,  513 ;  1  Lans., 
478 ;  53  Barb.,  233 ;  57  id.,  380 ;  NaL  Bk.  v.  City  of  Elmira, 
53  N.  Y.,  49.) 

J.  Newton  Fiero  for  the  respondent.  The  decision  of  the 
superintendent  of  public  instruction  was  final  and  conclusive, 
and  is  not  subject  to  question  or  review.  (Laws  1864,  p.  1284, 
§  1 ;  Laws  1847,  chap.  388 ;  Code  Pub.  Inst.,  p.  229,  §  1 ; 
id.,  p.  450  [ed.  1868] ;  Easton  v.  CaUixdar^  11  Wend.,  91 ; 
Esu  parte  BenneU^  3  Den.,  175.)  When  persons  are  to  be 
divested  of  tide  to  property  by  any  statutory  proceeding,  the 
directions  of  the  statute  must  be  strictly  pursued.  (  Whitney 
v.  Thomas,  23  N.  Y.,  286 ;  Sharp  v.  Spier,  4  Hill,  76 ;  Sharp 
v.  Johnson,  id.,  92 ;  Clark  v.  Noti/m,  3  Lans.,  484,  486 ; 
Palmer  v.  Lawrence,  6  id.,  282,  290 ;  WestfaJl  v.  Preston, 
49  N.  Y.,  349,  353.)  The  omission  to  perform  the  duties 
required  by  statute  and  failure  to  post  proper  notices  of  the 
time  of  meeting  by  the  trustees  was  a  fatal  defect,  and  the 
roll  made  by  them  was  void.  ( Van  Rensselaer  v.  Whitbeck,  3 
Seld.,  517,"  521;  Wheeler  v.  MiUs,  40  Barb.,  644;  Clark  x. 
NorUm,  3  Lans.,  484 ;  49  N.  Y.,  243.)  Plaintiff  not  having 
had  an  opportunity  to  appear  before  the  trustees  on  the 
review  day  and  to  be  heard  as  to  the  change  in  his  assess- 
ment, was  not  concluded  by  the  action  of  the  trustees  as 
affecting  his  rights.  {MetcaZfx.  Messenger,  46  Barb.,  325, 
331.)  This  action  is  plaintiff's  proper  remedy  and  his  right 
to  recover  is  complete.  {Hover  v.  Barkhoff,  44  N.  Y.,  128 ; 
LamoreatLx  v.  G^Rourke,  2  Keyes,  499,  502 ;  Newman  v. 
Suprs.  of  Livingston,  45  N.  Y.,  677,  685 ;  Clark  v.  Norton, 
3  Lans.,  484 ;  Wcide  v.  Matheson,  4  id.,  158.)    I 

Church,  Ch.  J.  The  principal  question  involved  in  this 
case  is,  whether  the  omission  to  give  the  notice  required  by 
the  statute  of  the  completion  of  the  assessment  is  a  juris- 
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dietional  defect  rendering  the  tax  invalid  and  the  trustees 
liable  as  trespassers. 

Section  68,  article  7,  title  7  of  chapter  565  of  the  Laws  of 
1864,  provides  that,  "  when  the  valuation  of  taxable  property 
cannot  'be  ascertained  from  the  last  assessment  roll  of  the 
town,  the  trustees  shall  ascertain  the  true  value  of  the  prop- 
erty to  be  taxed,  from  the  best  evidence  in  their  power, 
giving  notice  to  the  persons  interested  and  proceeding  in  the 
same  manner  as  the  town  assessors  are  required  by  law  to 
proceed  in  the  valuation  of  taxable  property."  Assessors  are 
required  to  give  notice  of  the  completion  of  assessment  rolls, 
and  to  specify  a  day  when  they  will  meet  to  review  their 
assessments.  (1  R.  S.,  303,  §  20.)  These  provisions  are 
designed  to  give  the  tax-payers  an  opportunity  to  appear 
and  be  heard  as  to  the  fairness,  propriety  and  legality 
of  tlie  action  of  the  assessors  in  making  the  assessments. 
In  the  case  of  assessments  by  school  trustees  the  notice 
does  not  seem  to  be  necessary,  except  when  property  not 
upon  the  last  assessment  roll  of  the  town  is  assessed, 
or  a  change  is  made  from  such  roll.  The  plaintiff's  assessment 
was  changed,  and  from  the  verdict  of  the  jury  we  must  assume 
that  the  trustees  neglected  to  give  the  requisite  notice. 

The  court  charged  the  jury  that  such  omission  rendered  the 
tax  void.  The  authorities  are  not  entirely  in  harmony,  and 
the  precise  question  has  not  been  definitely  passed  upon  by 
this  court.  In  RandaU  v.  Smith  (1  Den.,  214)  the  defect  of 
notice  with  other  irregularities  were  treated  alike,  and  it  was 
held  that  they  did  not  render  the  trustees  liable  as  trespassers. 
Jewett,  J.,  in  delivering  the  opinion,  comments  upon  Alex- 
ander V.  Hoyt  (7  Wend.,  89),  in  which  it  was  held  that  the 
trustees  were  trespassers,  because  they  copied  the  valuations 
from  an  unfinished  town  roll,  upon  the  ground  that  this  was 
a  ministerial  and  not  a  judicial  act,  and  cites  Easton  v.  Gair 
endar  (11  Wend.,  91)  as  decisive  of  the  question  in  favor  of 
the  trustees.  There  the  irregularity  complained  of  was  in 
omitting  to  insert  certain  persons  who  were  taxable  in  the 
roll  and  in  including  the  fees  of  the  collector  in  the  warrant ; 
SicKELs— Vol.  XIII.        12 
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and  the  court  held  that,  in  determining  who  were  taxable 
inhabitants,  the  trustees  acted  judicially  and  were  not  liable 
for  an  error  in  the  exercise  of  it.  With  great  respect,  I  do 
not  think  the  question  in  that  case  was  analogous  to  this,  as 
will  be  shown  hereafter.  The  general  rule  applicable  to  such 
cases  was  correctly  stated,  that  when  the  officer  has  jurisdic- 
tion and  errs  in  the  exercise  of  it,  his  acts  are  not  void  but 
voidable.  The  only  difficulty  is  in  determining  when  juris- 
diction has  been  acquired.  I  do  not  find  that  JRandaU  v. 
Smith  has  been  regarded  as  authority,  and  it  is  not  referred 
to  ill  the  subsequent  cases.  In  Wheeled*  v.  MUls  (40  Barb., 
644)  it  was  expressly  decided  that  the  omission  to  give  the 
prescribed  notice  by  assessors  invalidated  the  tax  and  rendered 
a  title  to  real  estate  obtained  upon  a  tax  sale  void,  upon  the 
ground  that  notice  was  one  of  the  things  to  be  done  by  the 
assessors  to  obtain  jurisdiction  over  the  subject.  In  Van 
Rensselaer  v.  Wiiheck  (7  N.  Y.,  517),  which  was  trespass 
against  the  collector,  it  was  decided  that  a  substantial  com- 
pliance with  the  terms  of  the  statute,  as  to  making  and 
signing  the  certificate  required  to  be  attached  to  the  assess- 
ment roll,  was  necessary  to  give  the  supervisors  jurisdiction 
to  impose  a  tax  and  issue  a  warrant  for  its  collection. 
Oabdiner,  J.,  in  delivering  the  opinion,  said :  "  Notice  must 
be  given ;  the  tax-payers  have  a  right  to  be  heard  and 
introduce  evidence.  When  this  has  been  done  and  all 
objections  disposed  of,  the  assessors,  or  a  majority  of  them, 
shall  sign  the  roll  and  attach  the  certificate  in  the  form  pre- 
scribed by  section  26.  The  record  is  then  and  not  until 
then  complete."  The  general  rule  laid  down  in  West/all  v. 
Preston  (49  N".  Y.,  349)  is  confirmatory  of  the  doctrine  of 
all  the  cases  since  RandaU  v.  Smith,  viz. :  "  A  substantial 
compliance  with  the  statute  in  the  measures  preliminary  to 
the  taxation  of  persons  and  property,  in  all  matters  which 
are  of  the  substance  of  the  procedure  and  designed  for  the 
protection  of  the  tax-payer  and  the  preservation  of  his  rights, 
is  a  condition  precedent  to  the  legality  and  validity  of  the  tax." 
Without  further  citation  of  cases,  it  is  quite  manifest  that  the 
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weight  of  authority  is,  that  the  omission  to  give  the  notice  is 
a  jurisdictional  defect.  As  an  original  question,  it  seems  to 
me  clear  that  this  must  be  so.  When  persons  are  to  be 
divested  of  their  property  by  statutory  proceedings,  the 
directions  of  the  statute  must  be  substantially  pursued. 
(4  Hill,  76.) 

Trustees  of  school  districts  and  assessors,  in  making  assess- 
ments, must  acquire  jurisdiction  of  the  person  and  subject- 
matter,  or  their  proceedings  are  void.  In  performing  duties 
of  a  judicial  nature  they  are  protected,  but  giving  the  notice 
to  tax-payers  is  a  ministerial  and  not  a  judicial  act.  They 
have  no  discretion  or  judgment  to  exercise.  The  mandate  is 
positive,  and  must  be  obeyed.  Is  it  jurisdictional  in  its 
character  ?  It  seems  to  me  clear  that  it  is.  This  is  the  only 
mode  by  which  persons  interested  have  an  opportunity  jto  be 
heard.  It  is  in  the  nature  of  process  to  bring  them  into 
court,  and  it  must  precede  the  power  of  the  trustees  to  act 
upon  the  subject.  In  the  first  instance,  the  assessors  may 
exercise  their  own  judgment  as  to  who  are  taxable  persons, 
and  the  kind  and  value  of  the  property  to  be  taxed ;  but  this 
is  preliminary  to  the  final  adjudication.  Before  that  can  be 
made,  the  persons  proposed  to  be  taxed  are  to  have  a  hearing, 
and  it  cannot  be  made  until  an  opportunity  for  such  hearing 
is  afforded.  As  well  might  a  justice  of  the  peace  render 
jadgment  against  a  party,  without  the  service  of  process. 

In  the  case  of  school  trustees,  so  far  as  they  make  an  orig- 
inal assessment  or  change  an  assessment,  they  must  give  the 
prescribed  notice,  and  if  they  fail  to  do  it  they  have  no  legal 
right  and  no  jurisdiction  to  make  it.  The  principle  decided 
in  Calendar  v.  Easton  {8upra\  which  was  held  decisive  in 
RandaU  v.  Smithy  was  correct.  The  irregularities  in  that 
case  were  held  to  relate  to  judicial  acts.  They  were  quite 
inferior  to  this  defect,  and  it  is  unnecessary  to  criticise  the 
application  of  the  general  rule  to  the  facts  of  that  case. 
Notice  to  the  persons  whose  assessments  were  changed  was 
necessary  to  confer  jurisdiction.  Without  it  the  assessment 
against  the  plaintiff  was  void ;  and  when  there  is  a  want  of 
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jarisdiction  in  imposing  the  tax,  those  directing  its  collection 
are  liable  as  trespassers.     (53  N.  Y.,  49,  and  cases  cited.) 

It  is  nnnecessarj  to  consider  the  effect  of  the  decision  of 
the  superintendent  of  public  instruction  and  its  binding  force 
in  this  action,  as  that  decision  was  in  accordance  with  the 
views  herein  expressed. 

An  objection  was  taken  to  evidence  of  the  direction  of 
some  of  the  trustees  at  the  sale.  While  the  imposition  of  the 
tax  and  the  issuing  the  warrant  to  collect  it  was  sufficient  to 
charge  them,  it  was  competent  to  show  any  additional  inter- 
ference on  their  part  in  taking  and  selling  the  plaintiff's 
property ;  and  the  objection  that  they  acted  at  the  sale  as 
individuals  and  not  as  trustees  is  untenable.  They  are  sued 
in  their  individual,  and  not  in  their  official  capacity;  and 
their  direction  to  the  collector  to  take  and  sell  the  plaintiff's 
property,  in  the  warrant,  and  personally,  is  what  renders 
them  liable.  The  collector  is  protected  by  his  process,  if 
good  on  its  face,  but  they  cannot  shield  themselves  by  that 
process. 

It  is  objected,  also,  that  the  court  charged  the  jury  that  it 
was  incumbent  upon  the  defendants  to  prove  that  they  did 
give  the  requisite  notice,  and  it  is  claimed  that  the  presump- 
tion of  the  performance  of  official  duty  applies.  A  sufficient 
answer  to  this  is,  that  there  appears  to  be  no  exception  to  this 
part  of  the  charge.  But,  regarding  the  notice  as  a  pre-requi- 
site  to  jurisdiction,  I  am  inclined  to  the  opinion  that  the 
presumption  invoked  does  not  apply.  The  facts  conferring 
jurisdiction  must  be  shown  affirmatively.  In  Wheder  v. 
MiUa  (supra)  Brown,  J.,  said :  "  These  are  not  cases  in  which 
public  officers  are  presumed  to  have  done  their  duty.  It 
must  appear  that  everything  was  done  which  the  statute 
makes  essential  to  the  due  execution  of  the  power  intrusted 
to  them."  To  the  same  effect  is  the  opinion  of  Welles,  J., 
in  46  Barbour,  325,  and  such,  I  think,  is  the  general  rule, 
although  not  necessary  to  be  determined  in  this  case.  It  was 
claimed  upon  the  trial  that  the  plaintiff  did,  in  fact,  appear 
before  the  trustees  and  was  heard  upon  his  assessment.     This 
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was  disputed,  and  the  court  was  substantially  requested  to 
charge,  that  if  the  plaintiff  appeared  it  was  a  waiver  of 
notice.  The  judge,  in  response,  said  that  he  would  submit 
the  question  of  appearance  to  the  jury,  and  charged  that,  '^  if 
the  party  appeal's  and  has  a  full  consideration  I  regard  tliat  as 
a  waiver.  *  *  *  If  Jewell  appeared  before  the  assessors 
and  the  matter  was  considered,  that  is  equal  to  having 
appeared  upon  the  notice,  if  he  was  heard  in  reference  to  the 
increased  value  of  his  property."  The  case  then  states: 
^'Defendant  duly  excepted  to  the  last  expressions.  We  claim 
that  the  appearance  is  of  no  effect  unless  it  was  in  pursuance 
of  a  notice.'' 

The  charge  was  substantially  correct.  If  the  plaintiff 
appeared  and  was  heard  upon  his  increased  valuation,  he  had 
no  reason  to  complain.  The  only  criticism  that  can  be  made 
to  it  is,  that  the  judge  should  have  stated  more  explicitly  that 
if  the  plaintiff  knew  of  the  increased  valuation,  and  appeared, 
and  had  an  opportunity  to  be  heard,  or  was  heard  with  refer- 
ence to  it,  he  was  concluded ;  but  the  attention  of  the  court 
was  not  called  to  this  qualification.  The  general  exception 
(if  made  by  the  defendants),  ^^  to  the  last  expression,"  was 
not  8ufi3ciently  specific  for  that  purpose.  But  it  is  claimed  that 
the  exception  was,  in  fact,  made  by  the  plaintiff,  and  not  by 
the  defendants,  and  this  is  rendered  plausible  by  the  expres- 
sion which  immediately  follows,  and  which  is  evidently  the 
language  of  the  plaintiff  and  not  of  the  defendants.  The 
appellants'  counsel,  in  his  points,  states  that  the  printed  case 
does  not  contain  a  "  perfectly  clear  presentation  of  the  points." 
This  is  quite  manifest  in  this  case,  and  is  true  in  many 
others  which  come  before  this  court  for  review. 

The  practice  of  taking  the  stenographer's  minutes  bodily  for  a 
bill  of  exceptions,  is  not  to  be  commended.  The  case  is  often 
incumbered  with  voluminous,  irrelevant  matter,  and  the  points 
and  exceptions  are  often  vague  and  inaccurate.  It  is  the  duty 
of  the  appellant  to  prepare  the  bill  of  exceptions,  for  which 
compensation  is  allowed  in  the  fee  bill,  and  he  should  see  to 
it  that  the  points  and  exceptions  upon  which   he  relies  are 
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correctly  stated.  Any  ambiguity  in  these  respects  must 
necessarily  result  to  the  injury  of  the  party  alleging  error, 
although  in  this  case,  according  to  the  views  expressed,  it  is 
not  probable  that  the  appellant  has  suffered  any  injury. 

The  judgment  must  be  affirmed. 

All  concur ;  Gbovbb,  J.,  concurring  in  result. 

Judgment  affirmed. 


William  G.  Saitos,  Receiver,  etc.,  Respondent,  v,  Edwabd 
0.  Gra,ve8,  impleaded,  etc.,  Appellant. 

Where  the  by-laws  of  a  mutual  insurance  company,  organized  under  the 
act  of  1849  (chap.  808,  Laws  of  1849),  provided  that  notice  of  assess- 
ments upon  premium  notes  should  be  given  by  publication  in  three 
newspapers  published  in  the  county  where  the  company  was  organized 
and  doing  business,  held,  that  to  maintain  an  action  to  recover  the 
assessment,  it  was  incumbent  upon  the  plaintiff  to  show  that  it  was  so 
published,  or,  at  least,  that  plaintiff  could  not  comply,  for  the  reason 
that  there  was  not  that  number  of  papers  published  in  the  comity; 
proof  of  publication  in  two  papers  is  not  sufficient,  nor  does  it  throw 
upon  defendant  the  burden  of  showing  that  there  is  another. 

Ji  ieenu,  that  the  provision  of  the  act  of  1858  (§  18,  chap.  466,  Laws  of 
1853),  requiring  the  directors  of  such  company  upon  making  such  assess- 
ment to  publish  the  same  in  such  manner  as  they  shall  see  fit,  or  as 
the  by-laws  of  the  company  shall  prescribe,  is  not  merely  directory, 
and  personal  notice  to  a  party  assessed  is  not  equivalent  to,  nor  does  it 
dispense  with  publication. 

Odoper  v.  Shaver  (41  Barb.,  151)  questioned. 

To  make  a  valid  assessment  under  said  act,  binding  upon  the  maker  of  a 
premium  note,  it  must  be  based  upon  an  examination  and  determina- 
tion  of  the  amount  of  losses  and  expense  to  which  the  note  is  liable 
to  contribute,  and  of  the  whole  amount  of  notes  liable  to  assessment 
therefor.  While  a  reasonable  discretion  may  be  exercised  in  determin- 
ing the  facts,  the  facts  must  be  inquired  into  and  determined  by  the 
officers  making  the  assessment. 

A  formal  assessment  to  the  entire  amount  of  a  note  without  any  inquiry 
or  determination  as  to  the  amount  of  losses  and  of  notes  liable  to  be 
assessed  therefor  is  void,  and  the  omission  cannot  be  supplied  by  proof, 
upon  the  trial  of  an  action  upon  the  note,  that  such  an  assessment  would 
have  been  proper. 
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If  policies  have  been  issued  apon  cash  premiums  solely  and  out  of  the 
receipts  therefor  losses  have  been  paid,  they  are  to  be  taken  into  consider- 
ation and  allowance  made  therefor  in  making  an  assessment  upon  pre- 
mium notes. 

(Argued  June  4, 1874;  decided  June  16, 1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiflF,  entered  upon  the  report  of  a 
referee.     (Reported  below,  1  T.  &  C,  13.) 

This  action  was  brought  upon  a  promissory  note  for  $700, 
given  by  the  firm  of  F.  L.  Sheldon  &  Co.,  of  which  firm 
defendants  were  the  members,  upon  effecting  an  insurance 
wth  the  JStna  Insurance  Company  of  TJtica.  The  policy 
was  issued  November  29,  1851,  and  ran  for  one  year. 

The  following  facts  were  substantially  found  by  the  referee : 
That  said  company  was  incorporated  in  1851,  under  the  act 
of  1849.  (Chap.  308,  Laws  of  1849.)  In  January,  1854, 
it  became  insolvent,  and  Edward  Eames  was  appointed 
receiver  of  its  property  and  effects.  On  the  19th  of  March, 
1855,  he  made  an  assessment  upon  said  note  of  $358.96. 
Ifotice  of  said  assessment  by  said  Eames,  specifying  the 
day  of  payment  of  the  sums  assessed,  May  17th,  1855,  was 
published  in  two  newspapers  printed  in  the  county  of  Oneida 
and  in  none  other.  Among  the  by-laws  adopted  by  the  com- 
pany was  the  following : 

"  Section  12.  The  directors  may  make  such  assessment  upon 
the  premium  notes  as  they  may  think  necessary ;  notice  of 
such  assessment  shall  be  given  by  the  secretary,  by  publica- 
tion in  three  newspapers  printed  in  Oneida  county,  three 
weeks  successively,  the  last  publication  of  which  shall  not  be 
less  than  thirty  days  prior  to  the  time  fixed  for  their  pay- 
ment; and  in  such  other  newspapers  as  the  directors  or 
executive  committee  may  deem  necessary  or  expedient.  The 
directors  or  executive  committee  may  also  cause  such  notice 
to  be  published  in  hand-bills,  posted  up  in  such  places  as  they 
may  direct." 
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That  there  was  no  personal  demand  of  the  defendants 
on  either  of  them  for  the  payment  of  the  said  assessment. 

Eames  resigned  his  receivership  May  9th,  1860,  and  plain- 
tiff was  subsequently  appointed  as  such  receiver.  On  the  23d 
day  of  June,  1860,  he  made,  in  form,  an  assessment  by  which 
he  assessed  each  and  all  the  notes  which  had  belonged  to  said 
company,  and  which  had  come  into  his  possession  or  under 
his  control,  including' the  defendants',  to  the  entire  amount 
unpaid  on  each,  for  the  purpose  of  paying  the  claims  against 
said  company. 

The  amount  of  liabilities  and  losses  which  said  company 
had  incurred  or  sustained  during  the  year  ending  on  the  29th 
day  of  November,  a.  d.  1852,  or  during  the  life  of  the  policy 
for  which  said  defendants'  said  note  was  given,  for  which  said 
company  was  responsible,  and  for  the  payment  of  which  said 
plaintiff's  said  assessment  was  in  part  made,  was  $8,8^.30. 
Of  the  notes  so  assessed  $87,319.72  were  for  notes  upon 
which  the  policies  issued  were  in  life  on  the  29th  day  of 
November,  1852. 

Prior  to  the  application  of  defendants  for  the  insurance  for 
which  said  note  was  given,  said  company,  as  authorized  by 
its  charter,  had  divided  applications  for  insurance  into  three 
classes,  according  to  the  degree  of  hazard,  called  the  hazard- 
ous, merchants',  and  farmers'  classes,  respectively. 

The  referee,  at  the  settlement  of  the  case,  made  the  fol- 
lowing, among  other  additional  findings  :  That  said  plain- 
tiff*, as  such  receiver,  did  not,  prior  to  making  his  said  assess- 
ment, ascertain  the  amount  of  losses  by  persons  insured, 
arising  between  November  29th,  1851,  and  November  29th, 
1852.  That  said  plaintiff,  as  such  receiver,  did  not,  prior  to 
making  his  said  assessment,  ascertain  or  make  any  efforts 
to  ascertain  the  amount  of  notes  liable  to  be  assessed  for 
losses  occurring  during  the  year  ending  November  29,  1852. 
That  prior  to  the  making  of  his  said  assessment,  the  plain- 
tiff had  not  examined  or  ascertained  what  particular  notes 
were  liable  to  be  assessed  for  losses  occurring  during  the  life 
of  defendants'  policy.     It  was  not  shown,  by  evidence  upon 
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the  trial,  that  any  of  the  losses  occurring  during  the  life  of 
defendants'  policy  were  in  the  hazardous  class  of  applications, 
risks,  or  policies  in  said  company,  or  taken  or  issued  by  said 
company. 

As  conclusion  of  law,  the  referee  found  that  plaintiff  was 
entitled  to  judgment  for  the  full  amount  of  the  note.  Judg- 
ment was  entered  accordingly. 

W.  Porter  for  the  appellant.  It  was  error  for  the  referee 
to  admit  evidence  as  to  uncollectibility  of  the  notes  assessed 
by  plaintiff,  to  justify  his  assessment  of  defendants'  note  to 
its  full  amount.     (Bcmgs  v.  Orayy  12  N.  Y.,  485  ;  Brown  v. 

WiUia/ms^  28  Me.,  252.)  The  failure  to  publish  the  notice 
of  assessment  as  required  by  the  twelfth  by-law  of  the  com- 
pany was  fatal.     (Bodle  v.  Chen.  M,  //w.  (7<?.,  2  Cow.,  59 ; 

Walker  v.  WhUehead,  16  Wend.,  314;  OlooU  v.  Sv^a., 
id*,  336 ;  Sands  v.  SanderSy  26  N.  T. ;  Sands  v.  ZUienihaU, 
40  id.,  541.)  The  provisions  of  section  13,  chapter  466, 
Laws  of  1853,  as  to  the  publication  of  notice,  were  not 
intended  to  interfere  with  the  by-la>v6  of  the  company,  or 
any  rights  secured  to  the  members  thereby.  {Sands  v.  San- 
dersy  26  N.  Y.,  239  ;  Sands  v.  Zilienthaa,  36  id.,  541 ;  J^or- 
ris  v.  Beyeaj  13  id.,  283;  Sweet  v.  Chase^  2  id.,  73.)  A  . 
statute  will  not  be  constiued  so  as  to  change  materially  the 
common  law  or  a  previous  statute,  by  implication.  (  Williams 
V.  Potter^  2  Barb.,  316;  Bowen  v.  Lease^  5  Hill,  221 ;  Wright 
V.  Briggsy  2  id.,  77;  Beaty  v.  Knowler^  4  Pet.,  152;  Sands 
V.  Shoemaker^  2  Keyes,  271.) 

Henry  B.  Mygatt  for  the  respondent.  Plaintiff's  assess- 
ment is  valid.  {Sands  v.  Sanders^  26  N.  Y.,  245  ;  Sands  v. 
Kimharky  27  id.,  154;  People^s  Mut  Ins.  Co.  v.  Allen^  10 
Gray,  297 ;  Sands  v.  Shoemaker^  2  Keyes,  268 ;  Jones  v.  Scis- 
9on,  6  Gray,  296 ;  Fayette  Mut.  L.  Ins.  Co.  v.  FuUer,  8  Al., 
33 ;  PeopUs  Eg.  Mut.  F.  Ins.  Co.  v.  BaUitt,  7  id.,  237 ; 
Hvhbard  v.  Eames^  39  N.  Y.,  273.)  Interest  is  recoverable 
from  the  time  the  assessment  was  due  and  payable.  {Hyatty 
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JSeor.j  etc.,  v.  Wait,  37  Barb.,  43 ;  Jacksorij  Hecr.y  etc,,  v. 
RoberU,  30  N.  Y.,  304,  306.) 

Gbovke,  J.  When  this  case  was  heard  and  determined  by 
the  Commission  of  Appeals,  no  attempt  was  made  to  sustain 
the  judgment  which  had  been  recovered  by  the  plaintiff  upon 
the  assessment  made  by  Eames,  the  predecessor  of  the  plain- 
tiff in  the  receivership.  It  is  now  insisted  by  the  counsel  for 
the  respondent  that  the  present  judgment  should  be  upheld 
npon  that  ground  irrespective  of  the  validity  of  the  assess- 
ment made  by  the  plaintiff.  An  answer  to  this  position  is, 
that  the  judgment  is  for  the  entire  face  of  the  note,  while  the 
assessment  made  by  Eames  was  for  only  fifty  per  cent  thereof, 
and  there  was  no  proof  that  any  personal  demand  had  been 
made  of  the  makers  for  the  payment  of  this  assessment. 
This  is  a  condition  precedent  to  the  right  to  recover  the 
entire  oote  for  a  neglect  to  pay  an  assessment  for  a  part  thereof. 
The  counsel  for  the  respondent  claims  that  such  demand  was 
proved.  The  counsel  was,  doubtless,  led  into  this  mistake  from 
an  impression  that  the  proof  given  of  a  personal  demand  of  the 
assessment  made  by  the  plaintiff  referred  to  the  asstosment 
made  by  Eames.  This  want  of  a  personal  demand  of  payment 
of  the  latter  assessment  precludes  a  recovery  of  the  entire  not^ 
for  its  non-payment ;  but  as  in  its  absence  a  recovery  in  the 
action  may  be  had  for  the  amount  of  the  assessment  {Sands 
v.  LUientkaU,  46  N.  Y.,  541),  and  as  it  is  in  the  power  of  this 
court  to  reduce  the  judgment  to  such  amount,  it  is  proper  to 
determine  whether  such  notice  of  this  assessment  was  given 
as  was  necessary  to  sustain  an  action  for  its  recovery.  The 
twelfth  by-law  of  the  company  provides  that  notice  of  assess- 
ment shall  be  given  by  the  secretary,  by  publication  in  three 
newspapers  printed  in  Oneida  county,  three  weeks  success- 
ively, the  last  publication  of  which  shall  not  be  less  than 
thirty  days  prior  to  the  time  fixed  for  payment.  The  case 
shows  that  such  notice  was  only  published  in  two  such  news- 
papers. The  counsel  for  the  respondent  insists  that  it  was 
not  shown  that  any  more  than  two  papers  were  at  the  time 
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published  in  that  county,  and  for  this  reason  the  publication 
was  suflScient.  The  answer  to  this  is :  let.  There  was  testi- 
mony given  show'ng  that  three  papers  were  published.  2d. 
If,  in  case  there  was  not,  its  publication  in  a  less  number  would 
be  a  substantial  compliance  with  the  by-law,  the  onus  was  upon 
the  plaintiff  to  show  that  he  could  not  fully  comply,  for  the 
reason  that  the  requisite  number  of  papers  was  not  published 
in  the  county.  In  Sands  v.  Sanders  (26  N.  T.,  239)  this 
court  was  equally  divided  upon  the  question,  whether  a 
recovery  could  be  had  upon  this  assessment  in  the  absence  of 
publication  as  required  by  the  by-law.  I  concur  with  those 
holding  that  it  could  not,  for  the  reasons  given  in  the  opinion 
of  EiiOTr,  J. 

Cooper  V.  Shaver  (41  Barb.,  151)  is  cited  as  showing  that 
the  provision  contained  in  section  13,  chapter  466,  Laws  of 
1853,  is  merely  directory,  and  that  if  the  party  prosecuted 
has  had  personal  notice  of  the  assessment,  it  is  su£Scient. 
This,  if  correct,  has  no  application  to  the  facts  of  this  case, 
for  the  reason  that  it  does  not  appear  that  the  defendant  had 
personal  notice  of  the  assessment  made  by  Eames.  But  I  can 
hardly  think  the  position  sound,  for  each  one  assessed  has  a 
direct  interest  in  having  the  assessment  made  valid  as  to  all 
liable  thereto.  As  an  illustration,  take  the  present  case. 
The  assessment  would,  if  fully  collected,  pay  more  than  enough 
to  satisfy  all  the  losses  and  expenses  chargeable  upon  the  notes 
in  life  from  November  29,  1851,  to  November  29,  1852  (the 
period  the  defendants'  note  was  liable  for),  in  which  event, 
the  parties  paying  would  be  entitled  to  a  refund  for  his  por- 
tion of  the  excess  paid.  Hence  each  has  an  interest  in  having 
the  notice  so  published  as  to  make  the  assessment  collectible 
against  all.  No  attempt  was  made  to  show  any  modification 
of  the  mode  of  publishing  the  hotice,  under  the  provisions  of 
the  act  of  1853,  by  the  directors.  Hence  the  question  whether 
they  could  so  modify  does  not  arise  in  the  case.  My  conclu- 
sion is,  that  no  recovery  can  be  had,  based  upon  the  assessment 
made  by  Eames. 

The  question  whether  the  assessment  made  by  the  plaintiff 
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was  valid  must  be  determined.     It  was  held  by  the^  Commis- 
sion of  Appeals  that  the  assessment  to  the  entire  amount  of 
the  note  was  invalid,  for  the  reason  that  all  the  losses  of  the 
company,  sustained  between  November   29th,  1851,  and  the 
29th  of  November,  1852,  to  which  and  the  incidental  expenses 
the  defendants'  note  was  liable  to  contribute,  amounted  only 
to  about  the  sum  of  $10,000,  while  the  notes  liable  to  assess- 
ment  therefor  amounted  to  between  $80,000  and  $90,000, 
and  that  no  recovery  based  upon  this  assessment  could  be  had. 
Upon  this  ground  the  judgment  was  reversed  and  a  new 
trial  ordered.    Without  determining  whether  this  was  correct 
it  must  be  adopted  as  the  law  of  this  ease,  having  been  deter* 
mined  by  a  co-ordinate  branch  of  the  court  of  last  resort,  and 
a  new  trial  directed  in  accordance  therewith.     The  inquiry 
therefore   is,    whether,   assuming  this  to   be   the   law,   the 
plaintiff  was  entitled  to  recover.     It  will  be  seen  that  the 
question  is,  whether  the  amount  of  losses  was  such  a  propor- 
tion of  the  amount  assessed  for  their  payment  as  to  show  a 
reasonable  exercise  of  discretion  by  the  receiver,  or  whether 
the  latter  was  so  greatly  in  excess  as  to  show  such  an  abuse 
as  to  render  his  action  void.     Various  cases  are  cited  bv  the 
counsel  for  the  respondent  in  this  and  the  Supreme  Court, 
where  it  has  been  held  that  this  assessment  by  the  plaintiff 
was  valid,  but  in  no  one  of  them  were  the  facts  like  those 
in  the  pi'esent  case.     But  little,  if  any,  assistance  can  be 
derived  therefrom  in  determining  the  questions  in  this  case. 
The  referee  in  his  report  finds  that  all  the  facts  stated  in  the 
complaint  are  true,  but  in  settling  the  case  he  found  a  large 
number  of  additional  facts,  and  it  is  well  settled  that  the 
latter   must  control  in   the   decision  of  the   case.     By  the 
seventh  additional  finding  the  referee  finds  that  the  plaintiff 
as  such  receiver,  on  the  23d  day  of  June,  1860,  made  a  formal 
assessment  by  which  he  assessed  each  and  all  the  notes  which 
belonged  to  said  company  and  which  had  come  into  his  pos- 
session and  control  as  such  receiver  to  the  entire  amount 
impaid  on  each,  for  the  purpose  of  paying  the  claims  against  the 
company,  etc.     By  the  forty-fifth  additional  finding  he  finds 
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that  the  plaintiff  as  such  receiver  did  not^  prior  to  making  his 
said  assessment,  ascertain  the  amount  of  losses  by  persons 
insured  between  November  29, 1851,  and  November  29, 1852. 
It  must  be  kept  in  mind  that  this  was  the  only  ]>eriod  during 
which  the  defendants'  note  was  liable  to  assessment  for  the 
payment  of  losses.  By  the  forty-sixth  he  finds  that  the 
plaintiff  did  not,  prior  to  making  his  said  assessment,  ascer- 
tain, or  make  any  efforts  to  ascertain,  the  amount  of  notes 
liable  to  be  assessed  for  losses  occurring  during  the  year  end- 
ing November  29,  1852.  By  the  forty-seventh  he  finds  that, 
prior  to  the  making  of  his  said  assessment,  the  plaintiff  had  not 
examined  or  ascertained  what  particular  notes  were  liable  to 
be  assessed  for  losses  during  the  life  of  defendant's  policy. 
These  findings  show  that  no  legal  assessment  was  ever  made 
by  the  plaintiff  upon  the  note  in  suit.  Before  the  defendant 
could  be  called  on  to  pay,  his  note  must  be  assessed  either  by 
the  directors  or  receiver.  To  make  such  assessment  there 
must  be  an  examination  and  determination  of  the  amount  of 
the  losses  and  expenses  to  which  the  note  is  liable  to  contri- 
bnte,  and  of  the  whole  amount  of  notes  liable  to  assessment 
therefor,  and  the  assessment  must  be  based  upon  such  exam- 
ination and  determination.  In  executing  this  duty,  as  I 
understand  the  rule  adopted  by  the  Commission  of  Appeals, 
a  reasonable  discretion  may  be  exercised  in  determining  the 
facts,  but  the  facts  must  be  inquired  into  and  determined  by 
those  making  the  assessment.  Were  it  otherwise  the  assess- 
ment would  be  a  mere  form,  furnishing  no  safe  guide  whatever 
to  those  required  to  pay.  If  a  formal  assessment  of  the  notes, 
or  any  part  of  them,  may  be  made  to  the  entire  amount, 
without  any  inquiry  or  determination  of  the  amount  of  losses 
for  which  they  are  liable,  or  of  the  amount  of  the  notes  liable 
to  be  assessed  therefor,  it  is  obvious  that  the  makers  are 
deprived  of  all  benefit  designed  to  be  secured  by  this  mode 
of  determining  the  amount  they  are  respectively  liable  to  pay. 
The  omission  of  the  assessment,  as  required  by  the  contract, 
cannot  be  supplied  by  proof  on  the  trial  showing  that  the  mak- 
ing of  the  assessment  would  have  been  proper. 


102  Sands  v.  Graves.  [June, 

^ . 

Opinion  of  the  Court,  per  Gboter,  J. 


In  the  present  case,  npon  trial  some  evidence  was  given 
tending  to  show  that  a  considerable  portion  of  the  notes 
liable  to  be  assessed  for  losses  during  the  time  the  defend- 
ants' note  was  so  liable  were,  in  fact,  not  collectible  for 
the  reason  that  the  makers  were  insolvent.  Much  of  this 
evidence  was  hearsay  and  incompetent.  Some  of  it  con- 
sisted of  the  return  of  executions  upon  judgments  recovered 
upon  the  notes  assessed.  But  the  inquiry  as  to  the  sol- 
vency of  the  makers  should  have  been  made  by  the  plaintiff 
before  making  the  assessment ;  and,  from  the  facts  so  ascer- 
tained, he  should  have  determined  the  amount  that  was  not 
collectible,  and  fixed  the  rate  of  assessment  in  accordance 
therewith.  This  the  findings  show  he  did  not  do.  The 
additional  findings,  from  the  thirty-first  to  the  thirty-ninth 
inclusive,  show  that  but  a  small  percentage  of  the  notes  liable 
for  the  losses  happening  during  the  period  for  which  the  defend- 
ants' note  was  liable,  were  in  fact  uncollectible  at  the  time 
the  plaintiff  made  the  assessment.  But  the  vital  point  is, 
that  no  such  inquiry  was  made  by  the  plaintiff,  or  deter- 
mination of  that  question  by  him,  upon  which  he  based  his 
assessment. 

The  thirtieth  additional  finding  shows  that,  at  the  time 
of  the  assessment,  none  of  the  notes  liable  were  barred 
by  the  statute  of  limitations.  This  disposes  of  that  question 
irrespective  of  the  duty  of  the  plaintiff  to  inquire  into  and 
determine  that  question  before  making  the  assessment.  This, 
it  was  obvious,  was  necessary  to  ascertain  the  whole  amount 
of  notes  liable  to  assessment. 

It  was  further  sought  to  uphold  the  assessment  by 
proof  given  upon  the  trial  that  the  company  paid  during 
the  year  that  defendants'  note  was  liable  some  $75,000 
for  losses.  When  these  losses  accrued  was  not  shown, 
or  how  the  company  obtained  the  funds  with  which  they  were 
paid.  From  some  evidence  in  the  case  showing  that  the 
company  entered  into  contracts  largely  for  insurance  where 
the  entire  premiums  were  paid  in  cash,  without  any  note 
of  the  insured   being  given,  it  is  probable  that  the  funds 
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were  derived  from  this  source.  If  so,  the  defendant  was  enti- 
tled to  a  just  proportion  thereof,  determinable  by  the  term 
of  the  risk,  to  relieve  his  note  from  assessment.  If  the 
defendants'  note  was  at  all  liable  to  assessment  for  any  part 
of  such  funds,  this  should  have  been  inquired  into  and  deter- 
mined by  the  plaintiff  in  making  the  assessment. 

The  judgment  appealed  from  must  be  reversed ;  and  as  it 
is  possible,  notwithstanding  the  testimony  upon  the  trial  and 
the  findings  of  the  referee,  that  the  plaintiff  may  be  able  to 
prove  uj^on  another  trial  that  a  valid  assessment  was  made  by 
the  plaintiff  a  new  trial  must  be  ordered,  costs  to  abide 
event. 

All  concur. 

Judgment  reversed. 


Russell  Stubgis  et  al.,  as  The  Board  of  Commissioners  -of 
Pilots,  Kespondents,  v.  Paul  N.  Spofford  et  al.,  Execu- 
tors, etc.,  Appellants. 

The  right  to  costs  is  substantial,  and  when  claimed  by  a  party  under  a 
positiye  statutory  provision  does  not  involve  any  question  of  discretion. 
An  order,  therefore,  denying  costs  in  such  case  is  appealable  to  this  court. 
(Code,  §  11,  sub.  4.) 

The  discretion  given  by  section  806  of  the  Code,  to  an  appellate  court,  as 
to  costs  of  appeal,  where  judgment  is  affirmed  in  part  and  reversed  in 
part,  only  applies  to  and  afifects  the  costs  in  the  appellate  court  which 
thus  modifies  the  judgment. 

In  an  action  for  the  recovery  of  money,  defendant  served  an  offer  of  judg- 
ment under  section  385  of  the  Code,  which  was  not  accepted.  Plaintiff 
obtained  judgment  for  a  larger  amount ;  this  was  affirmed  at  General 
Term;  upon  appeal  to  this  court  the  judgment  was  reversed  in  part 
without  costs  to  either  party  here.  The  judgment  as  modified  was 
less  favorable  than  the  offer.  Held^  that  defendants  were  entitled  to 
coBts  subsequent  to  the  offer,  including  costs  of  General  Term,  and  that 
an  Older  denying  General  Term  costs  was  reviewable  here. 

(Argued  June  9, 1874;  decided  June  16, 1874.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  an  order 
of  Special  Term  directing  a  retaxation  of  defendants'  costs. 

This  action  was  brought  to  recover  penalties  for  violations 
of  the  pilotage  law.  Defendants  before  answering  made  an 
oflFer  of  judgment,  under  section  385  of  the  Code,  of  $100 
and  interest,  with  costs.  The  offer  was  refused.  Plaintiffis 
recovered  at  Circuit  forty-six  penalties,  i.  «.,  $4,600.  The 
judgment  was  affirmed  at  General  Term.  Defendants 
appealed  to  the  Court  of  Appeals  where  the  judgment  was 
reversed,  except  as  to  one  penalty  ($100),  without  costs  to 
either  party  in  said  court.  Defendants'  costs  subsequent  to 
the  offer  of  judgment,  including  General  Terra  costs,  were 
taxed  and  allowed  by  the  clerk.  On  motion  of  plaintiffs 
the  Special  Term  ordered  a  readjustment  and  that  the  costs 
of  General  Term  be  stricken  out. 

Homer  A.  Ifdson  for  the  appellants.  Defendants  are 
entitled  to  judgment  for  their  costs.  (Code,  §  385 ;  HiU  v. 
Northrop^  9  How.,  525.)  The  question  of  costs  did  not  rest 
in  the  discretion  of  the  court.  {Gray  v.  Hannah^  3  Abb.  Pr. 
psr.  S.],  183 ;  Ayrea  v.  West  R,  R,  Go,,  49  N.  Y.,  660.) 

Wm,  Alien  Butler  for  the  respondents.  As  the  appeal 
involves  only  a  question  of  costs,  it  cannot  be  reviewed  by 
this  court  on  an  appeal  from  an  order  of  the  General  Term. 
{Rathbofie  v.  McGonneU,  21  N.  Y.,  466.)  The  question  of 
costs  was  in  the  discretion  of  the  court.  (Code,  §  306, 
sub.  2.) 

Grover,  J.  The  counsel  for  the  appellants  insists  that  the 
order  is  not  appealable  to  this  court,  and  that  the  question 
involved  therein  and  determined  thereby  can  only  bo  reviewed 
here  upon  appeal  from  the  judgment.  I  think  it  comes 
directly  within  the  fourth  subdivision  of  section  11  of  the 
Code.  The  right  to  costs  is  substantial,  and  when  claimed 
by  a  party,  as  in  the  present  case,  by  the  positive  provision  of 
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the  statute,  does  not  involve  any  question  of  discretion.  Tlie 
action  was  for  the  recovery  of  money  only,  and  the  judgment 
finally  recovered  by  the  respondents  was  less  favorable  than 
that  offered  by  the  appellants,  pursuant  to  section  385  of  the 
Code,  which  was  not  accepted  by  the  respondents.  This 
exonerated  the  appellants  from  liability  to  pay  costs  arising 
after  the  time  limited  for  the  acceptance  of  the  oflFer,  and 
gave  them  the  right  to  recover  costs  subsequently  accruing. 
Had  not  this  right  been  affected  by  another  provision  of  the 
Code,  the  appellants  would  have  an  absolute  right  to  recover 
all  their  subsequent  costs.  Section  306,  among  other  things, 
provides  that  the  costs  of  an  appeal  shall  be  in  the  discretion 
of  the  court:  Ist.  When  a  new  trial  shall  be  ordered.  2d. 
When  a  judgment  shall  be  affirmed  in  part  and  reversed  in 
part.  It  is  clear  that  the  discretion  by  this  section  is  given 
to  the  appellate  court  only,  and  not  conferre#upon  any  other. 
The  judgment  in  this  case  was  aflSrmed  in  part  and  reversed 
in  part  by  this  court,  and  in  the  exercise  of  its  discretion 
conferred  by  this  section  it  ordered  that  neither  party  should 
recover  costs  against  the  other  in  this  court.  This  limited 
the  right  of  the  appellants  to  all  subsequent  costs  given  by 
section  385,  and  they  do  not  claim  to  recover  of  the  respond- 
ents the  costs  of  the  appeal  to  this  court.  Their  right  to  these 
is  not  involved  in  the  case.  But  this  is  the  only  limitation 
of  the  right  given  by  section  385.  The  General  Term  of  the 
Supreme  Court  affirmed  the  judgment.  It,  therefore,  had 
no  discretion  as  to  the  costs  of  the  appeal  to  that  court  under 
section  306,  and  it  did  not  attempt  to  exercise  any.  It  fol- 
lows that  the  appellants  are  entitled  to  costs  of  that  appeal 
under  section  385. 

The  order  of  the  Special  and  General  Terms  of  the 
Supreme  Court  must  be  reversed,  and  an  order  entered 
directing  judgment  for  the  appellants  for  their  costs  sub- 
sequent to  the  failure  of  the  respondents  to  accept  the 
offer,  including  the  cost  of  the  appeal  to  the  General  Term, 
to  be  adjusted  with  cost  of  the  motion,  and  of  the  appeals 
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from  the  order  from  the  Special  to  the  Greneral  Term,  and 
from  the  latter  to  this  coart. 

All  concur. 

Ordered  accordingly. 
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Andrew  J.  Ceofut  et  al.  (Matthew  T.  Bbennan,  Sheriff, 
etc..  Appellant),  v.  John  Brandt,  Respondent. 

The  poundage  and  fees  allowed  by  statute  to  a  sheriff  upon  an  execution 
are  in  full  compensation  for  his  services  and  expenses  in  executing 
the  writ.  He  is  not  entitled  to  charge  for  keeping  and  watching  the 
property  levied  on,  for  boxing  and  removing  the  same,  for  storage,  for 
cataloguing  or  other  preparations  for  sale,  or  for  auctioneer's  fees ;  nor 
can  he  charge  for  premiums  paid  for  insurances  or  for  expenses  by 
reason  of  an  adverse  claim  to  the  property. 

The  relation  of  a  sftriff  to  an  execution  debtor  is  not  analogous  to  that 
of  a  servant  to  his  master. 

As  to  whether,  when  expenses  are  incurred  by  the  sheriff  at  the  request 
of  and  upon  the  promise  to  repay  of  one  of  the  parties  and  for  his 
benefit  or  convenience,  he  can  recover  the  same  of  such  party,  guars. 

?niether  in  case  he  levy  upon  beasts  he  can  charge  his  expenditures  for 
food,  shelter  and  care  for  them,  qtuere. 

The  authorities  as  to  the  fees  chargeable  by  a  sheriff,  and  as  to  charges 
by  officers  for  the  performance  of  duties  imposed  upon  them  as  such, 
collated. 

QaUagher  v.  Egan  (2  8andf .,  744),  Benedict  v.  Warriner  (14  How.,  568)  and 
DovUeday  v.  Suprs.  of  Broome  (2  Cow.,  633)  distinguished;  Bright  v. 
Supre,  of  Chenango  (18  J.  R,  243),  People  ex  rd,  MUon  v.  8upr9.  of 
Albany  (12  Wend.,  257)  questioned  and  distinguished. 

Where  a  transcript  of  a  judgment  of  the  Marine  Oourt  of  the  city  of  Ne'>^ 
York  is  filed  in  the  county  clerk's  office  and  an  execution  thereon  issued 
to  the  sheriff,  it  is  to  be  deemed  a  judgment  of  the  Court  of  Common 
Pleas  and  is  to  be  enforced  in  the  same  manner  (Code,  §  68);  and  the 
sheriff  is  not  entitled  to  charge  poundage  as  allowed  upon  executions 
from  the  Marine  Court,  but  is  restricted  to  his  statutory  allowances. 

(Submitted  June  9, 1874;  decided  June  19,  1874.) 


Appeal  by  Matthew  T.  Brennan,  sheriff  of  the  city  and 
county  of  New  York,  from  an  order  of  the  General  Term 
of  the  New  York   Common  Pleas,  affirming  an   order  of 
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Special  Term  taxing  sheriff's  fees  and  disbarsements  upon 
execution. 

This  action  was  commenced  in  the  Marine  Court  of  the 
city  of  New  York.  Plaintiffs  recovered  a  judgment,  a  tran- 
script of  which  was  filed  in  the  office  of  the  county  clerk, 
judgment  there  docketed  and  an  execution  thereon  issued  to 
said  sheriff,  who,  by  virtue  thereof,  levied  upon  certain  goods 
of  defendant.  The  amount  directed  to  be  collected  was 
$989.31,  with  interest.  Defendant  paid  tlie  judgment  and 
applied  to  have  the  sheriff's  bill  taxed.  The  sheriff  presented 
his  account  and  claimed  to  be  allowed  the  following  charges : 

Poundage  on  execution,  $989.31 $25  98 

Levy  and  return  fee 2  69 

Expenses  keeping   and   watching   property   where 

levied  on 150  00 

Labor,  boxing  property,  etc 20  00 

Amounts  paid  for  cartage  August  seventh 25  00 

Amounts  paid  for  cartage  August  eighth 52  50 

Amounts  paid  for  cartage  August  ninth 33  00 

Storage  and  insurance  ....    45  00 

For  services,  preparing  goods  for  sale,  cataloguing, 
and  on  sale  and  refunding  deposits  on  service 

bankruptcy  injunction .65  00 

Total $419  17 

The  court  allowed  the  following : 

Poundage  on  $989.31  and  interest  to  August  six- 
teenth, $9.91=$997.21 ;  on  $250,  at  2J  per  cent . .  $6  25 

On  $747.21,  at  IJ  per  cent 9  35 

Advertising  sale  of  goods 2  00 

Fee  after  advertising  and  before  sale 1  00 

Receiving  and  entering  execution 50 

Travel,  one  mile 06 

Ketum 13 


Total $19  29 
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Brovm,  Hall  <&  Yanderpoel  for  the  appellant.  The  sheriff, 
in  addition  to  poundage,  is  by  law  entitled  to  the  actual 
expenses  necessarily  incurred  by  him  in  the  collection  of 
the  execution.  {GalUigher  v.  Egan^  2  Sandf ,  744;  Benedict 
V.  Warriner^  14  How.  Pr.,  568 ;  Bright  v.  Supra,  of  Cker 
nangoy  18  J.  E.,  243 ;  People  ex  rd.  Hilton  v.  Suprs,  of 
Albany,  12  Wend.,  257 ;  Smith  v.  Birdsall,  9  J.  R.,  238 ; 
3  E.  S.  [5th  ed.],  930,  932;  Dickerson  v.  Cook,  1  Duer, 
679.) 

C.  Bairibridge  Smith  for  the  respondent.  Defendant  hav- 
ing paid  the  judgment  the  sheriff  had  no  lien  upon  the  goods 
he  levied  upon  for  any  fees.  {Croft  v.  MerriU,  14  N.  Y., 
456  ;  Jackaati  v.  Andei*son,  4  Wend.,  474 ;  Shennan  v.  Boyce^ 
15  J.  E.,  443.)  At  common  law  a  sheriff  had  no  right  to 
take  fees  for  performing  any  acts  of  official  duty.  {Dew  v. 
Parson,  1  Chitty,  29 ;  S.  C,  18  E.  C.  L.,  87 ;  Sherley  v. 
Packer,  1  EoUs.,  313;  Bacon's  Abr.,  Fees,  A.;  Cora.  Dig., 
Fees,  1 )  The. sheriff  could  only  receive  such  fees  as  are  pre- 
scribed by  statute.  (2  E.  S.,  630,  §§  5,  6,  7 ;  2  id.  [Edin. 
ed.],  663,  §  38 ;  id.,  669,  §  5 ;  Laws  of  1850,  chap.  225  ;  Laws 
1847,  chap.  455,  §  17;  Downing  v.  Marshall,  37  N.  Y., 
380.)  The  sheriff  has  no  authority  to  charge  for  keeper's 
fees  in  watching  tlie  propert}'.  {Lynch  v.  Meyer,  3  Daly, 
256 ;  Lord  v.  Richmond,  38  How.  Pr.,  173 ;  Dooley  v.  Root^ 
13  Gray,  303;  Krxim  v.  King,  12  Cal.,  417;  Mathews  v. 
Ramsay,  2  Dis.  [Ohio],  334 ;  Searle  v.  Blaise,  14  C.  B.  [N". 
S.],  856 ;  RalliweU  v.  Heywood,  10  Weekly  E.,  780 ;  Bilke 
V.  Ha/vehck,  3  Camp.,  394 ;  Buckle  v.  Bem^s,  5  D.  &  R., 
498 ;  3  B.  &  C,  688.)  The  sheriff  cannot  be  allowed  for 
expenses  paid  for  labor  or  cartage.  {Mathews  v.  Ramsay ^ 
2  Dis.  [Ohio],  334;  Phillips  v.  CanUrlury,  11  M.  &  W., 
608 ;  Davies  v.  Edmonds,  12  id.,  30.)  He  will  not  be  allowed 
for  storage  and  insurance.  {Browning  v.  Hanford,  5  Hill, 
588.)  Nor  for  services  in  preparing  goods  for  sale.  {Searle 
v.  Blmse,  14  C.  B.  [N".  S.],  856;  Philips  v.  Ganterbufy,  11 
M.  &  W.,  618.)     He  cannot  charge  for  any  services  or  dis- 
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bursement  not  provided  for  by  the  Revised  Statutes.  {Hatch 
V.  Mann,  15  Wend.,  49 ;  Benedict  v.  Warrinery  14  How.  Pr.^ 
568 ;  Davies  v.  Edmonds,  12  M.  &  W.,  30 ;  BuBsier  v.  Pray^ 
7  S.  &  R.,  447 ;  Crofut  v.  Brandt,  46  How.  Pr.,  481.) 

FoLGER,  J.  Though  this  case  has  been  elaborately  con- 
sidered in  the  three  opinions  delivered  in  the  courts  below, 
it  is  important  enough  to  merit  discussion  here. 

The  appellant  claims  that  his  needful  expenses  in  executing 
the  process  of  the  court,  as  its  ministerial  officer,  should  be 
reimbursed  to  him ;  that  it  is  a  principle  as  old  as  the  relation 
of  master  and  servant.  There  is  not  a  close  analogy  betweeu 
the  relation  of  a  sheriff  to  the  public,  and  still  less  between 
that  of  a  sheriff  to  an  execution  debtor,  and  that  of  a  servant 
to  his  master.  A  master  selects  his  own  servant,  and  sets 
him  about  his  work  for  his  benefit,  at  wages  stipulated  for 
between  them.  The  public  must  take  the  officer  whom  the 
law  has  appointed  for  it,  whether  or  not  satisfied  with  him, 
or  with  the  amount  of  compensation  the  law  has  given  to 
him.  The  execution  debtor  is  subject  unto  him,  and  is  pro- 
ceeded against  in  invitum.  And  on  broader  ground,  too, 
the  analogy  is  not  found.  Lord  Ellenborough,  C.  J.,  says 
{Graham  v.  OriU,  2  M.  &  S.,  294),  that  the  right  of  a  sheriff 
is  positivi  juris,  not  in  the  nature  of  a  claim  for  work  and 
labor,  and  that  many  onerous  duties  are  cast  upon  a  sheriff,  for 
which  the  law  has  not  provided  distinctly  any  remuneration. 
Indeed,  at  common  law,  the  sheriff  was  bound  to  perform 
his  duty  gratuitously ;  and  if  he  was  entitled  to  charge  any- 
thing^ at  all,  he  must  show  his  title  under  some  act  of  parlia- 
ment {Dew,  Esqr.,  v.  Parsons,  1  Chitty,  295 ;  18  E.  C.  L., 
87.)  And  so  Corny ns  says  (his  Digest,  Viscount,  F.  1), 
that  where  the  law  imposes  a  duty  upon  an  officer,  he  cannot 
claim  a  remuneration  for  fulfilling  it,  unless  the  law  has 
expressly  conferred  such  right.  In  Rex  v.  JethereU  (Parker, 
177),  though  a  sheriff  was  allowed  his  poundage  on  an  "  extent 
in  aid "  in  favor  of  a  receiver-general,  his  costs  and  charges 
were  denied  him.    It  is  laid  down  in  Lane  v.  SeweU  (1  Chitty, 
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175),  that  where  the  service  falls  within  the  general  duty  of 
the  sheriff,  it  is  not  necessary  that  he  should  have  any  remun- 
eration. So  in  Slater  v.  Hames  (7  M.  &  W.,  413),  the  sheriff 
was  allowed  his  poundage,  and  such  fees  as  were  pre- 
scribed by  the  table  of  fees  framed  under  certain  statutes, 
and  although  he  was  put  to  extra  trouble  and  expense  he  was 
refused  more. 

To  come  to  the  particular  items  of  the  sheriff's  bill  of 
costs  and  charges  in  this  case.  It  is  held  that  he  cannot 
demand  the  expense  of  keeping  a  man  in  possession.  Thus 
where  the  sheriff  had  received  a  ca.  sa,  against  a  defendant, 
and  on  going  to  his  house  to  execute  it  found  him  in  bed, 
being  bed-ridden  then  for  three  years,  and  not  to  be  removed 
therefrom  without  danger  to  his  life,  so  that  the  sheriff  must 
needs  keep  a  man  ever  at  the  house.  The  sheriff  could  not 
legally  discharge  himself,  by  a  return  that  he  had  relinquished 
the  custody  of  the  defendant  because  he  could  not  be  removed 
without  danger  to  his  life.  {Baker  v.  Davenport^  8  D.  <fe  R., 
606.)  And  yet  the  expense  of  keeping  the  man  in  custody 
was  going  near  in  amount  to  the  sum  of  the  execution. 
This  was  an  extreme  case.  But  the  court  refused  to  the  sher- 
iff more  than  to  enlarge  the  time  for  a  return  of  the  writ. 
(See,  also,  Bilkey  Esqr.^  v.  HaveVock^  3  Camp.  N.  P.  C,  374.) 
It  was  also  held  extortion  in  the  sheriff  to  charge  the  costs 
of  a  second  man  in  possession  {HaUiweU  v.  Heywood^  10  W. 
R.,  780,  Exch.) ;  which  phrase  of  a  '^  second  man  in  posses- 
sion,"  is  explained  by  Slater  v.  Hanxee  (supra),  OaskeU 
V.  Sefton  (12  M.  &  W.,  810),  and  SearU  v.  Blaise  (14  0.  B. 
[N.  S.],  856),  from  which  it  appears  that,  by  statute,  certain 
of  the  judges  may  prescribe  a  table  of  fees,  and  that  so 
doing,  they  did  allow  a  charge  for  one  man  in  possession. 
But  the  right  to  this  was  held  to  be  so  entirely  dependent 
thereupon,  that  in  Slater  v.  Hames,  though  by  the  violent 
conduct  of  the  defendant  (as  was  claimed),  it  was  needful 
to  employ  in  extra  number  of  men  for  several  nights 
to  keep  safely  the  goods,  yet  no  charge  was  allowed  therefor, 
save  that  of  one  man.   (See,  also,  Davies  v.  Edmonds,  12  M.  & 
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W.,  31.)  Nor  can  the  sheriff  charge  for  tlie  expense  of  labor 
io  taking  the  property  levied  upon  {Slater  v.  HameSy  supra) ; 
nor,  upon  the  same  reason,  for  cartage  of  goods ;  so  the  sher- 
iff may  not  charge  for  the  services  of  an  auctioneer  {Sex  v. 
Crackenthorpj  2  Anstruther,  412  ;  Slater  v.  Hames^  suprd) ; 
nor  for  preparation  of  a  catalogue,  nor  other  preparation  for 
sale  {Phillips  v.  Canterburj/y  11  M.  &  W.,  619;  HaUiwell  v. 
Eeywpodj  sitpra  /  see,  also,  Searle  v.  Blaise  (14  C.  B.  [N.  S.], 
856) ;  nor  for  expenses  by  reason  of  an  adverse  claim  to  the 
goods  {Dames  v.  Edmondsy  12  M.  <fe  W.,  81 ;  see,  also,  Searle  v. 
JSlaisSy  sv^a)\  nor  for  an  assistant  {Cooper  v.  HMy  6  C.  B. 
[N.  S.],  703).  Whether  he  may  charge  for  the  expenses  of 
insurance  is  doubted  in  White  y^ Madison  (26  N.  Y.,  117-127) ; 
as  it  would  seem  to  be  the  better  opinion,  that  if  he  used 
ordinary  diligence  in  taking  care  of  the  goods  after  coming 
into  the  possession  of  them,  he  would  not  be  liable  for  losses 
by  fire  or  other  accident.  {Brouming  v.  Hanfordy  5  Hill,  588  ; 
but  see  5  Denio,  586 ;  Jermer  v.  Joliffey  6  J.  B.,  9,  and 
9  id.,  381.)  But  the  extent  of  his  liability  for  such 
losses  need  not  be  passed  upon  here.  He  is  nb  more, 
and  just  as  mudi,  liable  for  loss  by  fire  as  for  loss  by 
other  accident.  And  if  he  may  not  charge  for  the  expense 
of  keepers,  he  may  not  charge  for  indemnity  against  loss  by 
fire.  And  the  same  reason  applies  to  the  charge  for  storage. 
It  is  the  duty  of  the  sheriff,  on  receiving  the  writ,  to  proceed 
to  levy  it  upon  the  goods  of  the  defendant.  When  the  goods 
are  taken,  it  is  his  duty  to  preserve  them  from  loss  from 
wrong-doers,  or  from  the  elements,  or  from  accident.  The 
extent  of  diligence  he  must  use  therein,  as  we  have  said 
above,  is  not  passed  upon  here.  But  whatever  degree  he  is 
required  to  use,  and  whatever  expense  he  is  put  to  therein, 
comes  under  the  same  principle,  that  he  must  look  to  his 
poundage  and  statutory  fees  for  his  full  compensation. 
Says  Parks,  B.,  in  Slater  v.  Hames  {supra) :  "  What  is 
the  sheriff  to  do  for  his  poundage  ?  He  is  not  to  receive 
it  for  doing  nothing.  He  is  sufficiently  paid  by  it  for 
ordinary  incidental  expenses,  and  he  must  take  the  risk  of 
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that."  Nor  is  the  burden  upon  the  sheriff  s6  great  as  is 
claimed.  His  responsibility  is  measured  by  the  amount  of 
property  in  his  hands  by  virtue  of  his  levy.  The  amount  of 
goods  imder  his  levy  is  ordinarily  measui*ed  by  the  sum 
indorsed  upon  his  writ ;  so  that  his  poundage  keeps  pace  (not 
equal  pace  perhaps),  with  the  increase  of  liability.  He  is  not 
required,  ordinarily,  to  keep  the  property  in  his  hands  but  a 
few  days,  so  that  the  expenses  for  storage,  insurance  and  cus- 
tody are  not  of  long  duration,  and  are  commensurate  with 
the  value  of  the  effects  which  he  has  seized.  And,  in  the 
long  run,  the  result  in  the  contemplation  of  law  is,  that  the 
fees  which  the  law  prescribes,  are  adequate  compensation-  for 
the  risk  and  expense  incurred.  And  there  is  nothing  known 
to  us  which  indicates  that  the  result  is  different  in  fact ;  and 
if  it  were  not  so,  the  policy  of  the  law  is,  that  its  executive 
officers  should  go  among  the  people  to  lay  hands  upon  their 
property,  under  every  needful  restriction  against  the  tempta- 
tion to  eat  out  their  substance,  by  the  increase  in  magnitude 
or  diversity,  of  the  charges  and  expenses  of  official  service. 

Most  of  the  cases  above  cited  are  from  English  books ;  but 
the  current  of  decision  in  this  State  is  not  in  other  course. 
(See  Hatch  v.  Mann^  15  Wend.,  44  [Ct.  of  Errore]  ;  Lynch 
V.  Meyer^  3  Daly,  256 ;  see,  also,  Downing  v.  MarshaU^  37 
N.  Y.,  380-388 ;  Benedict  v.  Wa'nn.ner,  14  How.  Pr.,  568 ; 
MaUory  v.  Sups,  of  Cortland^  2  Cow.,  531.) 

There  are  certain  cases  upon  which  the  appellant  relies 
as  holding  otherwise.  In  GaUagher  v.  Egan  (2  Sandf., 
724)  the  court  allowed  a  fee,  paid  to  the  sheriff*  for  serving 
notice  of  object  of  action,  while  expressly  stating  that  the 
law  provided  no  specific  fee  for  this  service.  And  so  did  the 
court  in  Benedict  v.  Warrvner  {supra).  But  it  was  allowed 
to  the  plaintiff,  as  a  disbursement  for  a  necessary  and  legal 
service.  It  was  not  allowed  as  a  sheriff's  fee  perse.  And  as 
it  was  allowable  to  the  plaintiff  as  a  payment  for  a  service 
performed,  it  mattered  not  to  whom  he  had  paid  it ;  whether 
to  an  unofficial  servant,  or  to  a  servant,  who,  though  he  was 
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an  officer,  did  not  perform  the  service  as  an  o£Scer,  but  as  a 
private  person. 

There  are  also  cases,  where  a  service  has  been  performed 
for  the  pnblic,  by  oflBcers,  for  v^hich  no  fee  has  been  distinctly 
prescribed,  and  yet  compensation  lias  been  allowed  therefor 
bj  the  courts.  Such  are  Bright  v.  Sups,  of  Chenango  (18  J. 
R,  243),  and  The  People  ex  rel.  Hilton  v.  Sups,  of  Albany 
(12  Wend.,  257).  'The  first  was  the  case  of  a  county  clerk, 
who  had  advanced  his  money  to  procure  books  for  the  county 
clerk's  office,  in  which  to  record  deeds,  etc.,  and  to  enter  the 
common  rules  of  the  Court  of  Common  Pleas.  It  was  held 
that  ho  was  entitled  to  be  repaid.  It  was .  put  upon  the 
ground,  that  the  books  became  the  permanent  property  of  th^ 
county,  and  were  transmitted  to  his  successor  for  the  benefit 
of  the  county.  In  that  view,  he  was  as  well  entitled  to  be 
repaid,  a^  though  he  had  made  needful  repairs  to  the  public 
building  occupied  by  him  as  a  public  office.  On  the  same 
ground,  an  allowance  was  made  in  Dovhleday  v.  Sups,  of 
Broofne  (2  Cow.,  533).  He  was  also  allowed  for  sending 
certain  notices  to  judges  and  justices,  a  service  required  of 
him  by  law,  for  which  no  fee  was  prescribed.  That,  also,  is 
put  upon  the  gi'ound  of  a  benefit  to  the  county.  I  am 
obliged  to  confess  that  this  allowance  is  not  so  clear,  and  that 
in  my  judgment  the  conclusion  is  not  in  harmonj'  with  the 
decisions  I  have  cited  to  sustain  my  views ;  and  it  is  to  be 
observed  that  Sutherland,  J.  (2  Cowen,  supra\  intimated  a 
doubt  as  to  its  soundness.  The  other  case  was  that  of  a  judge 
of  the  County  Court,  who  attended,  in  pursuance  of  law, 
upon  the  drawing  of  jurors  by  the  county  clerk.  No  specific 
fee  was  allowed  therefor.  The  court  held  that  he  was  enti- 
tled to  compensation.  It  seems  to  have  been  put  upon  the 
ground,  that  the  services  had  no  connection  with  his  judicial 
duties  as  judge,  for  it  is  said  his  place  could  have  been  sup- 
plied by  two  justices  of  the  peace.  If  this  be  the  ground,  it 
has  no  applicability  to  the  matter  in  hand.  For  the  sheriff 
here,  can  rest  his  claim  upon  no  ground  other  than  that  the 
services  and  charges  for  which  he  claims,  were  in  the  direct 
Sic&ELs — Vol.  XIII.         15 
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performance  of  his  duty,  and  necessary  to  the  proper  perform- 
ance thereof.  I  do  not  find  that  the  case  has  ever  been  cited 
or  relied  upon,  in  any  other  decision.  In  Wathen  v.  Sandys 
(2  Camp.  N.  P.  C,  640)  a  distinction  is  intimated  between 
services,  for  which  there  is  no  compensation  prescribed, 
rendered  for  the  public  and  those  for  private  persons. 

Smith  V.  BirdsaU  (9  J.  E.,  328)  declares  that  where  the 
law  is  silent  as  to  particular  services,  the  court,  if  they  allow 
anything^  must  allow  what  is  reasonable.  The  opinion  is^r 
curiam^  is  very  short,  and  neither  enters  into  the  points  raised 
by  counsel  (if  any  were  made,  for  the  names  of  counsel  are 
not  given),  nor  does  it  state  clearly  the  question  raised  by  the 
defendant.  It  is  not  easy  to  get  at  just  what  was  the  ques- 
tion presented  to  the  court.  It  is  said  that  a  verdict  was 
taken  for  the  plaintiff,  who  was  a  sheriff,  for  the  sum  of  his 
charges  for  arresting  an  ex-sheriff,  on  attachment,  for  con- 
tempt of  court  in  not  returning  an  execution.  The  verdict 
was  subject  to  the  opinion  of  the  court,  upon  the  legality  of 
the  charges  demanded  by  the  plaintiff.  The  principal  of 
them  was  the  mileage,  at  nineteen  cents  per  mile,  and  the 
expenses  of  going  to  and  returning  from  Albany,  twelve  days, 
thirty  miles  per  day,  at  fifty  cents.  Now,  if  the  opinion  of 
the  court  was  to  be  had  upon  the  legality  of  the  sheriff  mak- 
ing any  charge  at  all,  then  the  decision  bears  upon  the  ques- 
tion in  hand.  If  it  was  only  upon  the  legality  of  the  amount 
of  the  items,  or  of  the  amount  of  each,  or  of  any  item,  and 
the  right  of  the  plaintiff  to  some  compensation,  and  the  lia- 
bility of  the  defendant  to  pay  the  same  were  conceded,  then 
it  does  not  touch  the  question  in  hand.  There  is  some  rea- 
son to  infer,  from  the  report  of  the  case,  that  it  was  the  lat- 
ter. The  court  say  that  the  charges  are  reasonable  and  just, 
and  no  more  than  an  indemnity.  Not  that  they  are  legal  in 
the  sense  that  the  plaintiff  had  the  right  to  charge.  It  then 
says  that  the  defendant  appears  to  have  been  in  contempt, 
and  liable  to  the  costs  and  expenses  o/  the  attachment.  It 
then  states  that  the  habeas  corpus  act  allows  twelve  and  a 
half  cents  per  mile  for  bringing  up  a  person,  and  the  charges 
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also  for  taking  him  back  if  remanded  ;  seeming  to  compare 
that  mileage  and  those  charges  with  the  items  in  the  plain- 
tiflPs  bill.  And  then  it  concludes:  "When  the  law  is  silent 
as  to  charges  for  particular  services,  the  court,  if  they  allow 
anything]^  must  allow  what  is  reasonable."  And  judgment  is 
given  for  the  plaintiff.  The  report  is  extremely  meagre.  If 
the  case  does  not  bear  this  interpretation,  it  must  be  consid- 
ered as  anomalous.  I  do  not  find  it  cited  in  any  subsequent 
case,  save  in  Clajpp  v.  Van  Eppa  (3  Wend.,  430),  which  case 
does  not  throw  much  light  upon  it.  In  view  of  the  repeated 
and  definite  decisions  in  England,  and  those  in  our  State,  it 
cannot  be  relied  upon  as  an  intentional  declaration  of  a  dif- 
ferent rule  from  that  established  by  them.  It  is  worthy  of 
note  that,  in  Crocker  on  Sheriffs  (2d  ed.,  p.  360,  §  824 ; 
p.  478,  §1144),  it  is  cited  as  an  authority  for  a  principle 
stated  thus :  "  If  no  fee  is  prescribed  by  law  for  the  particu- 
lar service,  and  they  (sheriffs,  etc.)  are  not  required  to  dis- 
charge  the  duty  without  compenaaMon^  then  they  are  entitled 
to  recover  a  reasonable  compensation  therefor."  I  am  not 
aware,  however,  that  the  sheriff  was  not  required  to  discharge 
the  duty  without  reference  to  compensation. 

I  have  not  overlooked  the  citations  made  by  the  appellant 
from  the  Revised  Statutes.  (2  R.  8.,  650,  §  2 ;  id.,  662,  §  1 ; 
id.,  622 ;  id.,  663,  §  6.)  I  do  not  perceive  that  they  affect 
the  question. 

It  is  suggested  by  the  appellant,  that  if  a  sheriff 
should  seize  beasts,  he  would  be  obliged  to  provide  them 
with  food,  and  shelter  and  care,  and  that  he  ought  not 
to  pay  the  expense  thereof.  There  is  a  dictum  in  Sly  v. 
Finch  (Cro.  Jac.,  614),  that  if  he  take  cattle,  and  return  that 
he  has  taken,  and  afterward  the  cattle  die  for  want  of  meat, 
he  is  answerable  for  the  value  returned.  And  in  OaaTceU  v. 
Sefton  (14  M.  &  W.,  802)  it  seems  to  be  conceded  that  under 
the  English  statute  law,  as  it  then  was,  the  expense  would 
be  allowed  him  of  keeping  the  cattle.  But  that  question 
is  not  now  here,  and  we  intimate  no  opinion  upon  it. 

The  appellant  claims  that  the  sheriff's  poundage  should  have 
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been  estimated  according  to  the  fees  allowed  by  law  upon 
executions  from  the  Marine  Court.  The  judgment  was 
obtained  in  the  Marine  Court ;  a  transcript  of  it  was  filed  in 
the  county  clerk's  office.  Then,  the  judgment  is  to  bo 
deemed  a  judgment  of  the  Court  of  Common  Pleas,  and  is 
to  be  enforced  in  the  same  manner.  {Ginochio  v.  Figari^  4 
E.  D.  Smith,  227.)  That  is,  by  an  execution  out  of  that  court 
to  the  sheriff*  of  the  county.  The  sheriff  is  restricted  to  the 
fees  given  to  his  office  by  statute. 

The  court  does  hot  pass  upon  the  question  whether,  if  by 
the  request  and  upon  the  promise  to  repay,  of  either  of  the 
parties  to  the  execution,  and  icK  his  benefit  or  convenience, 
the  sheriff  shall  incur  expenses,  he  may  not  recover  them  of 
that  party.  (As  to  which  see  Capp  v.  Johnson^  7  J.  B.  Moore, 
518;  6  id.,  838.)  This  case  does  not,  directly,  present  that 
question.  The  affiant,  Thorpe,  comes  short,  in  his  affidavit,  of 
fixing  upon  the  defendant  or  his  attorney,  or  any  one  shown 
to  have  authority  to  speak  for  either  of  them,  such  a  request. 
It  may  be  that  the  sheriff  may  be  able  to  make  proof  of 
request  and  promise  to  him. 

The  order  appealed  from  must  be  affirmed  with  costs,  but 
without  prejudice  to  another  presentment  of  the  sheriff's  bill 
for  taxation  on  further  affidavits,  if  he  shall  be  so  advised. 

All  concur,  except  Andrews,  J.,  not  voting. 

Ordered  accordingly. 


The  Town  of  Guilford,  Eespondent,  v,  William  Coolbt, 

Appellant. 

The  provision  of  the  act  of  1866  (§  1,  chap.  534,  Laws  of  1866),  amending 
tlie  Revised  Statutes  (g  5, 1  R  S. ,  849),  ia  reference  to  the  accounting 
of  Hiipcrvisors,  by  authorizing  an  action  to  be  brouglit  in  the  name  of 
the  town  ngainst  a  supervisor  who  has  neglected  to  account,  has  ren- 
dered a  false  account,  or  has  converted  moneys  coming  to  his  hands  by 
virtue  of  his  office,  extends  to  cases  which  arose  before  as  well  as  to 
those  occurring  subsequent  to  the  passiige  of  the  act. 

The  remedy  thus  given  is  not  restricted  to  ca^es  where  the  delinquent  is 
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an  incumbent  of  the  office  at  the  time  of  the  commencement  of  the 
action,  bat  authorizes  proceedings  against  the  present  or  any  former 
superrisor  of  a  town,  either  by  mandamus,  to  compel  him  to  account,  or 
by  action  to  recover  any  money  in  his  hands  unaccounted  for. 

In  an  action  against  a  supervisor  under  said  provision,  a  claim  for  servi- 
ces which  he  has  presented  to  the  board  of  audit  provided  by  the 
Revised  Statutes  (1  R.  S.,  849,  §  4),  but  which  has  not  been  passed  upon 
by  it,  is  not  a  proper  counter-claim.  It  is  made  the  duty  of  the  board 
to  consider  and  determine  such  claims,  and  the  only  remedy  of  the 
supervisor  is  to  enforce  the  performance  of  this  duty. 

By  resolution  passed  by  the  town  of  G. ,  a  war  committee  was  appointed 
for  the  purpose  of  procuring  men  to  fill  its  quota  under  a  call  of  the 
United  States  government  for  soldiers,  of  which  committee  the  super- 
visor of  the  town,  was,  by  virtue  of  his  office,  made  a  member.  In 
the  performance  of  this  duty  the  supervisor  received  and  disbursed  large 
amounts  of  money  raised  upon  the  bonds  of  the  town,  ffeld^  that  in 
so  doing  he  acted  as  supervisor,  not  merely  as  a  member  of  the  com- 
mittee and  was  accountable  to  the  town  in  the  former  capacity,  and 
tiiat  an  action  was  properly  brought  against  him  in  the  name  of  the 
town  to  recover  a  balance  alleged  to  be  in  his  hands  not  duly  accounted 
for. 

(Submitted  June  8, 1874;  decided  June  19, 1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of 
^  referee. 

This  action  was  brought  against  defendant  as  former  super- 
visor of  the  town  of  Guilford,  Chenango  county,  to  recover 
-a  balance  of  war  funds  raised  on  the  credit  of  the  town  alleged 
to  be  in  his  hand. 

Defendant  was  supervisor  of  said  town  from  February, 
1863  to  February,  1865.  Various  resolutions  were  passed  by 
the  town  from  December  29,  1863,  to  January  3,  1865,  for 
the  purpose  of  raising  money  and  men  to  fill  the  quota  of 
the  town  under  the  various  calls  of  the  president.  A  war 
committee  was  appointed,  of  which  defendant  was,  by  virtue 
of  his  office,  made  a  member.  He  was  also,  by  some  of 
the  resolntions,  individually  authorized  to  execute  and  issue 
town  bonds  to  raise  money  and  to  procure  men.  Under  the 
Authority  of  these  resolutions  large  amounts  of  money  were 
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raised,  most  of  which  went  into  defendant's  hands  and  were 
disbursed  by  him.  He  presented  an  account  to  the  board 
of  audit  at  their  February  meeting,  1865;  upon  settlement,  a 
balance  was  found  due  him  of  $200.69,  for  which  amount 
town  bonds  were  executed  and  delivered  to  him.  He  subse- 
quently brought  suit  upon  the  bond,  but  it  was  held  by  the 
Court  of  Appeals  that  the  bond  was  issued  without  authority 
and  was  void.  (See  4:7  N.  Y.,  673.)  It  was  claimed, 
on  the  part  of  plaintiff  in  this  action,  among  other  things, 
that  defendant  received  divers  sums  of  money  which  he 
omitted  to  credit  to  the  town  in  his  account.  Defendant  set 
up  as  counter-claims  divers  accounts  against  the  town  for 
service  and  expenses ;  these  were  presented  by  him  to  the 
town  board  of  audit,  but  were  not  passed  upon  by  them. 

The  referee  found  that  defendant  had  received  two  sums 
of  money,  one  before  the  settlement,  which  he  omitted  from 
his  account,  and  one  after  the  settlement,  which  he  had  not 
accounted  for;  for  the  amount  of  these  sums  and  interest,  less 
some  expenses  incurred  by  and  allowed  to  defendant,  he 
directed  judgment.  The  matters  set  up  as  counter-claims 
the  referee  refused  to  allow,  upon  the  ground  that  they 
should  be  passed  upon  first,  either  allowed  or  disallowed,  by 
the  board. 

Further  facts  appear  in  the  opinion. 

Isaac  S.  Newton  for  the  appellant.  It  is  not  fatal  to  an 
established  claim  that  it  has  not  been  presented,  or  that  the 
board  of  auditors  has  rejected  it.  (40  How.,  53 ;  58  Barb., 
139;  Peojile  ex  rel,  Johnson  v.  Suprs.^  etc.,  9  Abb.  [N.  S.], 
408.)  A  failure  of  the  board  to  audit  and  allow  any  sum  for 
services  rendered  and  disbursements  which  were  conceded, 
was  not  a  judicial  act.  {People  ex  rel.  Hall  v.  Supra.  New 
TarTc,  32  N.  Y.,  473 ;  People  ex  rel,  Sherman  v.  Supra.  St. 
Lavyr^ce,  30  How.,  173 ;  People  ex  rel,,  etc,,  v.  Martin,  58 
Barb.,  286;  20  id.,  194;  56  id.,  452;  53  id.,  564;  18  J.  R., 
242.)  As  a  settlement  had  been  made,  this  action  cannot  be 
sustained  on  the  pleadings  so  far  as  all  accounts  previous  to 
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said  settlement  are  concerned.  ( Weed  v.  SmaU^  7  Paige, 
575;  Wilde  v.  JmkznSj  4  id.,  497;  Dawson  v.  Dawsoii^ 
West,  171;  Sumner  v.  Thorpe^  2  Atk.,  1;  Chambers  v. 
Goldvnrij  9  Ves.,  266 ;  Leaycraft  v.  Demjpeey^  15  Wend., 
85 ;  Baker  v.  Biddle^  Bald.,  418 ;  MiUer  v.  Woomack^  Free. 
Ch.  [Miss.],  486 ;  Skipwith  v.  Cunnifig/umhy  8  Leigh,  272 ; 
Bullock  V.  ^^rf,  Hoflf.,  298 ;  2  Edw.  Ch.,  295 ;  Phillips  v. 
Belden,  id.,  23;  Story's  Eq.  Plead.,  497.)  A  bill  to  open  a 
settled  account  must  state  specific  errors.  {Johnson  v.  Cur- 
teisy  3  Bro.  C.  C,  266;  Taylor  v.  ffaylin,  2  id.,  310;  1  Cox, 
435.)  Plaintiff  must  show  that  he  has  been  imposed  upon 
before  the  court  will  permit  him  to  unravel  an  account  to 
which  he  has  before  submitted.  {Leaycraft  v.  Deinpsey^  15 
Wend.,  85.)  To  make  an  account  stated  it  is  sufficient  that 
the  account  has  been  examined  and  assented  to  as  correct  by 
both  parties.  {Lochwood  v.  Thome^  1  Kern.,  170 ;  PhiUips 
V.  Belden^  2  Edw.  Ch.,  1 ;  CliappedeUdne  v.  Dechenau^  4 
Cranch,  306.) 

E,  H.  Prindle  for  the  respondent.  The  town  was  author- 
ized to  bring  this  action  in  its  name.  (Laws  1866,  chap.  534.) 
The  pleadings  in  the  action  were  properly  framed  to  obtain 
the  relief  granted.  {Hutchinson  v.  Market  Bh  of  Troy^  48 
Barb.,  321 ;  1  Wait's  L.  and  Pr.,  706,  707 ;  PhiUips  v.  Gor- 
ham,  17  N.  Y.,  270 ;  Byxlie  v.  Wood,  24  id.,  607.) 

Groybs,  J.  Whether  this  action  can  be  maintained  in  the 
name  of  the  town  against  the  defendant  must  be  determined 
by  the  construction  of  section  5,  chapter  11,  title  4,  part  1, 
article  1,  of  the  Revised  Statutes,  as  amended  by  chapter  534 
of  the  Laws  of  1866,  page  1146.  That  section,  as  so  amended, 
provides  that  if  any  supervisor  shall  neglect  to  account,  or 
shall  render  a  false  account,  or  shall  convert  to  his  own  use 
any  money  or  securities  which  may  come  to  his  hands  by  vir- 
tne  of  his  office,  proceedings  may  be  commenced  against  him 
in  the  name  of  the  town  of  which  he  is  supervisor,  in  the 
Supreme  Court,  by  action  or  otherwise,  by  the  justices  of 
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the  peace  of  the  town  and  town  clerk  of  8aid  town,  to  compel 
him  to  render  such  account,  or  to  recover  any  money  or 
property  of  the  town  wliich  he  has  not  duly  accounted  for. 
The  counsel  for  the  appellant  insists  that  the  defendant 
received  the  money  sought  to  be  recovered  in  the  action  as  a 
member  of  a  war  committee  and  not  as  supervisor,  and  that 
for  this  reason  the  case  does  not  come  within  the  above 
statute.  It  is  true  that  by  resolutions  passed  by  the  town  a 
war  committee  was  appointed,  for  the  purpose  of  procuring 
men  to  fill  the  quota  required  of  the  town,  under  various  calls 
of  the  United  States  government,  for  soldiers  to  suppress  the 
rebellion,  of  which  the  supervisor  was  made,  ex  officio^  a 
member.  That  in  the  performance  of  this  duty  he  was  very 
active  —  received  and  disbursed  nearly  all  the  money  raised 
and  applied  to  this  purpose.  In  the  receipt  and  disbursement 
of  this  money,  I. think  the  defendant  acted  as  supervisor,  and 
not  merely  as  a  member  of  the  war  committee,  and  that  he 
should  be  held  accountable  to  the  town  in  the  former  capacity. 
This  brings  the  case  within  the  statute,  if  embraced  within  it. 
The  statute  was  passed  in  1866,  and  the  neglect  of  the  defend- 
ant to  account  for  the  money  in  question  occurred  in  1865. 
But  the  statute  is  remedial  —  designed  to  provide  redress  for 
defalcations  of  public  officers  —  and  therefore  extends  to  cases 
occurring  before  as  well  as  subsequent  to  its  passage.  The 
phrase  that  proceedings,  etc.,  may  be  commenced  against  him 
in  the  name  of  the  town  of  which  he  is  supervisor,  does  not 
restrict  the  remedy  to  an  incumbent  of  the  office  at  the  time 
of  the  commencement  of  the  proceedings,  but  merely  desig- 
nates the  town,  the  justices  and  town  clerk  of  which  are  to 
institute  the  proceedings.  Were  this  otherwise,  the  amend- 
ment would  amount  to  but  little.  The  statute  requires  the 
town  auditors  to  meet  on  the  Tuesday  preceding  the  annual 
town  meeting.  At  this  time,  and  before  this  board,  the 
accounting  of  the  supervisor  is  to  be  had.  A  successor  is  to 
be  elected  on  the  succeeding  Tuesday.  This  would  give  the 
justices  and  town  clerk  but  one  week  to  commence  the  pro- 
ceedings, unless  the  defaulting  supervisor  should  be  re-elected, 
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a  case  which,  in  country  towns,  would  rarely  happen,  when 
he  had  failed  to  show  what  had  been  done  with  the  money 
he  had  received  ofBcially.  Such  a  construction  would  render 
the  amendment  substantially  nugatory,  and  is  not  required  by 
the  language.  I  think  that  the  intention  of  the  amendment 
was  to  authorize  tJie  justices  and  town  clerks  to  institute  pro- 
ceedings, in  the  name  of  the  town,  against  its  present  or  any 
former  snpervisor  who  should  not  have  accounted  as  required 
by  law,  either  by  mandamus  to  compel  him  to  account,  or  by 
action  to  recover  any  money  in  his  hands  unaccounted  for. 
This  does  not  conflict  with  27ie  Town  of  Lewis  v.  Marshall^ 
lately  decided  by  this  court.  In  this  case  it  was  held  that 
section  92,  volume  2,  Statutes  at  Large,  authorized  the 
supervisor  of  a  town  to  sue,  in  his  name  of  office,  upon 
any  liability  to  the  town,  and  hence  a  suit  could  not  be 
brought  thereon  in  the  name  of  a  town,,  under  section  2, 
volume  1,  of  the  Bevised  Statutes,  357,  for  the  reason  that 
this  section  only  authorizes  suits  in  the  name  of  the  town 
when  no  authority  has  been  given  to  any  officers  of  the  town 
to  sue  in  their  name  of  office  for  the  same  cause.  Section 
5  {9upra)^  as  amended  by  the  act  of  1866,  contains  no  such 
limitation.  Another  reason  for  the  construction  of  section  5, 
as  above,  will  be  found  in  the  fact  that  it  authorizes  proceed- 
ings in  the  Supreme  Court  against  defaulting  supervisors 
other  than  by  action.  Although  the  accounting  before  the 
auditors  was  not  completed  by  the  entries  in  the  books  as  the 
statute  requires,  the  referee  adopted  the  accounting  as  correct, 
and  charged  the  defendant  only  with  the  money  which  he 
found  he  had  received,  which  he  omitted  to  charge  himself 
with  in  the  account  rendered. 

The  counsel  for  the  appellant  insists  that  the  referee 
erred  in  rejecting  certain  counter-claims  made  by  the 
defendant  against  the  plaintiff  for  services  rendered,  etc., 
which  had  not  been  allowed  in  the  accounting.  It  appeared 
that  the  defendant  had,  before  the  commencement  of  the 
action,  presented  these  claims  to  the  board  of  audit,  and 
it  had  not  passed  upon  them.  The  statute  required  him 
SicKBLft— Vol.  XIII.  16 
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80  to  present  them,  and  made  it  the  duty  of  the  board  to  con- 
sider and  determine  them.  T  think  the  referee  correctly  held 
in  respect  to  these,  that  the  only  remedy  of  the  defendant 
was  to  enforce  the  performance  of  this  duty  by  the  board. 
The  referee  was  liberal  in  his  allowance  to  the  defendant  of 
money  counter-claimed  by  him.  It  is  true  that  the  complaint 
does  not  aver  that  the  defendant  had  neglected  to  account  for 
the  money  sought  to  be  recovered ;  but  it  was  proved  that  he 
had  upon  the  trial.  The  complaint  might  have  been  amended, 
if  necessary,  upon  the  trial.  The  questions  involved  were 
fully  heard  and  all  the  proof  relating  thereto  given.  I  think 
that  the  defendant's  objection  to  the  sufficiency  of  the  com- 
plaint was  properly  overruled.  The  auditors  found,  upon  the 
accounting,  that  there  was  due  to  the  defendant  from  the  town 
the  sum  of  $200.69.  They  further  found  that  this  amount 
was  then  paid  to  the  defendant  in  the  bonds  of  the  town.  It 
was  held  by  this  court  in  Cooley  v.  Town  of  Guilford  (47 
N.  Y.,  673)  that  there  was  no  authority  for  issuing  bonds  by 
the  town  at  the  time  those  in  question  were  delivered  to  the 
defendant,  and  that  no  recovery  against  the  town  could  be 
had  thereon.  They  were,  therefore,  void,  and  could  not  oper- 
ate as  payment.  The  judgment  must,  therefore,  be  reversed, 
and  a  new  trial  ordered,  costs  to  abide  event,  unless  the  plain- 
tiff, within  twenty  days  after  notice  of  the  order  stipulates 
to  deduct  from  the  amount  of  the  judgment  $200.69,  with 
interest  from  February,  17, 1865 ;  and,  in  case  it  so  stipulates, 
the  judgment  for  the  residue  must  be  affirmed  without  costs 
to  either  party  in  this  court. 

All  concur. 

Judgment  accordingly. 
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Jacob  B.  TALUiAN,  Sespondent,  v,   Chables  E.  Bbeslbs^ 

Appellant. 

A  party  seeking  by  motion  to  obtain  further  findings  from  a  referee,  should 
clearly  specify  the  point  upon  which  he  desires  the  referee  to  pass,  and 
should  show  that  a  finding  thereon,  if  in  his  favor,  would  necessarily 
affect  the  judgment,  and  that  there  was  evidence  upon  which  the  referee 
might  justly  have  so  found. 

If  the  point,  and  the  evidence,  which  it  is  claimed  would  support  a  finding 
thereon  in  favor  of  the  moving  party.  Is  thus  presented,  and  the  motion 
is  denied,  the  denial  must  be  based  upon  the  opinion  of  the  court  that 
there  was  no  evidence  to  sustain  such  a  finding,  or  that,  if  made,  it 
would  not  have  varied  the  result  In  either  case  a  question  of  law  is 
presented,  reviewable  in  this  court. 

(Submitted  April  28,  1874;  decided  June  19, 1874.) 

This  was  a  motion  for  a  reargument. 

The  action  was  brought  upon  an  alleged  promise  by  defend- 
ant to  pay  $2|000  toward  the  altering  and  repairing  of  cer- 
tain premises  owned  by  him,  when  said  work  was  completed. 

The  answer  was  a  general  denial  and  a  counter-claim,  in 
substance,  that  the  premises  were  demised  by  written  lease  to 
one  Sullivan,  who  covenanted  to  pay  the  yearly  rent  of  $1,500 
therefor,  and  to  pay  assessments ;  and  that  Sullivan  sold  and 
assigned  said  lease  to  plaintiff  as  collateral  security  for  the 
payment  of  $3,700,  subject  to  the  rents,  covenants,  etc.,  of 
said  lease;  that  plaintiff,  as  assignee,  entered  into  possession, 
but  has  not  paid  the  rent  or  assessments.  It  also  alleged  that 
the  alterations  and  improvements  were  never  completed. 
Plaintiff  replied,  denying  the  counter-claim. 

The  action  was  tried  by  a  referee,  who  found  simply  the 
agreement  as  set  forth  in  the  complaint,  and  directed  judg- 
ment for  the  amount  claimed.  His  report  contained  no  find- 
ings as  to  the  matters  set  up  as  a  counter-claim. 

Defendant  thereupon  made  a  motion,  at  Special  Term, 
among  other  things,  that  the  report  be  sent  back  to  the  referee, 
with  instructions  to  find  upon  all  the  issues,  which  motion 
was  denied. 
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to  treat  it -as  a  legal  error.  This  finding  rendere  the  state  of 
the  account  between  Sullivan  and  the  defendant  immaterial. 

There  was  no  evidence  which  would  have  warranted  the 
referee  in  finding  that  the  plaintiff  took  possession  of  the 
demised  premises  under  the  assignment  of  the  lease  to  him 
by  Sullivan,  so  as  to  make  himself  personally  liable  to  the 
defendant  for  the  rent.  It  is  quite  clear  that  the  plaintiff 
held  this  assignment  only  as  security  for  the  indebtedness  of 
Sullivan  to  him,  and  that  whatever  rents  the  plaintiff  received 
were  received  through  Sullivan  or  his  agent.  The  counter- 
claim, therefore,  was  not  sustained  by  proof,  and  it  was  not 
necessary  to  make  any  findings  respecting  it. 

The  completion  of  the  work  was  positively  testified  to  by 
the  plaintiff*,  and  no  specific  findings  in  respect  thereto  were 
asked  by  the  defendant.  It  is  substantially  embraced  in  the 
findings  of  the  referee,  and  it  is  expressly  admitted  on  the 
record,  that  the  work  was  completed  in  accordance  with  the  con- 
tract between  the  plaintiff  and  Sullivan,  though  not  in  accord- 
ance witli  the  plans  which  had  been  exhibited  to  the  defend- 
ant by  Sullivan.  It  does  not  appear,  however,  that  the 
defendant's  promise  was  conditioned  upon  the  adoption  of 
those  plans. 

No  specific  requests  to  find  facts  were  made  to  the  referee. 
After  he  had  made  his  report,  which  contained  findings  upon 
the  facts  alleged  in  the  complaint  and  denied  by  the  answer, 
the  defendant  made  two  motions  for  further  findings  of  fact 
and  law,  but  stated  in  his  notices  of  motion  no  particular 
points  as  to  w^hich  he  desired  findings,  further  than  to  call  in 
one  notice  of  motion  for  findings  upon  all  the  issues  in  the 
action,  and  in  another  for  such  findings  of  fact  and  law  as 
related  to  the  points  or  claims  made  upon  the  trial,  on  bcha)f 
of  the  defendant.  Such  demands  are  entirely  too  general  to 
raise  any  question.  The  party  seeking  further  findings 
should  clearly  specify  the  point  upon  which  he  desires  the 
referee  to  pass.  He  should  show  that  a  finding  on  such  point 
is  material  to  the  deterrfiination  of  the  case ;  that  if  found 
in  his  favor  such  finding  would  necessarily  affect  the  judg- 
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meDt,  and  that  there  is  evidence  upon  which  the  referee,  if  he 
bad  deemed  the  point  material,  might  justly  have  found  the 
fact  in  his  favor.  If,  under  such  circumstances,  the  court 
below  refuses  to  require  the  referee  to  pass  upon  the  specified 
question  of  fact,  the  case  falls  within  the  principle  laid  down 
in  Van  Slyke  v.  Hyatt  (46  N.  Y.,  259).  The  refusal  to  order 
a  further  finding  must  necessarily  be  based  upon  the  opinion 
of  the  court,  either  that  the  case  contains  no  evidence  which 
would  have  sustained  a  finding  in  favor  of  the  applicant,  or 
that  if  made  in  his  favor  it  would  not  have  varied  the  result. 
In  either  case  a  question  of  law  is  presented  which  we  can 
review.  But  in  the  present  case  no  such  question  is  distinctly 
presented. 

The  motion  for  a  reargument  must  be  denied,  with  ten 
dollars  costs. 

All  concur. 

Motion  denied.  ^ 


H09    814 


68 
114 

196 
108 

58 

126 

147 

Si 

)2 

Fbanois  E.  Cabboll,  Respondent,  v,  Thb  Staten  Island 

Railboad  Company,  Appellant. 

The  duty  imposed  by  law  upon  the  carrier  of  passengers  to  carry  them 
safely,  as  far  as  haman  skill  and  foresight  can  go,  exists  independently  of 
contract.  For  a  negligent  injury  to  a  passenger  an  action  lies  against 
the  carrier,  although  there  be  no  contract,  and  the  service  he  is  render- 
ing is  gratuitous;  and  whether  the  action  is  brought  upon  contract  or 
for  failure  to  perform  the  duty,  the  liability  is  the  same. 

One  violating  the  statute  prohibiting  travel  upon  Sunday  (1  R.  S.,  028,  § 
70),  is  not  without  the  protection  of  the  law.  The  carrier  owes  to  him 
the  same  duty  as  if  he  were  lawfully  traveling,  and  is  responsible  for  a 
failure  to  perform  it,  the  same  in  the  one  case  as  in  the  other. 

It  seemSy  that  a  carrier  has  a  right  to  contract  for  the  carriage  of  passengers 
on  Sunday,  and  is  not  required,  before  receiving  them,  to  ascertain  the 
purposes  for  which  they  are  traveling,  and  having  entered  into  such  a 
contract,  without  knowledge  that  the  purpose  of  the  other  party  is  un- 
lawful, he  cannot  escape  from  liability  for  a  negligent  performance  of  the 
contract  on  that  ground.  He  caunot  take  the  benefit  of  the  contract  and 
be  exempted  from  its  responsibilities. 

While  a  carrier  of  passengers  is  not  an  insurer  of  their  safety,  and  does 
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not  undertake  that  the  vessel  or  vehicle,  or  the  machinery  he  employs, 
is  absolutely  free  from  defects,  he  is  held  to  the  exercise  of  the  utmost 
skill  and  care  in  the  construction  and  management  of  both. 
When  carrying  by  the  agency  of  steam,  and  idjury  is  occasioned  to  passen- 
gers thereby,  he  cannot  escape  liability,  unless  it  appears  that  the  acci- 
dent happened  from  causes  beyond  his  control,  and  to  which  neither  his 
own  negligence  nor  that  of  his  employes,  nor  the  negligence  of  the  man- 
ufacturer of  the  machinery  in  any  way  contributed. 

The  act  of  Congress  of  1871  (16  U.  S.  Stat  at  Large,  440),  for  the  better  pro- 
tection of  the  lives  of  passengers  on  board  of  vessels  propelled  by  steam, 
prohibits,  by  implication,  the  use  of  a  greater  pressure  of  steam  than  that 
allowed  by  the  inspector's  certificate;  and  under  the  provision  of  sectidn 
43  of  said  act,  making  the  master  and  owner  of  the  vessel  liable  if  any 
damage  is  sustained  by  a  passenger  in  consequence  of  any  neglect  or 
failure  to  comply  with  the  provisions  of  the  act,  in  case  a  greater  pres- 
sure is  used  and  an  explosion  occurs,  which  would  not  have  happened  if 
the  pressure  had  been  kept  within  the  prescribed  limits,  the  carrier  is 
liable  for  the  resulting  injury. 

The  liability  of  the  owner  under  said  section  is  not  confined  to  cases 
where  he  is  chargeable  with  personal  default  or  neglect  to  comply 
with  the  act,  but  extends  also  to  cases  where  the  injury  is  caused 
solely  by  the  neglect  of  the  master  or  persons  employed  upon  the  vessel. 

The  giving  of  this  remedy  was  incident  to  the  general  power  of  Con- 
gress over  the  subject,  and  the  provision  is  valid. 

The  act  of  1851  (9  U.  S.  Stat,  at  Large,  635),  limiting  the  liabiUty 
of  ship-owners  does  not  affect  the  liability  imposed  by  said  section. 

The  inspectors  are  not  authorized  by  the  act  of  1871  to  adjust  the  safety- 
valves  so  as  to  admit  of  a  greater  pressure  upon  a  boiler  than  the  certifi- 
cate allows  to  be  used,  and  the  fact  that  they  have  so  done  is  not  a 
defence  to  an  action  for  an  iiguiy  occasioned  thereby. 

An  action  to  enforce  the  liability  imposed  by  said  section  is  properly 
brought  in  the  Supreme  Court  of  the  State. 

(Argued  February  25,  1874;  decided  September  22,  1874.) 

Appeal  from  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff,  occasioned  by  the  explosion  of  the 
boiler  upon  defendant's  steam  ferry-boat,  the  Westfield. 

On  Sunday,  July  30,  1871,  plaintiff  went  on  board  said 
ferry-boat,  which  plied  between  the  city  of  New  York  and 
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Staten  Island.  It  was  then  lying  at  its  dock  in  New  York, 
with  steam  np  ready  to  start,  but  while  still  lying  there  its 
boiler  exploded  and  plaintiflE  was  injured.  Plaintiff's  fare 
was  paid. 

The  referee  found,  among  other  things,  that  the  imme- 
diate causes  of  such  explosion  were  a  pressure  of  steam 
of  not  less  than  twenty-seven  pounds  to  the  square  inch, 
and  a  weakness  of  the  boiler  caused  by  a  longitudinal  crack 
or  cracks,  which  extended  nearly  through  from  the  inside  to 
the  outside  of  the  iron  plate  or  shell.  That,  in  June 
previous  to  the  said  accident  said  boiler  had  been  tested 
under  the  laws  of  Congress,  enacted  in  that  behalf,  w^itli 
a  hydrostatic  pressure  of  thirty-four  pounds  to  the  inch, 
and  that  a  certificate  was  thereupon  given  by  the  govern- 
ment inspectors,  allowing  the  use  of  twenty-five  pounds 
of  steam-pressure  to  the  inch.  That  the  said  boiler  being 
about  nine  years  old,  required  on  that  account  greater  caution 
and  care  in  the  management  of  steam,  and  that  the  defend- 
ants, by  their  engineer,  did  not  exercise  the  care  they  were 
bound  to  exercise,  in  allowing  a  pressure  in  excess  of  the 
amount  justified  by  the  previous  test  and  certificate. 

That  the  plaintiff  had  taken  passage  on  the  said  boat  for 
Staten  Island,  which  was  six  miles  distant,  and  was  on  the 
boat  at  the  time  of  the  said  explosion,  for  no  definite  purpose 
except  innocent  recreation  and  the  enjoyment  of  the  sea  air. 
And,  as  inferable  from  said  facts,  that  defendant  did  not 
exercise  all  the  care  possible  in  providing  for  the  safety  of 
passengers.  That,  at  the  time  of  the  injury,  the  defendant 
sustained  to  the  plaintiff  the  relation,  and  was  charged  with 
the  obligations,  of  a  carrier  of  passengers. 

As  matter  of  law,  he  found  that  the  laws  of  the  State  for 
the  observance  of  the  Sabbath  afforded  no  ground  of  defence 
to  the  action,  and  that  the  defendants  were  responsible  for  the 
defect  and  weakness  of  their  steam  boiler,  and  for  the  want 
of  due  care. 

A  supplemental  finding  was  made  in  pursuance  of  an 
order  of  the  court,  as  follows: 
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^'That  tlie  crack  in  tlie  steam  boiler  mentioned  in  said 
report  was  a  latent  one,  the  existence  of  which  was  not 
known  to  the  defendant.  The  evidence  also  preponderates 
in  favor  of  the  conclusion,  and  I  therefore  find,  tliat  prior  to 
the  explosion  of  said  boiler  the  existence  of  said  crack  conld 
not  have  been  discovered  by  the  exercise  of  the  highest  skill, 
foresight  and  care,  or  by  any  test  known  and  piticticed  by 
experts  in  the  business  of  making,  maintaining  or  managing 
steam  boilers." 

W,  A.  Beach  for  the  appellant.  Defendant  is  not  responsi- 
ble for  a  latent  defect  in  its  boiler  not  discoverable  by  the 
exercise  of  human  skill,  foi'esiglit  or  care.  {McPadden  v.  N, 
T.  a  R.  R.  Co.,  44  N.  Y.,  480 ;  CaldweU  v.  N.  J.  StU.  Co., 
47  id.,  290.)  The  acts  of  Congress  and  the  rules  and  regula- 
tions under  which  the  United  States  ilispeotore  act  in  inspect- 
ing boilers  are  not  rules  of  evidence  in  this  court.  {Moore  v. 
Moore,  47  N.  Y.,  292,  468 ;  People  v.  YaUs,  43  id.,  40 ; 
Brown  V.  Buff.  R.  R.  Co.,  22  id.,  191.)  The  burden  of 
proof  is  upon  plaintiff  to  show  negligence  affirmatively. 
{Caldwell  v.  N.  J.  Stbt.  Co.,  47  N.  Y.,  291 ;  Lamh  v.  C.  and 
A.  R.  R.  Co.,  46  id.,  271.)  The  referee  erred  in  finding, 
without  evidence,  that  the  pressure  was  "not  less  than 
twenty-seven  pounds."  {Sheldon  v.  Slteldmi,  51  N.  Y.,  354.) 
The  accident  having  happened  on  Sunday,  plaintiff'  cannot 
recover.  {Dike  v.  Erie  R.  Co.,  45  N.  Y.,  113,  118;  Powell 
v.  LayUni,  2  N.  E.  [5  B.  &  P.],  365 ;  1  R.  S.  [Ist  ed.],  675, 
§70;  2  R  S.  [5th  ed.],  936;  1  Edm.,  628,  §  70;  Swann  v. 
Broomey  3  Burr.,  1695,  1599;  Potter's  Dwarris,  464-466; 
LindenmuUer  v.  People,  33  Barb.,  548 ;  People  v.  Ruggles, 
8  J.  R,  290 ;  WaUa  v.  Van  Ness,  1  Hill,  76 ;  Smith  v.  Wilcox, 
19  Barb.,  581 ;  24  N.  Y.,  353 ;  FenneU  v.  Riddler,  5  B.-&  C, 
406  [11  E.  C.  L.] ;  Jones  v.  Hughes,  5  S.  &  E.,  299,  302; 
Stanton  v.  Met.  R.  Co.,  14  Al.,  485 ;  HincMey  v.  Inhab. 
of  P.,  42  Me.,  89;  Fisher  v.  Howard,  5  N.  R,  118;  11 
Jnr.  [N.  S.],  305;  34  L.  J.,  42;  Atkinson  v.  SeU&t^s,  5 
a  B.  [N.  S.],  442;  Taylor  v.  Rumphreys,  17  C.  B.  [N.  S.], 
SiCKELs— Vol.  XIIL         17 
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539  [112  E.  C.  L.];  Feplow  v.  Bichardsofi,  L.  R.  [4  C. 
P.],  168 ;  Oratti/  v.  City  of  Bangor,  67  Me.,  423 ;  Tat/lor 
V.  Humphreys,  10  C.  B.,  429  [100  E.  C.  L.]  ;  G^regg  v. 
Wyman,  4  Cnsb.,  322,  324 ;  Whelden  v.  Chappel,  8  R.  I., 
230 ;  PhaUn  v.  Clark,  19  Conn.,  421 ;  Simpson  v.  Bloss,  7 
Taunt.,  246 ;  Northrup  v.  Foot,  14  Wend.,  248 ;  Dung  v. 
Parker,  8  Alb.  L.  J.,  330 ;  Lord  v.  Chadhoume,  42  Me.,  429 ; 
Mass.  Gen.  Stat.,  chap.  84,  §  2 ;  Tilcock  v.  Webb,  56  Me., 
100;  Parker  v.  Latner,  60  id.,  528 ;  Wallace  v.  Cannon,  38 
Ga.,  199;  Hwnt  v.  Bell,  1  Bing.,  1;  Yisarri  v.  Clement,  3 
id.,  432;  Finn  v.  Donohue,  35  Conn.,  216;  Meyers  v.  Mun- 
rath,  101  Mass.,  366.)  Plaintiff's  illegal  journey  negatived 
all  acts  toward  creating  a  contract  relation  with  defendant. 
(1  Rolle  Abr.,  3;  Calyes'  case,  8  Coke,  32;  41  K  Y.,  530; 
Moffat  V.  Batevian,  L.  R.  [3  P.  C],  115.)  The  exceptions 
to  the  refusal  of  the  referee  to  find  upon  material  questions  of 
fact  in  accordance  with  the  requests  are  properly  before  this 
court.  (Sup.  Ct.  Rules,  41  ;  Van  Slyke  v.  Hyatt,  46  N.  Y., 
259;  Beckw.  Sheldon,' 4:S  id.,  365.)  This  case  falls  within 
the  exclusive  admiralty  jurisdiction  of  the  United  States 
courts.  {Waring  v.  Clarke,  5  How.  [U.  S.],  441 ;  Jackson 
V.  Magnolia,  20  id.,  296  ;  The  Commerce,  1  Black,  574  ;  The 
Hine  v.  Trevor,  4  Wall.,  555 ;  Ins,  Co,  v.  Dunhxim,  11  id.,  1 ; 
Walker  v.  Tr.  Co,,  3  id.,  153 ;  Chamberlain  v.  W.  Tr.  Co., 
44  N.  Y.,  305 ;  Baird  v.  Daly,  4  Lans.,  426 ;  Ghisholm  v. 
N.  Tr.  Co.,  61  Barb.,  385 ;  9  U.  S.  Stat,  at  Large,  635  ;  10 
id.,  61 ;  16  id.,  440.)  Defendant,  as  owner  of  the  Westfield, 
was  not  made  liable  by  the  acts  of  1852  and  1871  for  injuries 
to  a  passenger  caused  by  neglect  of  the  crew  in  its  manage- 
ment. {Mowe  V.  Am.  Tr.  Co.,  24  How.  [U.  S.],  1-38; 
Walkei^  V.  Tr.  Co,,  3  Wall.,  153.) 

D,  Pratt  for  the  respondent.  Plaintiff  was  not  traveling, 
within  the  meaning  of  the  statute  for  the  observance  of 
Sunday.  {Hamilton  v.  City  of  Boston,  14  Al.,  475;  IOC. 
B.  [N.  S.],  429.)  The  fact  that  injury  was  sustained  on 
Sunday  constituted  no  defence   to   this  action.     (Broome's 


1874.]  Carroll  v.  Staten  Island  R.  R.  Co.  131 

Opinion  of  tlie  Court,  per  Andrews,  J. 

Legal  Max.,  554 ;  Wetherell  v.  Jonea^  8  B.  &  A.  L.,  221 ; 
MerreU  v.  Earle,  29  [ff .  Y.,  115 ;  1  Hilt,  on  Torts,  148,  160.) 
The  fact  that  a  pereon  is  a  wroDg-doer  does  not  discharge 
another  from  due  and  proper  care  toward  him.  {Keewliaskeii 
V.  a,  G.  and  C,  R.  R.  Co,,  3  O.  [N.  S.],  172;  N.  H.  S.  and 
Tr.  Co.  V.  VanderUU,  16  Conn.,  428 ;  17  Wend.,  496 ;  Broome's 
Legal  Max.,  655 ;  Carolua  v.  Mayor,  6  Bosw.,  15 ;  Etchberry 
V.  LdcieUe^  2  Hilt.,  40 ;  Nodine  v.  Doherty,  46  Barb.,  59 ; 
Mahoney  v.  Cook,  26  Penn.,  342 ;  Bradley  v.  Reea,  14  Al., 
20;  Cox  V.  Cook,  id.,  65 ;  25  N.  H.,  67 ;  17  id.,  34;  2  Pars, 
on  Con.,  21,  26,  262.)  It  is  no  defence  to  the  action  that 
the  explosion  was  caased  by  a  crack  in  the  boiler  which  could 
not  be  detected.  {Alden  v.  iT.  T.  C.  R.  R.  Co,,  26  N.  T., 
102 ;  Hegeman  v.  West.  R.  R.  Co.,  3  Kern.,  9 ;  Caldwell  v. 
xV.  J.  Stbt  Co.,  47  N.  T.,  582 ;  Wyckoff  v.  Queen's  Co.  F. 
Co.,  52  id.,  32 ;  Sharp  v.  Gray,  9  Bing.,  457 ;  S.  C,  2  M.  & 
S.,  621.)  Congress  having  jurisdiction  to  pass  laws  regulat- 
ing the  management  of  steam  vessels  navigating  the  high 
seas,  such  laws  are  binding  upon  the  owners  of  the  vessels, 
and  those  suffering  damage  from  their  violation  can  sue  in 
the  State  courts.  {Caldwell  v.  If.  J.  Stbt.  Co.,  47  N.  T., 
282,  292.) 

Andrews,  J.  This  action  is  brought  to  recover  damages 
for  injuries  sustained  by  the  plaintiff  in  consequence  of  the 
explosion  of  the  boiler  of  the  ferry-boat  Westfield,  plying 
between  the  city  of  New  York  and  Staten  Island,  while  lying 
at  the  dock  in  the  city  of  New  York,  on  Sunday,  July  30, 
1871-  The  Westfield  was  engaged  on  that  day  in  making 
regular  trips  between  New  York  and  Staten  Island,  for  the 
carriage  of  passengers ;  and  the  running  of  ferry-boats  on 
Sunday  was  a  part  of  the  regular  business  of  the  defendant. 

The  plaintiff  went  upon  the  Westfield  shortly  after  one 
o'clock  of  the  day  mentioned,  with  the  design  of  going  to 
Staten  Island,  for  the  purpose,  as  the  referee  finds,  of  innocent 
recreation  and  the  enjoyment  of  the  sea  air.  He  paid  the 
usual  fare  on  entering  the  boat,  and  soon  after,  and  within  a 
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BO  to  present  them,  and  made  it  the  daty  of  the  board  to  con- 
sider and  determine  them.  I  think  the  referee  correctly  held 
in  respect  to  these,  that  the  only  remedy  of  the  defendant 
was  to  enforce  the  performance  of  this  duty  by  the  board. 
The  referee  was  liberal  in  his  allowance  to  the  defendant  of 
money  counter-claimed  by  him.  It  is  true  that  the  complaint 
does  not  aver  that  the  defendant  had  neglected  to  account  for 
the  money  sought  to  be  recovered ;  but  it  was  proved  that  he 
had  upon  the  trial.  The  complaint  might  have  been  amended, 
if  necessary,  upon  the  trial.  The  questions  involved  were 
fully  heard  and  all  the  proof  relating  thereto  given.  I  think 
that  the  defendant's  objection  to  the  sufficiency  of  the  com- 
plaint was  properly  overruled.  The  auditors  found,  upon  the 
accounting,  that  there  was  due  to  the  defendant  from  the  town 
the  sum  of  $200.69.  They  further  found  that  this  amount 
was  then  paid  to  the  defendant  in  the  bonds  of  the  town.  It 
was  held  by  this  court  in  Cooley  v.  Town  of  Guilford  (47 
N.  Y.,  673)  that  there  was  no  authority  for  issuing  bonds  by 
the  town  at  the  time  those  in  question  were  delivered  to  the 
defendant,  and  that  no  recovery  against  the  town  could  be 
had  thereon.  They  were,  therefore,  void,  and  could  not  oper- 
ate as  payment.  The  judgment  must,  therefore,  be  reversed, 
and  a  new  trial  ordered,  costs  to  abide  event,  unless  the  plain- 
tiff*, within  twenty  days  atler  notice  of  the  order  stipulates 
to  deduct  from  the  amount  of  the  judgment  $200.69,  with 
interest  from  February,  17, 1865  ;  and,  in  case  it  so  stipulates, 
the  judgment  for  the  residue  must  be  affirmed  without  costs 
to  either  party  in  this  court. 

All  concur. 

Judgment  accordingly. 
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Jacob  B.  Tallman,  Respondent,  v.   Charles  E.  Bresler, 

Appellant. 

A  party  seeking  by  motion  to  obtain  further  findings  from  a  referee,  should 
clearly  specify  the  point  upon  which  he  desires  the  referee  to  pass,  and 
should  show  that  a  finding  thereon,  if  in  his  favor,  would  necessarily 
affect  the  judgment,  and  that  there  was  evidence  upon  which  the  referee 
might  justly  have  so  found.  . 

If  the  i>oint,  and  the  evidence,  which  it  is  claimed  would  support  a  finding 
thereon  in  favor  of  the  moving  party,  is  thus  presented,  and  the  motion 
is  denied,  the  denial  must  be  based  upon  the  opinion  of  the  court  that 
there  was  no  evidence  to  sustain  such  a  finding,  or  that,  if  made,  it 
would  not  have  varied  the  result.  In  either  case  a  question  of  law  is 
presented,  reviewable  in  this  court. 

(Submitted  April  28,  1874;  decided  June  19, 1874.) 

This  was  a  motion  for  a  rearguraent. 

The  action  was  brought  upon  an  alleged  promise  by  defend- 
ant to  pay  $2|000  toward  the  altering  and  repairing  of  cer- 
tain premises  owned  by  him,  when  said  work  was  completed. 

The  answer  was  a  general  denial  and  a  counter-claim,  in 
substance,  that  the  premises  were  demised  by  written  lease  to 
one  Sullivan,  who  covenanted  to  pay  the  yearly  rent  of  $1,500 
therefor,  and  to  pay  assessments ;  and  that  Sullivan  sold  and 
assigned  said  lease  to  plaintiff  as  collateral  security  for  the 
payment  of  $3,700,  subject  to  the  rents,  covenants,  etc.,  of 
said  lease;  that  plaintiff,  as  assignee,  entered  into  possession, 
but  has  not  paid  the  rent  or  assessments.  It  also  alleged  that 
the  alterations  and  improvements  were  never  completed. 
Plaintiff  replied,  denying  the  counter-claim. 

The  action  was  tried  by  a  referee,  who  found  simply  the 
agreement  as  set  forth  in  the  complaint,  and  directed  judg- 
ment for  the  amount  claimed.  His  report  contained  no  find- 
ings as  to  the  matters  set  up  as  a  counter-claim. 

Defendant  thereupon  made  a  motion,  at  Special  Term, 
among  other  things,  that  the  report  be  sent  back  to  the  referee, 
with  instructions  to  find  upon  all  the  issues,  which  motion 
was  denied. 
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in  a  legal  sense  between  the  parties.  "Whether  there  is  a 
contract  to  carry,  or  the  service  undertaken  is  gratuitous,  an 
action  on  the  case  lies  against  the  carrier  for  a  negligent 
injury  to  a  passenger.  The  law  raises  the  duty  out  of  regard 
for  human  life,  and  for  the  purpose  of  securing  the  utmost 
vigilance  by  carriers  in  protecting  those  who  have  committed 
themselves  to  their  hands.  In  BretherUm  v.  Wood  (3 
Brod.  &  Bing.,  54),  which  was  an  action  brought  against 
ten  defendants,  as  proprietors  of  a  coach,  for  injuries  sus- 
tained by  the  plaintiff,  a  passenger,  in  consequence  of 
negligent  driving,  the  jury  found  a  verdict  against  eight 
of  the  defendants,  and  in  favor  of  the  other  two.  On 
error,  the  judgment  was  aflSrmed,  and  Dallas,  C.  J.,  said : 
"If  it  were  true  that  the  present  action  is  founded  on  con- 
tract, so  that  to  support  it  a  contract  must  have  been  proved, 
the  objection  would  deserve  consideration.  But  we  are  of 
opinion  that  the  action  is  not  so  founded,  and  that  on  the  trial 
it  could  not  have  been  necessary  to  show  that  there  was  any 
contract ;  and,  therefore,  that  the  objection  fails,  ^he  action 
is  on  the  case,  against  a  common  carrier,  upon  whom  a  duty 
is  imposed  by  the  custom  of  the  realm,  or  in  other  words,  by 
the  common  law,  to  convey  and  carry  their  goods  and  passen- 
gers safely  and  securely,  so  that  by  their  negligence  or 
fault  no  iiyury  happens.  A  breach  of  this  duty  is  a  breach 
of  the  law,  and  for  this  breach  an  action  lies,  founded  on  the 
common  law,  which  action  wants  not  the  aid  of  a  contract  to 
support  it."  And  in  Philadelphia  and  Reading  R.  R.  Co. 
V.  Derby  (14  How.  [U.  S.],  483)  Grier,  J.,  speaking  of  the  duty 
of  a  common  carrier,  says  :  "  This  duty  does  not  result  alone 
from  the  consideration  paid  for  the  service.  It  is  imposed  by 
law  even  when  the  service  is  gratuitou8.''^(See,  also,  AlUn  v. 
iS^aZi,  2  Wend.,  338  ;  Bank  of  Orange  v.  Brow?i,  3  id.,  158  ; 
Steamhoat  v.  King,  16  How.  [U.  S.],  474;  Nolton  v.  Western 
R.  R.,  15  N.  Y.,  444 ;  Gillenwater  v.  A£ad.  arid  In.  R.  R. 
Co,,  5  Indc,  339 ;  FarweU  v.  Boston  R,  7?.,  4  Met.,  49 ;  Red- 
field  on  Railways,  210;  Pierce  Am.  R.  R.  Law,  477.) 

The  liability  of  the  carrier  is  the  same,  whether  the  actioc 
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is  brought  upon  contract  or  upon  the  dutj,  and  the  evidence 
requisite  to  sustain  the  action  in  either  form  is  substantially 
the  same,  and  when  there  is  an  actual  contract  to  carry,  it  is 
properly  said  that  the  liability  in  an  action  founded  upon  the 
public  duty  is  coextensive  with  the  liability  on  the  contract. 

This  case,  therefore,  is  not  within  the  principle  of  many  of 
the  cases  cited,  which  forbid  a  recovery  upon  a  contract  made 
in  respect  to  a  matter  prohibited  by  law,  or  for  a  cause  of 
action  which  requires  the  proof  of  an  illegal  contract  to  sup- 
port it.  {Northrup  v.  Foot^  14  Wend.,  248 ;  Watts  v.  Yan- 
Ness,  1  Hill,  76 ;  ^ith  v.  Wilcox,  24  N.  Y.,  353.) 

The  relation  of  carrier  and  passenger  existed  between  the 
parties.  The  plaintiff  went  upon  the  Westfield  to  be  carried 
to  Staten  Island,  and  the  defendant  received  him  on  the  boat 
for  that  purpose.  That  this  relation  w^as  entered  into,  the 
payment  and  receipt  of  fare  is  unequivocal  evidence.  It  is 
a  distinct  question,  whether  the  law  will  enforce  the  general 
obligations  of  the  carrier  to  the  same  extent,  in  this  case,  as 
though  the  injury  to  the  plaintiff  had  happened  on  some  day 
other  than  Sunday.  If,  conceding  tlie  liability  of  the  defendant 
had  the  injury  occurred  on  some  other  day,  a  recovery  is 
denied  in  this  action,  it  must  be  on  the  ground  that  to  allow 
it  would  contravene  the  general  policy  of  the  statute  pro- 
hibiting travel  on  that  day ;  and  that  the  duty  which  the  law 
in  general  imposes  upon  carriers,  to  carry  safely,  does  not  exist 
in  respect  to  wrong-doers  who  are  traveling  in  violation  of 
the  statute.  It  is  certainly  a  startling  proposition;  that  the 
thousands  and  tens  of  thousands  of  persons  who  travel  on 
business  or  for  pleasure  on  Sunday,  upon  railroads  and  steam 
and  fen*y-boats  in  this  State  are  at  the  mercy  of  incompetent 
or  careless  engineers  and  servants,  and  that  there  is  no  remedy 
for  loss  of  life  or  limb  resulting  from  their  negligence-  Can 
it  be  said  that  the  object  of  the  statute  would  be  promoted 
by  such  a  rule  ?  I  think  that  this  cannot  be  aflBrmed,  and  at 
least,  that  courts  cannot  say  that  unlawful  traveling  would 
be  thereby  prevented  or  even  discouraged.  Those  who  travel 
in  public  conveyances  on  Sunday  do  not  consider  in  advance 
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whether  the  carrier  will  be  liable  if  they  are  injured  through 
his  negligence. 

The  policy  of  the  law,  moreover,  has  always  been  to  pro- 
tect life  and  limb,  by  the  severest  penalties,  against  injury 
from  the  wrongful  acts  of  others.  A  wrong-doer  is  not  with- 
out the  protection  of  the  law.  A  man  may  keep  a  dog  for  the 
necessary  defence  of  his  house,  or  use  other  lawful  means  for 
the  protection  of  his  person  or  property,  but  if  the  dog  is 
fierce  and  dangerous,  or  if  he  negligently  set  a  6pring-gun 
on  his  premises,  and  a  trespasser  is  injured,  the  latter  may 
recover,  as  the  case  may  be,  against  the  owner  of  the  one  or 
the  pei*son  who  set  the  other.  {Heed  v.  Holbrooke  4  Bing., 
628 ;  Zoomia  v.  Ferry,  17  Wend.,  197.) 

Is  the  public  policy,  which  seeks  to  protect  human  life,  to 
give  way  in  the  case  of  carriers  on  the  Sabbath,  and  are 
they  to  be  relieved  from  responsibility  to  those  who  may 
happen  to  be  unlawfully  traveling  on  that  day  ?  We  think 
not.  The  negligence  of  the  defendant  was  as  wrongful  on 
Sunday  as  on  any  other  day,  and  was  as  likely  to  be  fol- 
lowed by  injurious  or  fatal  consequences.  The  plaintiff's 
unlawful  act  did  not  in  any  sense  contribute  to  the 
explosion.  If  he  had  not  been  on  the  boat  the  boiler 
would  have  exploded,  and  the  negligence  would  have 
been  the  same,  although  the  plaintiff  would  not  have  been 
involved  in  the  consequences.  To  hold  the  earner  exempt 
from  liability,  because  the  plaintiff  was  violating  the  Sunday 
statute,  would  be  creating  a  species  of  judicial  outlawry, 
to  shield  a  wrong-doer  from  a  just  responsibility  for  his 
wrongful  act. 

The  language  of  the  court  in  the  case  of  Mahoney  v. 
Cook  (26  Penn.,  342"),  where  the  defendant  sought  to  escape 
from  liability  for  an  injury  to  the  plaintiff's  boat,  caused  by 
an  unlawful  obstruction  placed  in  the  stream  by  tlie  defend- 
ant, on  the  ground  that  the  plaintiff*  was  running  his  boat 
on  Sunday  contrary  to  law,  is  pertinent.  The  court  say  : 
"  We  should  work  a  confusion  of  relations,  and  lend  doubtful 
assistance  to  morality,  if  we  should  allow  one  offender  against 
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the  law  to  set  off  agaiust  the  plaintiff  that  he  is  a  public 
offender."  The  plaintiff  went  upon  the  Westfield  in  the 
execution  of  an  unlawful  purpose,  but  he  was  there  upon  the 
invitation  and  with  the  license  of  the  defendant,  and  was 
injured  by  the  culpable  negligence  of  its  servants.  The  stat- 
ute in  question  declares  that  any  person  being  of  the  age  of 
fourteen  ycare  offending  against  its  provisions  shall  forfeit 
one  <]ollar  for  each  offence.  The  law  subjects  the  offender 
to  a  trivial  punishment.  The  legislature  has  not  seen  fit  to 
mark  the  violation  of  the  statute  as  a  grave  offence  against 
the  State.  The  plaintiff  violated  the  law,  and  he  thereby 
incurred  the  forfeiture  which  the  statute  declares.  The  court 
is  asked  to  subject  him  to  a  far  severer  punishment,  viz.,  the 
forfeiture  of  the  right  to  indemnity  for  an  injury  resulting  from 
the  defendant's  negligence.  Tlie  action  is  not  founded  upon 
contract ;  and  the  principle  that  courts  will  not  lend  their  aid  to 
enforce  the  performance  of  illegal  contracts  has  no  applica- 
tion. Nor  can  relief  be  denied  on  the  ground  that,  a  recov- 
ery would  tend  to  encourage  unlawful  traveling  on  Sunday, 
for  it  cannot,  I  think,  be  shown  that  the  denial  of  a  remedy 
against  the  carrier  would,  as  a  natural  or  probable  conse- 
quence, tend  to  limit  travel  on  that  day.  I  am  of  opinion, 
for  the  reasons  here  indicated,  that  the  fact  that  the  plaintiff 
was  at  the  time  of  the  injury  traveling  contrary  to  the  stat- 
ute, is  no  defence  to  this  action.  The  courts  of  Massachu- 
setts and  Maine,  and  perhaps  of  some  other  States,  have  taken 
a  different  view;  but  the  principle  here  affirmed  is  supported 
by  the  case  cited  from  Pennsylvania  and  by  the  Supreme 
Court  of  the  United  States,  in  Phila.y  etc,  R.  R,  Co.  v. 
Tcnvhoixt  Co.  (23  How.,  218),  and  is,  in  my  judgment,  in 
accordance  with  the  reason  and  equity  of  tlie  law. 

The  referee  found  that,  in  June,  previous  to  the  accident, 
the  boiler  of  the  Westfield  had  been  tested  under  the  law  of 
Congress  enacted  in  that  behalf,  with  a  hydrostatic  pressure 
of  thirty-four  pounds  to  the  inch,  and  that  a  certificate  was 
thereupon  given  by  the  government  inspectors  allowing  the 
use  of  twenty-five  pounds  of  steam-pressure  to  the  inch,  and 
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that  the  boiler,  being  then  about  nine  years  old,  required,  on 
that  account,  greater  care  and  caution  in  the  management  of 
the  steam  ;  and  that  the  defendant  did  not  exercise  the  care 
it  was  bound  to  exercise,  in  allowing  a  pressure  of  steam  in 
excess  of  the  amount  justified  by  the  previous  test  and  certi- 
ficate. He  further  found  that  the  immediate  causes  of  the 
explosion  were  a  pressure  of  steam  of  not  less  than  twenty- 
seven  pounds  to  the  square  inch,  and  a  weakness  of  the  boiler 
caused  by  a  longitudinal  crack  or  cracks,  which  extended 
nearly  through  from  the  inside  to  the  outside  of  the  iron 
plate  or  shell.  He  also  found  that  the  existence  of  the  crack 
in  the  boiler  could  not  have  been  discovered  by  the  exercise 
of  the  highest  skill,  foresight  or  care,  or  by  any  test  known 
or  practiced  by  experts  in  the  business  of  making,  maintain- 
ing or  managing  steam-boilers;  and  he  found, as  a  conclasion 
of  law,  that  the  defendant  was  responsible  for  the  defect  and 
weakness  of  the  steam-boiler  and  for  the  want  of  due  care,  as 
set  forth,  in  his  findings  of  fact. 

If  the  sole  cause  of  the  explosion  was  the  defect  in  the  boiler, 
disconnected  with  any  negligence  or  violation  of  law,  in  the 
management  of  the  steam,  the  defendant  would  not  be  liable. 
Carriers  of  passengers  are  not  insurers  of  the  safety  of  per- 
sons whom  they  carry ;  nor  do  they  undertake  that  the  ves- 
sels or  vehicles  which  they  use,  or  that  the  machinery  they 
employ,  are  absolutely  free  from  defects.  They  are  held  to 
the  exercise  of  the  utmost  skill  and  care  in  the  construction 
and  management  of  both  ;  and  when  they  undertake  to  carry 
by  the  dangerous  agency  of  steam,  and  injury  is  occasioned 
to  passengers  thereby,  they  cannot  escape  liability,  unless  it 
appears  that  the  accident  happened  from  causes  beyond  their 
control  and  to  which  neither  the  negligence  of  the  carrier  or 
of  the  manufacturer  of  the  machinery,  or  those  employed  to 
manage  it,  contributed.  That  a  carrier  of  passengers  is 
not  an  insurer  of  their  safety  was  explicitly  held  in 
Christian  v.  Gregg  (2  Camp.,  79),  and  has  since  been 
settled  doctrine  of  the  law.  Some  remarks,  which  seem 
adverse  to   this    view,   were    made    by   the    learned  judge 
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who  delivered  the  opinion  in  Alden  v.  N.  Y.  C.  R.  H. 
Co.  (26  N.  Y.,  102),  but  the  subsequent  eases  show  that  it 
was  not  the  intention  of  the  court  to  depart  from  the  estab- 
lished doctrine  upon  the  subject.  {McPadden  v.  N.  Y.  C. 
R.  jR.  Co.,  44  N.  Y.,  478 ;  Caldwdl  v.  iT.  J.  Steamboat 
Co.y  47  id.,  390 ;  see,  also,  Redhead  v.  Mid.  R.  R.  Co.,  L. 
R.  [2  Q.  B.],412;  L.  R.  [4Q.B.],  879.) 

If  the  crack  in  the  boiler  was,  as  the  referee  found,  undis- 
coverable  upon  examination,  or  by  the  application  of  any 
tests  known  or  practiced,  and  if  no  presumption  that  the 
boiler  was  defective  was  created  by  the  fact  that  it  had  been 
in  use  for  several  years,  then  the  fact  that  the  defect  existed, 
without  which  the  explosion  would  not  have  happened, 
would  not  alone  have  justified  a  recovery.  And  the  material 
additional  question  in  the  case  and  upon  which  it  depends  is, 
whether  the  use  of  a  greater  preesure  of  steam  than  was 
allowed  by  the  certificate  of  the  government  inspectors,  con- 
nected with  the  indisputable  fact  that  if  the  pressure  had 
been  kept  within  the  limit  fixed  by  the  certificate  the 
explosion  would  not  have  happened,  renders  the  defendant 
liable  for  the  resulting  injury. 

Congress,  in  the  exercise  of  a  conceded  jurisdiction  over 
the  subject,  in  1838  passed  an  act  to  provide  for  the  better 
security  of  the  lives  of  passengers  on  board  of  vessels  pro- 
pelled, in  whole  or  in  part,  by  steam  (5  Stat,  at  Large,  304), 
which  included  provisions  for  the  inspection,  by  officers 
appointed  for  that  purpose,  of  the  boilers  and  machinery  of 
such  vessels.  It  was  made  the  duty  of  owners  to  cause  such 
inspection  to  be  made,  and  licenses  were  granted  only  after 
obtaining  the  inspectors'  certificate.  The  system  of  govern- 
ment supervision  over  steam  vessels  initiated  by  this  act  was 
greatly  expanded  by  subsequent  legislation  in  furtherance 
of  the  same  policy,  and  especially  by  the  amendment  of 
1852  (10  Stat,  at  Large,  61),  and  in  February,  1871, 
au  act  was  passed  covering  the  whole  subject,  which  was 
the  law  in  force  when  the  explosion  on  the  West- 
field  occurred.     (16  Stat,  at  Large,  440.)     This  act  contains 
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numerous  provisions  in  great  detail  respecting  the  construc- 
tion,  equipment   and   management   of  steam    vessels.     The 
feature    of  compulsor}'  inspection    contained    in    the   pre- 
vious  acts   was    retained ;  and  the  act  provides  that,   upon 
inspection,  a  certificate  shall  be  made  by  the  inspectors  and 
be  filed  with  the  collector  or  chief  officer  of  the  customs,  who 
is  directed  to  give  to  the  owner  or  master  of  the  vessel  three 
certified  copies,  two   of  which   are  required  to   be  put  up 
in   the   vessel  and   the  other,   the   statute   declares  (§  31), 
shall   be   retained   by   the   master   or   owner  "  as   evidence 
of    the    authority  thereby    conferred."     The    eleventh   sec- 
tion   provides   that,   in    making  the   inspection    of    boilers, 
the  inspectors    shall    subject  them    to   a    hydrostatic    test, 
and   shall  allow  as  a   working  power,  of  each  new  boiler 
a  pressure  of  only  three-fourths  the  number   of  pounds   to 
the  square   inch   to  which  it   shall  have  been  subjected  by 
the  hydrostatic  test  and  found  to  be  sufiicient  therefor ;  but 
they  may  fix  the  working  pressure  at  less  than  three-fourths 
of  the  test  pressure  if,  in  their  opinion,  safety   requires    it. 
The   inspectors  are  also  required   to   satisfy  themselves  that 
the   safety-valves  are   of  suitable   dimensions,   sufficient    in 
number  and  well  arranged  (one  of  which  may,  if  necessary 
in  the  opinion  of  the  inspectors  to  secure  safety,  be   taken 
wholly  from  the  control  of  all  persons  engaged  in  navigating 
the  vessel  and  secured  by  the  inspectors) ;  and  they  are  also 
required  to  satisfy  themselves  that  the  weights  of  the  safety- 
valves  are  properly  adjusted  so  as  to  "  allow  no  greater  pres- 
sure in  the  boilers  than  the  amount  prescribed  by  the  inspec- 
tion certificate."     By  the  fortieth  section  a  pecuniary  penalty 
is  imposed,  and  also  imprisonment,  not  exceeding  five  years, 
in    the  discretion   of  the  court,  upon  any  person  who  shall 
intentionally  load  or  obstruct  the  safety-valves,  whereby  the 
boiler  may  be  subjected  to  a  greater  pressure  than  the  amount 
allowed  by  the  inspector's  certificate. 

The  forty-third  section  declares,  that  whenever  any  damage 
is  sustained  by  any  passenger  or  his  baggage,  from  fire, 
collision  or  other  cause,  the  master  and  the   owner  of  the 
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vessel  or  either  of  them,  and  the  vessel,  shall  be  liable 
to  each  and  every  person  so  injured  to  the  full  amount 
of  damage,  if  it  happens  through  any  neglect  or  failure 
to  comply  with  the  provisions  of  the  law,  or  through 
known  defects  or  imperfections  of  the  steaming  apparatus,  or 
of  the  hull ;  and  the  captain,  mate,  engineer  and  pilot  are 
also  declared  to  be  liable  if  the  injury  happens  through  tlieir 
carelessness,  negligence  or  willful  misconduct,  or  their  neglect 
or  refusal  to  obey  the  provisions  of  the  act  as  to  navigating 
the  vessel. 

The  act  contains  no  express  prohibition  against  using 
steam-pressure  beyond  the  amount  specified  in  the  cer- 
tificate, but  such  prohibition  is  necessarily  implied  from  tlie 
provisions  to  which  I  have  referred,  taken  in  connection  with 
the  general  purpose  and  tenor  of  the  act.  Nor  does  the  act 
declare  that  the  use  of  a  higher  pressure  is  negligence;  but  it 
declares  that  any  neglect  or  failure  to  comply  with  the  act, 
resulting  in  injury,  gives  a  right  of  action  for  the  damages 
sustained.  It  raises  a  statutory  liability,  founded  on  the 
omission  to  obey  the  law  where  such  disobedience  caused  the 
injury.  I  see  no  ground  upon  which  the  power  of  Congress 
to  make  such  an  enactment  can  be  assailed.  It  was  incident 
to  its  general  power  over  the  subject  to  give  a  remedy  by 
action  against  the  carrier  for  injuries  sustained  by  passengers, 
resulting  from  his  violation  of  the  law^  designed  for  their 
protection. 

The  learned  counsel  for  the  defendant,  upon  the  argument, 
insisted  that  the  liability  of  the  owner,  under  tlie  forty-third 
section,  was  confined  to  cases  where  he  was  chargeable  with 
personal  default  or  neglect  in  not  complying  with  the  act,  and 
does  not  extend  to  cases  where  the  injury  was  caused  solely 
by  the  neglect  of  the  master,  or  persons  employed  upon  the 
vessel. 

I  am  of  opinion  that  this  is  not  the  true  construction  of  the 
section.  The  act  was  not  intended  to  limit  the  common-law 
liability  of  ship-owners,  as  carriers  of  passengers.  (47  N.  Y., 
291.)    Tlie  object  of  the  act,  as  its  title  indicates,  was  to 
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provide  additional  safeguards  and  better  security  for  the  lives 
of  passengers  on  steam  vessels ;  and  to  secure  the  observance 
of  the  law,  and  the  exercise  of  a  vigilant  supervision  and 
care  in  respect  to  the  construction,  equipment  and  manage- 
ment of  steam  vessels  by  the  owners,  they  were  charged 
with  an  absolute  liability,  if  from  any  neglect  or  failure  to 
comply  with  the  law,  passengers  sustained  injury.  The  act 
provides  that  inspectors  shall  establish  rules  to  be  observed 
by  steam  vessels  in  passing  each  other,  and,  by  the  forty- 
eighth  section,  lights  of  different  colors  are  to  be  carried  in 
certain  defined  positions.  The  forty-third  section  includes 
injuries  from  collisions,  and  if  a  collision  should  happen 
from  a  failure  to  comply  with  the  rules  established  by  the 
inspectors  for  the  passing  of  vessels,  or  from  an  omission  to 
keep  or  show  the  proper  lights,  it  could  not  be  denied,  I 
think,  that  the  owner  would  be  liable  for  an  injury  to  a  pas- 
senger from  the  collision,  under  that  section,  although  the 
actual  fault  was  that  of  the  master  or  mariners,  and  not  of 
the  owner. 

The  act  of  March  3, 1851  (9  Stat,  at  Large,  635),  to  limit  the 
liability  of  ship-owners,  etc.,  does  not  aid  the  defendant. 
That  act  was  passed  for  the  encouragement  of  American 
ship-building  and  to  enable  American  ship-owners  to  com- 
pete, in  the  carrying  of  goods,  with  English  ship-owners, 
who  enjoyed  under  English  statutes  the  same  exemptions 
from  liability  which  were  extended  to  the  owners  of 
American  vessels  by  the  act  of  1851.  {Walker  v.  Trans- 
portation  Co.^  3  Wall.,  153.)  This  act  and  the  act  of  1871 
did  not  have  their  origin  in  the  same  policy,  nor  were  they 
designed  to  accomplish  similar  objects ;  and  a  narrow  con- 
struction, in  favor  of  ship-owners,  of  a  statute  enacted  to 
secure  the  safety  of  passengers,  is  not  justified  on  the  ground 
that  their  common-law  liability  as  carriers  of  goods  had, 
by  a  prior  statute,  made  for  the  purpose  of  assimilating  our 
legislation  on  the  subject  to  that  of  England,  been  to  some 
extent  limited. 

The  fact  that  the  inspectors  arranged  one  of  the  safety- 
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valves  so  as  to  allow  of  a  pressure  on  the  boiler  of  twenty- 
seven  pounds  to  the  inch  —  being  two  pounds  in  excess  of  the 
amount  of  working  pressure  allowed  by  their  certificate  —  was 
not  a  defence  in  this  action.  The  inspectors  are  not  author- 
ized by  the  act  of  1871  to  adjust  the  safety-valves  so  as  to 
admit  of  a  greater  pressure  than  the  certificate  allows  to  be 
used.  It  seems  to  have  been  done  in  this  case  under  the 
erroneous  supposition  that  the  act  of  July  27, 1866  (14  Stat,  at 
Large,  227),  was  then  in  force.  By  the  third  section  of  that 
act  one  or  more  additional  safety-valves  were  to  be  placed  by 
the  inspectors  on  steam  boilers,  and  loaded  to  a  pressure  not 
exceeding  two  pounds  "  above  the  working  pressure  allowed." 
The  object  of  this  provision,  as  the  evidence  tends  to  show, 
was  to  provide  for  unavoidable  fluctuations  of  the  steam 
beyond  the  prescribed  pressure.  In  this  case  the  steam  was 
allowed  to  rise  beyond  the  limit  in  the  certificate,  when  it 
was  not  in  any  sense  necessary  or  unavoidable.  I  am  of 
opinion  that  the  defendant  is  liable  for  the  injury  sustained 
by  the  plaintiflF  by  virtue  of  the  forty-third  section  of  the  act 
of  1871,  and  that  an  action  to  enforce  this  liability  was  prop- 
erly brought  in  the  State  court.  {Dofcgan  v.  Champlain 
TransportcUion  Co.j  56  N.  T.,  1 ;  and  Cook  v.  Whipple^  Court 
of  Appeals,  1873.*) 

The  judgment  should  be  afiirmed,  with  costs. 

All  concur  except  Foloeb  and  Rapallo,  JJ.^  not  voting. 

Judgment  affirmed. 


John  Tsaoby,  Jr.,  Appellant,  v.  Samuel  Cobse,  Respondent. 

The  power  of  Buminaiy  sale  conferred  upon  a  collector  of  internal  revenue, 
by  section  48  of  the  internal  revenue  act  of  1864  (13  U.  8.  Stat,  at 
Large,  238),  as  amended  by  section  9  of  the  act  of  1866  (14  U.  S.  Stat, 
at  Large,  112),  is  ministerial,  and  a  sale  made  by  a  collector  in  a  case  not 
within  the  statute  neither  divests  nof  confers  a  title ;  only  property 
seized  under  and  in  the  cases  mentioned  in  said  section  are  subject  to 
this  power. 

*56N.  Y.,  160. 
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The  title  to  property  as  to  which  an  act  of  forfeiture  has  been  committed 
under  said  act  is  not  divested  eo  instanH  upon  the  commission  of  thQ 
offence  or  by  the  seizure,  but  only  by  the  judgment  or  decree  of  a 
court  having  jurisdiction  in  the  premises  asotrtaining  and  declaring  the 
forfeiture. 

A  collector  of  internal  revenue  seized  a  barge  which  was  fitted  up  for  and 
used  in  the  illicit  manufacture  of  spirits,  and  upon  the  ground  that  the 
expense  of  keeping  was  very  great,  made  application  to  the  assessor, 
and  after  proceedings  as  directed  in  said  section  48  a  sale  thereof  was 
ordered  by  the  assessor,  which  was  had,  and  the  barge  was  purchased 
by  plaintiff  and  delivered  to  him  by  the  collector.  Defendant  claimed 
under  a  title  subsequently  acquired  from  the  person  who  owned  the 
barge  when  the  seizure  was  made.  In  an  action  to  recover  possession 
of  the  barge,  held,  that  the  barge  was  not  liable  to  seizure  under  said 
section  as  it  was  not  an  article  upon  which  a  tax  had  been  imposed, 
nor  was  it  a  tool,  implement  or  instrument,  within  the  meaning  of  said 
section;  that  the  sale  was  therefore,  void,  and  plaintiff  acquired  no  title. 

Plaintiff  produced  in  evidence  a  decree  of  the  United  States  District 
Court,  in  proceedings  by  information  against  the  avails  of  the  sale  of 
the  barge,  showing  the  seizure,  sale,  attachment  of  the  proceeds  and  notice 
to  all  persons  claiming  the  same,  declaring  the  proceeds  condemned 
as  forfeited,  and  adjudging  that  the  seizure  and  sale  and  all  proceed- 
ings thereon  be  in  all  things  confirmed.  Beld,  that  this  decree  did  not 
establish  as  against  the  defendant  the  forfeiture,  or  the  validity  of  the 
collector's  sale.  1st.  Because  the  court  did  not  have  the  custody  of  the 
barge,  nor  was  it  subject  to  its  process,  nor  did  th6  decree  adjudicate 
directly  that  it  was  forfeited.  2d.  Because  only  those  claiming  an 
interest  in  the  proceeds  were  notified  to  appear,  and  as  defendant  made 
no  claim  thereto  he  had  neither  actual  nor  constructive  notice,  was  not 
called  upon  to  defeud  his  title,  and  it  was  not  affected  by  the  decree. 

Before  a  court  can  adjudge  the  forfeiture  of  property  under  proceedings 
in  rem,  the  owner  must  have  actual  or  constructive  notice,  otherwise 
the  proceedings  are  void. 

(Argued  April  30,  1874 ;  decided  September  22,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  in  favor  of 
defendant,  entered  upon  an  order  denying  motion  for  a  new 
trial  and  directing  judgment  on  a  verdict. 

This  was  an  action  to  recover  possession  of  a  barge  named 
the  "  Franklin." 

Plaintiff  claimed  title  under  a  sale  by  a  United  States 
collector  of  internal  revenue. 
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He  gave  in  evidence  a  bill  of  sale  to  him,  dated  August  3, 
1868,  executed  by  Alexander  Spaulding,  collector  of  internal 
revenue.  This  recited  that,' on  the  2d  day  of  June,  1868,  he 
caused  the  barge  to  be  seized,  she  being  at  that  time  fitted  up 
for  and  actually  engaged  in  the  business  of  illicitly  manufac- 
turing spirits  in  violation  of  the  internal  revenue  laws ;  that 
the  expense  of  keeping  her  was  very  great ;  that  on  the  22d 
day  of  June,  1868,  he  applied  to  the  assessor  to  have  the 
barge  appraised ;  that  on  the  26th  day  of  June,  1868,  the 
assessor  apprised  the  barge;  that  on  the  twenty-seventh 
the  collector  notified  the  owners  to  execute  a  bond  equal  to 
the  assessed  value;  that  they  neglected  to  do  so;  that  the 
collector  applied  to  the  assessor  for  an  order  to  sell;  that 
the  assessor  issued  such  order,  and  that  the  collector  Iiad  sold 
the  barge  to  the  plaintiff  August  3,  1868.  The  plaintiff  also 
gave  in  evidence  the  application  made  June  22,  1868,  by  the 
collector  to  the  assessor,  which  states  that  the  barge  was 
engaged  in  the  illicit  manufacture  of  spirits,  and  request- 
ing an  appraisal  under  section  48  of  internal  revenue  laws. 
Next,  the  plaintiff  gave  in  evidence  tlie  assessor's  appraisal, 
by  which  he  appraised  the  barge  and  contents  at  $3,000. 
The  plaintiff  gave  in  evidence  the  assessor's  order  to  the 
collector  to  sell,  in  which  he  recites  that  the  barge  with  its 
contents  was  appraised  at  $3,000,  and  recites  that  it  was 
seized  for  being  engaged  in  illicit  distillation  of  spirits.  The 
plaintiff  also  gave  in  evidence  certain  proceedings  in  the 
United  States  court,  commenced  December  22,  1868, 
against  ^'  six  hundred  and  eighteen  thirty  one-hundredth 
dollars,"  stated  in  the  information  to  be  the  ''  proceeds  of  a 
quantity  of  distilled  spirits,  certain  raw  materials  and  a  still, 
tools  and  the  barge  Franklin."  The  marshal  attached  these 
proceeds  of  the  sale  December  22, 1868,  and  returned  to  the 
monition  that  he  had  given  due  notice  to  all  persons  claiming 
the  same.  On  the  29th  of  January,  1869,  no  person  appearing, 
a  decree  was  granted  reciting  all  the  proceedings,  including  the 
seizure  and  sale,  and  adjudging  that  the  proceeds  were  con- 
SiCKELs— Vol.  XIII.        19 
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demned  as  forfeited  to  tlie  United  States;  also  adjudging 
that  the  seizure  and  sale  to  plaintiff  be  confirmed. 

Defendant  claimed  title  under  a  sale  of  the  barge,  upon  a 
chattel  mortgage  dated  May  12,  1868,  executed  by  one 
Roach,  the  owner  of  the  barge  at  the  time  of  its  seizure.  It 
was  seized  and  sold  under  the  mortgage  on  the  30th  Decem- 
ber, 1868,  purchased  by  defendant  and  delivered  to  him,  and 
was  in  his  possession  at  the  time  of  the  commencement  of 
this  action. 

Upon  the  trial  plaintiff  offered  to  prove  that  at  the  time  of 
the  seizure  of  the  barge  an  illicit  distillery  was  being  run  on 
board  of  her,  which  evidence  was  objected  to  and  excluded. 

The  court  directed  a  verdict  in  favor  of  defendant,  sub- 
mitting to  the  jury  simply  the  question  as  to  value  of  the 
barge  and  damages  for  detention. 

Further  facts  appear  in  the  opinion. 

A.  H.  Dana  for  the  appellant.  The  proceedings  by  the 
collector  against  the  vessel  and  the  decree  of  the  United 
States  District  Court,  of  forfeiture,  are  conclusive  and  cannot 
be  questioned  in  this  action.  (Laws  1864,  §  48  ;  Laws  1866, 
§  14;  Laws  1868,  §  5;  Laws  1864,  §  179  ;  2  Brightly's  Dig., 
307 ;  id.,  310 ;  id.,  326 ;  id.,  306 ;  Slocum  v.  Mayherry,  2 
Wheat.,  1 :  OeUton  v.  Hoyt,  3  id.,  246  ;  U.  S.  v.  Distilled 
Spirits,  8  Inter.  Rev.,  81 ;  U.  S.  v.  Fifty-six  Bhls,  Whisky, 
1  Abb.  [U.  S.],  93 ;  U.  S.  v.  Thirty-three  Mis.  Sp'irits,  id., 
311 ;  The  Gov.  Cushmari,  id.,  14 ;  Elliott  v.  Piersol,  1  Pet., 
328 ;  Thompson  v.  Tobne,  2  id.,  157 ;  Voorhees  v.  Bk.  U.  S., 
10  id.,  449 ;  F?^in  v.  Zotory,  7  How.  [U.  S.],  172 ;  U.  S.  v. 
Arredondo,  6  Pet.,  691;  Delassus  v.  U.  S.,  9  id.,  117; 
Strothers  v.  Lacas,  12  id.,  410 ;  Phil,  and  T.  R.  R.  Co.  v. 
Stimpsm,  14  id.,  418 ;  Wood  v.  U.  S.,  16  id.,  342 ;  Taylor  v. 
U.  S.,  3  How.  [U.  S.],  197;  Minter  v.  Crommelin,  18  id., 
87;  D'^Ivemois  v.  Leavitt,  8  Abb.,  59;  C.  C.  Bk.  v.  Judson, 
8  N.  T.,  254 ;  Bangs  v.  Duckinjidd,  18  id.,  592 ;  Rushu  v. 
Sherman,  20  Barb,  416;  People  v.  Stryker,  24  id.,  649; 
Stanton  v.  Ellis,  2  Kern.,  575.) 
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Dennis  McMahon  for  the  respondent.  The  sale  was  with- 
out authority  of  law  and  void,  and  conveyed  no  title  to 
plaintiff.  (14  Stat,  at  Large,  112;  15  id.,  §  166,  p.  106.) 
The  decree  of  the  United  States  District  Court  afBrming  the 
sale  by  the  mortgagee  was  not  res  adjudicata  upon  plaintiff's 
right  to  the  barge.  (39  N.  T.,  441 ;  The  Mary^  9  Cranch, 
126,  144.)  The  sale  could  not  be  made  valid  so  as  to  affect 
the  rights  of  hona  fide  purchasers,  without  notice  to  or 
appearance  by  the  party  whose  rights  were  affected.  (  Wil- 
liams V.  Merle^  11  Wend.,  80;  Tolme  v.  Thompson^  3 
Cranch,  123 ;  16  J.  E.,  169.)  The  condemnation,  if  valid, 
could  not  deprive  a  hona  fide  owner  or  mortgagee  of  his 
vested  lien  on  the  barge.  ( Z7.  8,  v.  One  Water  Cask^  10  Int. 
Rev.,  93 ;  14  Stat,  at  Large,  107,  109 ;  Peisch  v.  Wade,  4 
Cranch,  347 ;  U.  8.  v.  Polly  and  Nancy,  1  Am.  L.  J.,  483 ; 
The  Gov.  Cushfrian,  1  Abb.  [U.  S.],  14 ;  8t.  logo  de  Cuba, 
9  Wheat.,  209 ;  The  Florence,  1  B.  &  H,,  62 ;  U.  8.  v.  One 
Hundred  Bbls.,  etc,,  2  Abb.  [U.  S.],  305 ;  U,  8.  v.  Thirty- 
thres  Ebls.  of  8pirits,  1  id.,  311;  U.  8.  v.  Three  Hundred 
and  Ninety-six  Bhls.,  3  Int.  Rev.,  123 ;  C,  G.  Bk.  v.  Judso7i, 
8  N.  Y.,  254 ;  Ddbson  v.  Pearce,  12  id.,  186.)  The  condem- 
nation of  the  barge  cannot  be  affirmed  because  the  law,  under 
which  the  forfeiture  occurred,  expired  before  the  sale  took 
place.  (Act  of  July,  1868,  §  106 ;  The  Rachel  v.  U.  8.,  6 
Cranch,  329.)  Plaintiff  should  have  proved  a  demand  of  the 
defendant  before  suit  was  brought  for  the  property.  {Barrett 
▼•  Warren,  2  Hill,  348 ;  Jessup  v.  Miller,  1  Keyes,  321.) 

Andrews,  J.  The  plaintiff  claims  title  to  the  barge 
'^  Franklin,"  as  purchaser  at  a  sale  at  public  auction,  made  in 
the  city  of  New  York,  August  2,  1868,  by  one  Alexander 
Spaulding,  a  collector  of  internal  revenue,  by  whom  the 
barge,  in  June  previous,  had  been  seized  for  an  alleged  forfeit- 
ure incurred  under  the  internal  revenue  law  of  the  United 
States,  in  that  she  was,  at  the  time  of  the  seizure,  fitted  up 
and  used  in  the  business  of  the  illicit  manufacture  of  spirits. 
The   collector  assumed   to   act,  in  making  the  sale,  under 
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the  antliority  conferred  by  the  forty-eighth  section  of  the  act 
of  Congress  relating  to  internal  revenue,  passed  June  30, 
1864,  as  amended  by  the  ninth  section  of  the  act  of  July  13, 
1866.  That  section  declares  that  tlie  collector  or  deputy  col- 
lector of  internal  revenue  may  seize  any  goods,  articles  or 
objects  on  whicli  taxes  are  imposed  by  law,  found  in  the  pos- 
session or  within  the  control  of  any  person  in  fraud  of  the 
internal  revenue  laws,  or  with  the  design  to  avoid  the  pay- 
ment of  taxes ;  and  that  the  same  shall  be  forfeited  to  the 
United  States;  and  also  all  raw  materials  found  in  the  pos- 
session of  any  person  under  the  circumstances  specified  in 
the  statute;  ^'  and  all  tools,  implements,  instruments  and  per- 
sonal property  whatsoever  in  the  place  or  building,  or  within 
any  yard  or  inclosure  where  such  articles  or  such  raw  mate- 
rials shall  be  found."  The  section  also  provides  that  pro- 
ceedings to  enforce  the  forfeiture  shall  be  in  the  nature  of  a 
proceeding  in  reni^  in  the  Circuit  or  District  Court  of  the 
United  States,  where  the  seizure  is  made,  or  in  any  other 
court  of  competent  jurisdiction.  The  articles  seized,  the  sec- 
tion declares,  may,  at  the  option  of  the  collector,  be  delivered 
to  the  marshal  of  the  district,  and  shall  remain  in  his  care  and 
custody  until  he  shall  obtain  possession  by  process  of  law ; 
but  a  proviso  is  made  that  when  the  property  so  seized  may 
be  liable  to  perish,  or  become  greatly  reduced  in  value  by  keep- 
ing, or  when  it  cannot  be  kept  without  great  expense,  a  sale 
may  be  had  on  the  application  of  the  collector  to  the  assessor, 
and  upon  the  proceedings  being  taken  as  provided  in  the  sec- 
tion ;  and  the  proceeds  of  the  sale,  after  deducting  costs  of  the 
seizure  and  sale,  are  to  be  paid  into  court,  to  abide  its  final 
order,  decree,  or  judgment. 

It  is  quite  obvious,  I  think,  that  the  sale  of  the  barge  was 
not  authorized  by  this  section  of  the  statute.  It  was 
not  liable  to  seizure  under  it.  It  was  not  an  object  or 
thing  upon  which  a  tax  was  imposed,  nor  was  it  a  tool, 
implement  or  instrument,  within  the  meaning  of  the  statute. 
The  sale  provided  for  in  the  forty-eighth  section  is  a  sale 
of  property  liable  to  seizure  under  that  section.     The  barge 
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was  liable,  perhaps,  to  seizare  under  the  fourteenth  section  of 
the  act  of  1866,  as  a  vessel  used  for  the  deposit  or  concealment 
of  taxable  articles  in  fraud  of  the  statute,  but  this  does  not 
appear  to  have  been  the  ground  of  seizure ;  and  if  it  had 
been,  the  collector  is  only  authorized  to  make  a  summary  sale 
of  property  seized  under  the  provisions  of  the  forty-eighth 
section.     The  sale  was  therefore  void. 

The  power  of  sale  conferred  upon  a  collector  is  ministerial 
and  not  judicial ;  and  a  sale  made  by  a  collector,  in  a  case 
not  within  the  statute,  neither  divests  nor  confers  any 
title.  It  is  to  be  assumed,  in  view  of  the  proof  offered 
on  the  trial  and  i*ejected,  that  the  barge  was  liable  to 
forfeiture  when  the  seizure  was  made,  and  that  the 
seizure  was  lawful.  But  the  title  of  the  owner  of  prop* 
erty  as  to  which  an  act  of  forfeiture  has  been  committed 
nnder  the  internal  revenue  laws,  is  not  divested  eo  instantt, 
npon  the  commission  of  the  offence,  or  by  the  seizure, 
but  by  the  judgment  or  decree  of  a  court  having  jurisdiction 
in  the  premises,  ascertaining  and  declaring  the  forfeiture.  It 
is  true,  that  the  statute  declares  that  property,  under  certain 
circumstances,  shall  be  forfeited,  but  it  also  provides  that  pro- 
ceedings to  enforce  the  forfeiture  shall  be  taken  in  the  courts 
pf  the  United  States.  Whatever  may  be  the  true  view  as  to 
the  time  when  the  forfeiture  takes  place,  it  is  by  the  judg- 
ment alone  that  it  can  be  ascertained  and  determined.  If 
the  government  may  be  deemed  to  have  an  inchoate  title 
from  the  time  the  offence  is  committed,  it  is  not  consum- 
mated until  after  a  judicial  condemnation.  And,  if  after  a 
seizure  the  possession  is  abandoned  by  the  government,  and  a 
decree  of  forfeiture  is  not  obtained,  the  title  and  the  right 
of  possession  is  in  the  original  owner.  This  is,  I  think,  a  fair 
deduction  from  the  authorities.  [JSlocum  v.  Mayherry^  2 
Wheat.,  1 ;  Odston  v.  Hoyt^  3  id.,  246 ;  U.  S.  v.  Chrundy^  3 
Cranch,  350 ;  ISame  v.  1,960  Bags  of  Coffee,  8  id.,  398 ;  Cold' 
well  V.  U.  8.,  8  How.,  366-381.) 

The  defendant  derives  title  from  the  person  who  owned 
the  barge  when  the  seizure  was  made.     The  plafntiff,  as  has 
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been  shown,  acquired  no  title  under  the  collector's  sale.  He 
cannot  therefore  recover  possession  of  the  barge  from  the 
defendant^  unless  he  can  show  that  the  assumed  title  under 
that  sale  has  in  some  way  been  confirmed  and  made  conclu- 
sive upon  the  defendant. 

The  plaintiflF,  to  establish  this,  produced  in  evidence  the 
record  of  a  decree  of  the  District  Court  of  the  United 
States  for  the  southern  district  of  New  York,  made  January 
29,  1869,  in  proceedings  by  information,  commenced  in  that 
court  December  22,  1868,  against  $618,  alleged  to  be  the 
proceeds  of  the  barge  "  Franklin,"  etc.  The  information 
recited  the  seizure  by  the  collector  of  the  barge  and  also  of 
a  quantity  of  distilled  spirits,  as  forfeited  to  the  United  States, 
and  the  special  grounds  upon  which  it  was  made,  and  it 
also  alleged  that  the  proceeds  were  in  the  custody  of  the 
collector,  and  prayed  process  of  attachment  to  bring  the 
property  within  the  custody  of  the  court  and  of  monition  to 
the  parties  interested,  that  due  proceedings  being  had  the 
barge  and  property  might  be  condemned  by  decree  of  for- 
feiture and  the  proceeds  distributed,  etc. 

The  marshal  in  his  return  of  the  monition,  January  12, 
1869,  certifies  that  he  had  attached  the  proceeds  therein 
described,  and  had  given  due  notice  to  all  persons  claiming 
the  same,  that  the  court  on  a  day  named  would  proceed  to 
the  trial  and  condemnation  thereof,  should  no  claim  be  inter- 
posed to  the  same.  The  decree  recites  the  return  of  the 
monition,  and  that  the  default  of  all  persons  had  been  entered, 
and  adjudges  that  the  ^^six  himdred  and  eighteen  dollars, 
proceeds  of  the  barge  Franklin,  etc,"  be  condemned  as  for- 
feited. The  decree  then  recites  the  seizure  by  the  collector, 
and  the  sale  to  the  plaintiff,  and  concludes  by  declaring 
and  adjudging  that  the  seizure  and  the  sale  and  all  pro 
ceedings  therein,  be  in  all  things  confirmed.  This  decree, 
it  is  insisted,  conclusively  establishes  against  all  the  world 
the  forfeiture  of  the  "  Franklin,"  and  the  validity  of  the 
collector's  sale.  Without  entering  to  any  considerable 
extent  into'  the  difficult  and  perplexing  learning  upon    the 
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subject  of  tlie  estoppel  of  judgments,  and  the  distinction 
between  those  m  rem  and  in  peraonwm^  there  are,  I  think, 
two  reasons  against  giving  to  this  decree  the  effect  claimed 
for  it  against  the  defendant:  First,  the  court  pronounc- 
ing it  did  not  have  the  custody  of  the  barge,  nor  was 
it  subject  to  its  process,  and  the  decree  does  not  adjudicate 
directly  that  it  was  forfeited ;  and,  second,  the  only  persons 
summoned,  or  notified  by  the  marshal  to  appear  were  those 
claiming  an  interest  in  the  proceeds  of  the  collector's  sale. 
The  collector  on  the  sale  delivered  the  barge  to  the  plaintiff, 
and  it  was  never  afterward  in  the  possession  of  the  govera- 
inent,  nor  was  it  at  any  time  within  the  custody  of  the 
court. 

The  general  principle  is  well  established  that  a  court  pro- 
ceeding in  rem  must  have  the  custody  of  the  res  in  order  to 
pronounce  a  valid  judgment.  The  purpose  of  a  proceeding 
in  rem  is  to  fix  the  status  of  the  property  or  thing  which  is 
the  subject  of  the  inquiry  irrevocably,  as  to  all  the  world,  and 
to  ascertain  the  right  of  all  possible  claimants,  and  posses- 
sion of  the  thing  by  the  court  which  pronounces  upon  it  is 
in  general  indispensable.  {Tfie  Josef  a  Segunda,  10  Wheat., 
312;  Taylor  v.  Carryl^  20  How.,  599;  Jennings  v.  Carson^ 
4  Cranch,  2 ;  The  Mary,  9  id.,  144.) 

The  defendant  did  not  claim  the  proceeds  of  the  sale  of 
the  barge.  Such  a  claim  was  adverse  to  the  title  which  he 
asserted.  He  had  neither  actual  nor  constructive  notice  that  the 
court  claimed  any  jurisdiction  over  or  would  proceed  to  pro- 
nounce the  forfeiture  of  the  vessel,  and  indeed  it  did  not  do  so. 
The  judgment  of  the  District  Court  was  conclusive  on  the 
question  before  it,  viz.,  the  ownership  of  the  proceeds,  and 
however  essential  it  may  have  been  in  the  determination  of 
that  question  to  pass  upon  the  status  of  the  barge  and  its 
liability  to  forfeiture,  the  barge  itself  was  not  the  res,  and 
the  title  to  it  was  not  affected  by  the  decree. 

That  the  proceeding  is  in  rem,  does  not  dispense  with  the 
rule  of  universal  justice,  that  a  party  shall  not  be  condemned 
without  an  opportunity  to  be  heard.     It  is  true  that  he  is 
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not  entitled  to  personal  notice  before  a  court  can  adjudge 
the  forfeiture  of  his  property,  but  he  must  have  notice,  either 
actiial  or  constructive,  of  the  proceeding  or  it  will  be  void. 
The  custody  of  the  res  may  be  constructive  notice  that  the 
court  having  possession  will  proceed  to  adjudicate  upon  it, 
and  notice  may  be  given  in  this  way  or  by  publication, 
according  to  the  usual  practice  of  the  court,  and  then  he  is 
bound  to  defend  or  assert  his  rights  if  he  has  any.  Notice 
in  this  way  may  never  in  fact  reach  him ;  in  many  eases 
the  giving  of  personal  notice  is  impracticable,  nor  is  it 
required,  but  the  rule  requiring  notice,  either  actual  or  con- 
structive is  Jundamental  and  ought  never  to  be  departed 
from. 

The  question  as  to  who  was  entitled  to  the  proceeds  of  the 
barge,  was  one  with  which  the  defendant  had  no  concern,  if 
in  fact,  as  he  claimed,  the  sale  from  which  the  proceeds  came 
was  void.  He  was  not  called  upon  to  defend  his  title  to  the 
bai^e  under  a  proceeding  to  determine  the  right  to  the  pro- 
ceeds. {Bradstreet  v.  Neptune  Ins.  Co.y  3  Sum.,  607 ;  Les- 
see of  BosweU  V.  Dwkerson^  4  McLean,  267 ;  Woodruff  v. 
Taylor,  20  Vt.,  65.) 

The  judgment  should  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 
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The  People  ex  rel.  Daniel  Gbeen  et  al.,  Commissioners 
of  Highways,  etc.,  Bespondents,  v.  The  Dutchess  and 
Columbia  Eailroad  Company,  Appellant. 

It  is  not  every  variation  between  an  alternative  and  a  peremptory  writ  of 
mandamus  which  will  cause  the  latter  to  be  set  aside.  Where  the  sub- 
stance of  the  two  writs  is  the  same,  both  commanding  the  doing  of  the 
same  act  but  dififering  in  some  immaterial  matter  of  detail  as  to  the 
method  of  doing  it,  and  where  the  act  is  one,  defendant  is  legally  obligated 
to  do,  and  the  variance  is  to  hi^  ease  not  to  his  distress,  the  peremptory 
writ  will  be  sustained. 

While  a  railroad  corporation  has  a  discretion  as  to  the  manner  of  perform* 


1874.]  People  ex  rel  Green  et  al.  v.  D.  &  C.  R.  R.  Co.      153 


Statement  of  case. 


ing  the  duty  imposed  upon  it  by  the  general  railroad  act  (sub.  5,  §  28, 
chap.  140,  Laws  of  1850)  of  restoring  a  highway  across  or  along  which 
its  road  has  been  constructed,  the  discretion  is  a  ministerial  one;  the. act 
of  restoration  must  be  done,  as  to  this  there  is  no  discretion.  If  it  elects 
a  manner  which  proves  ineffectual  and  yet  it  claims  to  have  performed 
its  duty,  and  the  aid  of  the  court  is  invoked  by  the  commissioners  of 
highways  to  compel,  by  mandamus,  the  performance,  the  court  has 
power  to  and  should  point  out  in  the  writ  in  what  the  corporation  has 
failed  and  to  direct  particularly  what  must  be  done  so  that  it  may  not 
&il  again. 

The  duty  of  restoration  so  imposed  carries  with  it  the  necessary  powers 
for  that  purpose,  and  among  them  the  power  to  take  lands  compulsorily 
where  a  removal  or  a  change  of  the  highway  is  necessary;  and  to  accom- 
plish this  such  lands  must  be  acquired. 

A  writ  of  mandamus,  therefore,  directing  such  removal  is  not  subject  to  the 
objection  that  it  commands  an  impossibility  or  an  unlawful  act. 

R  ieenUf  that  if,  in  proceedings  to  take  the  lands  compulsorily,  the  corpora- 
tion should  be  defeated  upon  the  merits,  not  from  their  own  default  or 
miscarriage,  this  would  be  a  good  answer  if  it  were  proceeded  against 
for  contempt  in  not  obeying  the  writ. 

In  proceedings  by  mandamus  to  compel  a  railroad  corporation  to  restore 
a  highway,  the  court  adjudged  and  commanded  that  the  track  of  the 
highway  for  travel,  at  a  certain  specified  place,  tp**  a  short  distance,  should 
be  changed  from  one  side  of  the  railroad  track  to  the  other  so  as  to 
avoid  tlie  necessity  and  the  danger  of  two  crossings.  Held,  that  this  was 
not  a  discontinuance  of  the  highway  but  that  for  all  practical  uses  and 
purposes  it  remained  the  same,  and  that  the  change  was  within  the 
power  of  the  court  to  direct. 

The  authorities  upon  the  question  of  variance  between  an  alternative  and 
peremptory  writ,  and  as  to  the  proper  form  of  the  writ,  collated  and 
distinguished. 

Upon  return  to  an  alternative  writ  of  mandamus  an  order  of  reference  was 
entered  by  consent  "  to  hear  and  determine  the  whole  issues  of  fact  in  the 
case."  The  report  of  the  referee  stated  his  findings  of  fact,  and  his  report 
was  accompanied  by  the  evidence.  Both  parties  were  heard  thereon  as 
well  as  on  the  report,  without  objection;  and  the  justice  holding  the  Spe- 
dal  Term,  attended  by  the  attorneys  of  the  respective  parties,  viewed  the 
premises  in  question,  without  objection.  In  his  decision  he  disregarded 
some  of  the  referee*s  findings  of  fact  ffeldy  that  if  the  order  should  be 
interpreted  as  directing  a  report  of  the  facts,  and  thus,  as  having  the 
effect  of  a  special  verdict  (Ck)de,  g  272),  leaving  nothing  for  the  court 
but  the  determination  of  questions  of  law,  yet  the  parties  having  dealt 
with  it  differently,  such  an  effect  could  not  be  claimed  for  it  upon 
appeal. 

'    (Argued  April  15,  1874;  decided  September  22, 1874.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  awarding  a  peremptory  writ  of  mandamus 
against  the  defendant,  directing  it  to  restore  a  highway  over 
which  it  had  constructed  its  road,  as  required  by  the  general 
railroad  act.     (Sub.  5,  §  28,  chap.  140,  Laws  of  1850.) 

The  relators,  as  commissioners  of  highways  of  the  town  of 
Fishkill,  Dutchess  county,  applied  for  and  obtained  an  alterna- 
tive writ  of  mandamus  which  alleged,  in  substance,  that  defend- 
ant constructed  its  track  over  and  along  a  public  highway 
between  Fishkill  and  Fishkill  Landing,  in  said  town ;  four 
sections  thus  taken  and  used  of  said  highway  were  particu- 
larly set  forth,  and  it  was  alleged  that  they  had  not  been 
restored,  but  that  their  usefulness  had  been  unnecessarily 
impaired.  The  writ  directed  defendant  to  restore  said  sec- 
tions to  their  former  state,  or  to  such  state  as  not  unnecessa- 
rily to  impair  their  usefulness  —  specifying  the  changes 
required  for  that  purpose,  the  width  of  the  restored  tracks, 
etc.  The  defendant  made  a  return,  substantially  alleging  that 
it  had  restored  the  highway  so  far  as  possible,  and  that  its 
usefulness  was  not  unnecessarily  impaired.  The  relators 
joined  issue  upon  the  return,  and  an  order  of  reference  was 
entered  by  consent,  referring  it  to  a  referee  "to  hear  and 
determine  the  whole  issues  of  fact  in  the  cause."  The  report 
of  the  referee  found  the  facts  mostly  in  favor  of  relators; 
but,  as  to  one  of  the  sections,  that  the  impairment,  save  as 
modified  according  to  his  suggestions,  was  necessary  and 
could  not  be  avoided. 

The  report  was  accompanied  by  the  evidence  and  a  map  of 
the  highway  in  question,  showing  the  portions  thereof 
affected,  and  the  changes  required. 

The  judgment  of  the  Special  Term  recited  that  the  motion 
therefor  was  made  upon  the  report  and  the  evidence,  both 
parties  being  present  and  heard  thereon,  and  that  a  personal 
inspection  of  the  premises  was  made  by  the  justice  holding 
the  term,  attended  by  the  attorneys  of  the  respective  parties. 
It  directed  the  issuing  of  a  peremptory  writ  commanding 
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defendants  to  restore  the  highway  in  question  as  specified 
therein.  The  method  specified  was  in  some  respects  a  modi- 
fication of  that  specified  in  the  alternative  writ,  requiring 
less  change  and  being  less  burdensome  and  expensive.  At 
one  point,  wliere  defendant's  tracks  crossed  the  track  of  tlie 
highw-ay  twice  within  a  short  distance,  the  judgment  directed 
the  track  of  the  highway  between  the  crossings  to  be  moved 
from  the  west  to  the  east  side  of  the  railroad  track,  thus 
avQiding  the  necessity  and  the  danger  of  the  crossings.  The 
judgment  differed  from  the  findings  of  the  referee  as  to  the 
necessity  of  the  impairment  of  the  section  specified  by  him, 
and  directed  the  restoration  thereof.  Further  facts  appear  in 
the  opinion. 

Milto7i  A,  Fowler  for  the  appellant.  The  judgment  and 
peremptory  writ  should  follow  the  alternative  writ  and  direct 
no  more  and  no  less.  (1  Redf.  on  Railways,  649 ;  Y,  and 
N.  M.  R,  V.  Milner^  3  R.  Cas.,  74 ;  People  v.  Suprs.  of 
Dutchess,  1  Hill,  50 ;  People  v.  Baker,  35  Barb.,  106j  110 ; 
People  V.  Brennan,  45  id.,  457 ;  McSpedon  v.  Bd.  Suprs., 
18  How.,  159.)  The  oflice  of  mandamus  is  simply  to  set  in 
motion,  it  cannot  direct  the  manner  of  doing  a  thing,  when 
the  party  to  do  it  is  vested  with  any  discretion.  {People  v. 
Suprs.  of  DutcJiess,  1  Hill,  50 ;  People  v.  Suprs.  of  N.  Y.^ 
id.,  362 ;  People  v.  Baker,  35  Barb.,  105 ;  People  v.  Suprs. 
of  Del.,  45  K  T.,  196-200;  Wademany,  A.  and  S.  R.  R. 
Co.,  51  id.,  568-570;  Holmes  v.  Seeley,  19  Wend.,  510.)  A 
mandamus  cannot  be  issued  to  compel  an  impossibility,  or 
the  performance  of  an  imlawtul  act.  {R.  and  S.  R.  R.  Go. 
V.  Davis,  43  N.  Y.,  137-147 ;  Chap.  237,  Laws  of  1869.) 
The  fifth  finding  of  the  referee  was  in  the  nature  of  a  special 
verdict  and  binding  upon  the  court.  (Code,  §  272 ;  Hill  v. 
C&vill,  1  N.  T.,  322 ;  8  Cow.,  413,  414 ;  Langly  v.  Warner, 
3  N.  Y.,  327.) 

Samuel  Hand  for  the  respondents.  Mandamus  was  the 
proper  remedy  to  compel  the  fulfillment  of  the  requirements 
of  the  statute.     (Redf.  on  Railways,  455,  466 ;  People  ex  rel. 
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ScfiaghiieoJce  v.  T,  and  B.  R.  R.  Co.^  37  How.,  427,  aflBrmed 
in  Ct.  of  Apps.,  Nov.,  1870 ;  People  v.  Vt.  and  G.  R.  R.,  24 
N.  Y.,  269 ;  Reg.  v.  Y.,  etc.,  R.  Co.,  6  Eng.  R.  Gas.,  648 ; 
Code,  §  471 ;  Laws  of  1855,  chap.  255,  p.  386,  §  1.)  No  dis- 
cretion was  vested  in  defendant  to  decide  what  would  not 
unnecessarily  impair  the  highway.  {Reg.  v.  E.  Co.  R.,  3 
Eng.  R.  Gas.,  22;  Rex  v.  Ouze  Bk.  Cornrs.,  3  Ad.  &  El., 
544,  550 ;  Reg.  v.  Bristol  Dock  Co.,  2  Q.  B.,  64 ;  Reg.  v. 
Bristol,  etc.,  R.,  4  id.,  162;  People ^y.  Suprs.  of  Del^^^h 
N.  Y.,  206 ;  People  v.  Suprs.  of  Otsego,  51  id.,  408 ;  Wade- 
man  v.  A.  and  S.  R.  R.  Co.,  id.,  568 ;  People  v.  Baker,  14 
Abb.,  19 ;  People  ex  rd.  Livingston  v.  Taylor,  30  How., 
78.)  Defendant  was  required  to  absolutely  restore  the  high- 
way to  its  former  state.  {Reg.  v.  B.  and  G.  R.  Co.,  2  Ad. 
A  El.  [N.  S.],  47 ;  Cott  v.  Lewiston  R.  R.  Co.,  36  N.  Y., 
214 ;  T.  and  B.  R.  R.  Co.  v.  North.  R.  R.  Co.,  16  Barb., 
105.)  It  is  no  valid  objection  to  the  proposed  peremptory 
writ  that  it  does  not  command  so  much  as  is  suggested  by 
the  alternative  writ.  {People  v.  Yan  Nostrand,  46  N.  Y., 
375 ;  Code,  §  471,  as  amended  in  1863 ;  id.,  §§  169,  170, 
173 ;  Bank  v.  Magee,  20  N.  Y.,  360 ;  Johnson  v.  Hathorn, 
3  Keyes,  237  ;  Bate  v.  Graham,  1  Kern.,  237;  Pratt  v.  S. 
R.  R.  Co.,  21  N.  Y.,  305 ;  People  v.  Ransom,  2  Comst.,  490.) 
The  conclusions  of  the  referee  were  not  binding  upon  the 
court.  {Beach  v.  Cooke,  28  N.  Y.,  508.)  The  first  duty  of 
the  defendant  is  to  restore  the  road  to  its  former  state,  and  that' 
must  be  done  without  reference  to  cost.  {Reg.  v.  Wycomb 
B.  Co.,  L.  R.  [2  Q.  B.],  310 ;  Reg.  v.  B.  and  G.  R.  Co.,  2  Q. 
B.,  47 ;  N.  and  W.  R.  R.  Co.  v.  KiUingly,  25  Conn.,  406; 
Cott  V,  Lewiston  R.  R.  Co.,  36  N.  Y,,  214.)  It  is  no  objection 
to  the  mandamus  that  it  requires  something  to  be  done  which 
necessitates  legal  proceedings.  (Tapping  on  Man.,  243,  and 
cases  cited ;  Reg.  v.  Y.,  etc.,  R.  Co.,  6  Eng.  R.  Gas.,  648 ; 
22  Barb.,  404 ;  1  id.,  34 ;  13  How.,  279.)  This  court  may 
modify  any  error  or  excess  in  the  requirements  of  the  writs, 
if  there  are  any,  in  accordance  with  right,  without  a  total 
reversal.     {People  v.  Suprs.  of  Del.,  45  N.  Y.,  206.) 


1874.]  People  ex  reL  Gbbbn  et  al.  v,  D.  &  C.  R.  R  Co.     157 

■  » 

Opinion  of  the  Court,  per  Foloer,  J. 

FoLQEE,  J.  The  iirst  point  made  by  the  appellant  is  this : 
That  the  peremptory  writ  does  not  follow  the  alternative 
writ,  in  that  it  directs  less  to  be  done  by  the  appellant  than 
does  the  alternative  writ.  In  fact,  the  direction  of  the 
peremptory  writ  is  different  from  that  of  the  alternative. 
The  difference  is,  however,  in  some  of  the  detailb  only  of  the 
general  command.  It  does  not  differ  in  substance,  nor  in  the 
general  matter  commanded.  There  is  but  one  thing  directed 
to  be  done  —  one  in  its  substance,  and  in  its  result.  That  is, 
to  restore  the  public  highway  to  the  .condition  of  usefulness 
in  which  it  was  found  by  the  appellant  when  it  interfered 
with  it.  In  specifying  the  particular  work  to  be  done,  to 
effect  the  general  thing  commanded,  it  varies  somewhat.  It 
does  not,  however,  direct  more  work  to  be  done,  neither  as  to 
extent,  as  to  number  of  acts,  as  to  difficulty,  nor  as  to  expense. 
On  the  contrary,  though  it  commands  a  restoration  of  the 
highway,  it  directs  that  it  be  done  in  a  manner  less  onerous 
upon  the  appellant  in  those  particulars  than  the  mandate  of 
the  alternative  writ. 

The  question  then,  is,  whether  a  peremptory  mandamus  is 
to  be  superseded,  when,  though  its  general  command  is  the 
same  as  that  of  the  alternative  writ,  it  varies  in  unsubstantial 
matter  of  detail,  to  the  ease  of  him  to  whom  it  is  addressed. 
It  has,  undoubtedly,  been  often  asserted  as  a  rule  that  the 
peremptory  writ  may  not  depart  from  the  alternative.  This 
'rule  has  been  stated  in  terms  which  would  sustain  the  point 
made  by  the  appellant.  So  it  is  found  in  the  text  books. 
It  is  said :  ^'A  peremptory  mandamus  cannot  be  limited,  but 
must  be  in  exact  accordance  with  the  writ  upon  which  it  is 
founded,  so  that  if  such  writ  be  bad  the  court  will  refuse  to 
grant  a  peremptory  mandamus  thereupon."  (Tapping  on 
Man.,  p.  *  402.)  And,  also :  "  The  court  cannot  mould 
the  writ  on  an  application  for  a  peremptory  mandamus." 
(Id.,  p.  *  305.)  And,  "A  mandamus  must  be  made  out  accord- 
ing to  the  rule  for  it,  or  it  will  be  superseded."  (Comyns' 
Dig.,  tit.  Man.,  a.)  In  Redfield  on  Railways  (vol.  1,  649), 
it  is  said  that :  ''  It  seems  to  be  well  settled  in  English  prac- 
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tice  that  if  the  writ  issue  in  the  first  instance  for  somethiog 
which  the  defendant  is  not  bound  to  do,  it  cannot  be  sup- 
ported, even  as  to  those  things  which  it  is  compelled  to 
perform.  But  if  the  alternative  writ  commands  more  than 
is  necessary  to  be  done  to  comply  with  the  statute,  it  will  be 
quashed,  notwithstanding  the  party  might  be  entitled  to  the 
remedy,  to  a  certain  extent." 

The  lately  published  book.  High  on  Extraordinary  Legal 
Remedies,  states  it  as  "  a  well  settled  principle,  that  the  per- 
emptory writ  must  conform  strictly  to  the  alternative  man- 
damus ; "  '^  that  if  the  alternative  writ  commands  the  doing 
of  several  things,  it  is  incumbent  upon  the  relator,  in  order  to 
entitle  himself  to  the  peremptory  writ,  to  show  that  he  is 
entitled  to  the  performance  of  all  the  things  specified.''  He 
adds,  however :  "  If  he  fails  in  any  substantial part^  in  estab- 
lishing his  title  to  any  of  the  things  sought,  there  can  be  no 
peremptory  mandamus." 

But  the  propositions  of  text  books,  and  the  notes  of  digests, 
are  to  be  tested  by  the  facts  of  the  cases  cited,  and  the  lan- 
guage of  the  court  therein.  Thus,  Comyn  bases  his  statements 
upon  Hex  v.  Wildman  (2  Strange,  *  879).  In  that  case,  it 
appears  that  a  mandamus  was  moved,  requiring  the  defendant 
to  deliver  to  a  company  all  books  and  papers  which  he  had 
in  custody,  by  virtue  of  having  been  their  clerk,  from  which 
oflice  he  had  been  removed.  The  rule  granted  by  the  court, 
was  framed  by  its  oflScer,  to  deliver  them  to  the  new  clerk. 
The  writ  was  made  out  in  accordance  with  the  motion,  that 
they  be  delivered  to  the  company.  It  was  held  to  vary  from 
the  rule,  and  was  superseded.  Here  it  is  seen  that  there  was 
in  the  writ  a  substantial  departure  from  the  rule,  and  the 
writ  might  well  be  superseded.  The  case  does  not  hold,  nor  is 
it  an  authority  for  saying,  that  every  variation  in  matter,  not  of 
substance  nor  to  the  distress  of  the  defendant,  of  the  per- 
emptory writ  from  the  rule  absolute,  or  from  the  alternative 
writ,  will  cause  it  to  be  set  aside.  In  Tapping  on  Manda- 
mus at  the  pages  as  above,  numerous  cases  are  cited,  to  which 
I  have  turned.     I  do  not  think  that  they  uphold  his  propo- 
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sitions  in  the  unqualified  form  in  which  he  has  put  them.  I 
think  that  the  rule  to  be  drawn  from  them  is  this :  That  where 
the  alternative  writ,  or  the  rule  absolute,  has  been  for  the 
doing  of  something,  to  command  which  there  was  no  power 
given  by  the  statute  on  which  the  proceedings  were  based, 
that  there  the  question  not  being  of  a  variation  in  the  detail, 
or  of  the  exercise  of  the  discretion  of  the  court  as  to  means, 
but  of  whether  there  was  the  power  or  not  to  command  the 
doing  of  the  substantial  act,  the  court  will  not  award  a  per- 
emptory mandamus  commanding  the  doing  of  substantially  a 
different  thing.  Thus  in  The  King  v.  The  Church  Trustees 
of  SL  Pancraa  (3  Ad.  &  El.,  635) ;  Rex  v.  Water  Eaton  (2 
Smith,  54),  the  defendants  were  bound  by  act  of  parliament 
to  meet  and  account  to  certain  auditors.  The  auditors  were 
required  to  meet  twice  in  each  year,  at  the  hoard  room  of  the 
vestT^j  and  the  vestry  was  required,  at  every  such  meeting,^  to 
produce  a  true  account  in  writing.  The  alternative  mandamus 
called  upon  the  board  to  produce  their  accounts  to  the  auditors 
at  svrch  time  and  place  as  the  audito7*s  might  appoi7it.  It 
was  held  that  the  mandamus  exceeded  the  authority  given  by 
the  act,  and  that  the  court  could  not  in  part  enforce  it,  by  a 
peremptory  mandamus,  limited  as  to  the  place  of  meeting. 
The  writ  must  be  in  conformity  with  the  legal  obligation  of 
the  defendant.  If  it  exceed  it,  it  will  be  quashed,  or  a  per- 
emptory writ  denied.  But  if  the  substance  of  the  writ  is, 
that  the  defendant  do  an  act  which  he  is  legally  obliged  to  do, 
and  the  details  of  how  it  shall  be  done  be  introduced  into  it, 
the  peremptory  writ  may  order  the  act  done,  for  that  is  in 
conformity  with  the  legal  obligation,  and  it  is  in  conformity 
with  the  alternative  wric,  though  it  vary  the  detail  of  the 
manner  of  doing.  There  is  still  nothing  put  upon  the 
defendant  but  that  which  he  is  bylaw  obliged  to  do.  I  think 
that  the  meaning  of  the  decision  is,  that  the  peremptory  writ 
must  not  materially  enlarge  the  substantial  terms  of  the  rule 
absolute,  or  of  the  alternative  writ,  nor  exceed  them  beyond 
adding  merely  incidental  requirements.  Thus  in  Bex  v. 
JSoUingham  Water-works  (1  Nev.  &  P.,  480 ;  S.  C,  6  Ad. 
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&  El.,  355)  it  is  said  :  ''  It  is  quite  clear  that  if  we  should  be 
of  opinion  that  the  rule  has  asked  too  much  in  praying 
for  damages  and  costs,  we  may  grant  what  part  of  the  rule 
we  think  proper."  And  to  tlie  same  effect  is  The  King  v. 
Coinmi^on^rs  of  Navigation  (5  Ad.  &  El.,  804),  in  which 
there  had  first  been  an  alternative  writ.  There  is  good  reason 
why  the  peremptory  writ  may  not  be  changed  so  as  to  extend 
beyond  the  order  granting  it,  or  beyond  the  alternative  writ, 
and  so  as  to  include  other  matters ;  for  in  such  case  the  right 
involved  could,  at  the  will  of  the  party,  be  made  to  depend 
upon  a  state  of  facts  never  presented  nor  contemplated  by 
the  court.  (7  East,  345 ;  4  Cow..  73.)  As  where  the  rule  was 
that  the  mayor,  etc.,  should  assemble  and  keep  courts,  and 
do  the  ofiice  of  the  corporation  ;  but  the  clerk  in  issuing  the 
writ  added,  "and  to  admit  all  those  to  their  freedom  who 
have  a  right  to  be  free  of  that  corporation."  (^Rex  v.  Mayor^ 
eto.y  Kingston-upon-HuU^  8  Mod.,  *  209.)  The  same  reason 
does  not  have  force  where,  upon  the  return  to  an  alternative 
writ,  a  peremptory  writ  is  ordered,  to  follow  the  former  in  its 
general  substantive  command,  but  to  vary  from  it  to  the  ease 
of  the  defendant  in  some  of  the  requirements,  incidental  to 
the  general  matter.  The  passage  cited  from  Redfield  on  Rail- 
ways (see  supra)  relies  upon  several  English  decisions.  I  think 
that  all  of  them  will  be  found  to  rest  upon  this :  That  there  was 
no  legal  obligation  upon  the  defendant  to  do  some  of  the  things 
commanded  by  the  alternative  writ;  and  as  the  peremptory 
writ  could  not  be  issued  to  command  those  to  be  done,  it 
would  not  be  granted  to  command  those  to  do  which  there 
was  a  legal  obligation.  The  language  used  is  sometimes  this : 
"  If  he  fails  of  establishing  this  as  to  any  substantial  part., 
there  can  be  no  peremptory  mandamus  at  all."  "  If  a  writ 
is  for  two  matters  and  fails  as  to  one,  it  fails  as  to  both." 
{Pe7*  Campbell,  Ch.  J.,  and  Ekle,  J.,  in  lieg,  v.  ISast  and 
West  Ind.  Docks,  etc.,  2  Ell.  &  Bl.,  466.)  "If  any  part  of 
what  is  commanded  by  a  peremptory  mandamus  goes  beyond 
the  legal  obligation,  the  whole  writ  must  be  set  aside."  {Per 
Campbell,  Ch.  J.,  in  The  Queen  v.  The  Cal.  2i.  Co.,  16  Ad. 
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&  Ell.  [K  R.],  19.)  And  in  York  and  North  Midland  Rail- 
way  V.  MUner  (3  Railway  Cases,  774 ;  14  Ad.  &  Ell.  [N. 
R.],  479),  the  writ  was  quashed  because  it  required  more 
than  the  act  of  parliament  enjoined.  The  book  of  Mr. 
High  cites  The  Queen  v.  Hast  and  West  India  Docks ^ 
etc.  (2  Ell.  <&  Bl.,  466),  in  which  case  it  was  held  that  a 
peremptory  writ  could  not  be  granted;  for  that  the  rela- 
tors showed  no  right  to  one  of  the  things  which  the 
alternative  writ  commanded,  but  there  were  two  substan- 
tially distinct  things  directed  by  it.  He  also  6ites  cases  from 
the  Iowa  reports.  Although  the  language  of  the  opinions  is 
as  broad  as  his  propositions,  the  facts  of  the  cases  show  that 
the  relator  had  no  right  to  that  which  was  commanded  by  the 
alternative  writ,  or  that  no  such  question  was  presented  as 
that  arising  here. 

The  defendant  cites  several  cases  from  the  reports  of  this 
State.  The  first  of  them  is  The  People  v.  Supervisors  of 
Dutchess  (1  Hill,  50),  and  the  others  are  based  upon  that.  In 
that  case  the  alternative  writ  commanded  the  defendants  to 
do  two  things :  First,  to  raise  a  sum  of  money  for  the  repair 
and  support  of  a  bridge  from  all  the  towns  of  the  county ; 
second,  to  vacate  a  resolution  of  the  defendants  which 
required  the  money  to  be  raised  by  two  towns  only.  The 
court  held  that  the  defendants  had  no  power  to  levy  the 
money  upon  the  two  towns,  and  that,  therefore,  the  relators 
were  right  in  asking  that  the  resolution  therefor  be  vacated ; 
aud  it  also  held  that  they  were  wrong  in  seeking  to  compel 
tlie  defendants  to  raise  the  sum  from  all  the  towns.  Bbonson, 
J.,  says :  ^'As  the  writ  demands  too  much,  I  think  that  there 
should  be  judgment  for  the  defendants.  *  *  *  As  to  the 
thing  required  to  be  done  the  peremptory  writ,  when  awarded, 
should  follow  the  alternative  mandamus.  /  do  not  think  it 
important  to  inquire  whether  thefi^e  are  any  exceptions  to  this 
nUe.^^  It  is  plain  that  in  this  case  the  two  matters,  only  one 
of  which  the  relators  were  right  in  moving  for,  were  each  of 
them  matters  of  substance,  and  that  one  of  them  was  beyond 
the  legal  obligation  of  the  defendants  at  that  time.  The  last 
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remark  of  the  learned  justice  which  I  have  quoted,  indicates 
that  there  may  be  exceptions  to  the  general  rule  within  which 
the  case  was  brought  by  the  facts  and  the  law  of  it.  (See, 
also,  People  v.  Nostvand^  46  JN.  Y.,  376,  and  the  remark  of 
Church,  Ch.  J.,  near  the  top  of  page  378.) 

Now  the  whole  substance  of  the  alternative  writ  iu  this 
case  is,  that  the  defendant  shall  restore  the  public  highway. 
The  peremptory  writ  is  to  the  same  end.  It  differs  from  the 
former  only  in  the  extent  and  mode  of  the  work  it  commands 
for  the  accomplishment  of  that  end.  It  does  not  go  upon  the 
ground  that  there  is  no  legal  obligation  upon  the  defendants 
to  do  that  which  the  alternative  writ  commands,  but  that  the 
legal  obligation  under  which  the  defendants  rest  may  be 
lightened  and  be  performed  in  a  manner  somewhat  less 
onerous  to  them.     (3  Pick.,  345.) 

The  second  point  made  by  the  appellant  is,  that  the  per- 
emptory writ  may  do  no  more  than,  in  general  terms,  to 
direct  it  to  restore  the  highway.  It  is  claimed  that  there  is  a 
discretion  reposed  in  it  by  the  statute  as  to  the  manner  in  which 
the  restoration  shall  be  effected ;  that  it  is  an  engineering  ques- 
tion, which  the  court  cannot  determine  in  a  particular  man- 
ner, when  there  may  be  other  ways  equally  as  good  in  result. 
It  is  true  that  the  party  who  is  to  do  an  act  has,  in  general, 
the  election  of  the  manner  of  doing  it.  It  is  as  true  that,  if  he 
elects  a  manner  that  is  not  effectual,  and  the  act  remains  sub- 
stantially undone,  he  is  still  under  his  liability  to  do  it.  He 
has  no  discretion  whether  he  will  or  will  not  do  the  act. 
If  he  attempts  to  do  it  and  does  it  not,  still  the  court  may 
command  that  he  do  it.  In  this  case  the  appellant  was  under 
the  duty  to  restore  the  highway.  It  essayed  to  do  that  duty 
in  a  way  that  the  court  below  adjudges  was  not  effectual. 
An  alternative  mandamus  was  issued,  commanding  it  to 
restore  the  highway,  and  to  take  new  action  effectual  to  that 
end.  It  returned  that  it  had  restored  the  highway  before  the 
issuing  of  the  writ.  It  would  be  idle  to  issue  a  peremptory 
writ  again  commanding  it  to  restore  the  highway,  and  stop- 
ping with  the  reiteration  of  the  general  command  only.    The 
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court  having  ascertained,  by  the  proofs  of  the  parties,  in  what 
respects  the  action  of  the  appellant  has  failed,  may  properly 
point  oat  to  it  how  to  act  so  as  not  to  fail  again.  Though  in 
the  first  instance  there  may  be  a  discretion  with  the  appel- 
lant, it  is  not  that  which  is  known  as  judicial.  That  may  not 
be  commanded  by  mandamus  to  act  in  a  certain  way.  The 
discretion  here  is  a  ministerial  one.  The  act  of  restoration 
must  be  done.  If  the  discretion  as  to  mode  of  doing  it  is  so 
well  exercised  as  that  the  restoration  is  complete,  that  is  well. 
The  object  of  this  action  is  to  test  that.  The  appellant 
insists  that  it  had  well  exercised  it.  The  court  has  deter- 
mined that  it  had  not.  The  court  will  and  should  point  out  to 
it,  in  what  it  has  failed,  and  direct  it  particularly  what  it  must 
do  so  as  not  to  fail  again.  In  The  King  v.  Bristol  Dock  Co. 
(6  Barn.  &  Cress.,  181)  it  was  held  not  requisite  nor  proper 
to  call,  by  mandamus,  for  any  specific  act  of  alteration,  the 
mode  having  been  left  to  the  discretion  of  the  company  by 
act  of  parliament,  and  a  general  mandatory  clause  was 
approved.  This  was  in  1827.  Later  than  that,  however,  in 
liegina  v.  East.  Co.  B.  (2  Ad.  &  Ell.  [N.  S.],  569), 
Lord  Dbnman,  C.  J.,  said,  that  the  form  of  the  mandamus 
would  have  been  better  if  it  had  stated  what  was  required  ; 
that  he  did  not  like  the  form  which  required  compliance  with 
the  act  in  general  terms.  It  is  proper  to  add  that  in  that  case 
the  writ  was  denied,  though  on  other  grounds.  But  it  was 
not  a  new  notion  with  him.  (See  King  v.  Ouze  Bk,  Comra., 
3  Ad.  &  Ell.,  544 ;  see,  also,  Begina  v.  Bristol  Book  Co,j  2  Ad. 
&  Ell.  [N.  S.],  64.)  It  seems,  that  in  this  State  the  mandatory 
"writ  may  go  into  particulars.  {People  v.  Sups,  of  Delav)a/re^ 
45  N.  Y.,  196 ;  The  Same  v.  Sups,  of  Otsego,  51  id.,  408.) 

The  third  point  made  by  the  appellant  is,  that  a  mandamus 
-will  not  command  that  which  is  impossible.  It  is  claimed 
that  to  obey  the  command  of  the  peremptory  writ,  in  this  case, 
the  appellant  must  acquire  by  compulsory  measures  additional 
land  to  that  now  owned  by  it ;  and  that  it  cannot  now  take 
such  measures,  for  that  it  has  no  statutory  power  so  to  do. 
It   is  true  that  the  court  will  not,  by  its  writ  of  mandamus, 
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command  a  defendant  to  perform  an  impoBsibility.  And  it  is 
60.  that  there  must  be  express  sanction  and  clear  authority  of 
law  before  a  railroad  company  can  condemn  land  for  its 
purposes.  {Hens,  aiid  Sar.  R.  H.  v.  Davis,  43  K.  Y.,  137.) 
But  there  is  not  in  this  case  the  difficulty  which  the  appel- 
lant fears.  Railroad  companies  are  authorized  to  construct 
their  track  across,  along  or  upon  any  highway  which  the  route 
thereof  shall  intersect  or  toicch.  They  are  required  to  restore 
the  highway  to  its  former  state,  or  to  such  state  as  not 
unnecessarily  to  have  impaired  its  usefulness.  (Laws  of 
1850,  chap.  140,  p.  22,  §  24.)  It  is  manifest  that  if  the  track 
is  laid  along  or  upon  the  highway  the  highway  must  itself 
be  removed  away  from  the  track,  or  its  usefulness  will  be 
impaired.  The  track  of  the  railroad  cannot  be  constructed 
and  maintained  upon  a  highway  and  the  usefulness  of  the 
latter  not  impaired  unnecessarily,  as  required  by  section  24, 
without  a  removal  or  change  in  the  highway.  It  may  be 
that  such  removal  or  change  cannot  be  made  without  the 
taking  of  other  lands,  on  to  which  it  shall  be  removed. 
Hence,  the  acquisition  of  that  laud  is  required  for  the  pur- 
poses of  the  incorporation  of  the  company  (id.,  §  13,  p. 
215j ;  and  is  necessary  for  the  construction,  maintenance  and 
accommodation  of  its  railroad.  (Id.,  §  28,  sub.  3,  p.  224.) 
The  statute  cited  gives  ample  power  to  take  compulsorily  the 
land  thus  required.  (Sections  14  et  seq.)  It  is  unnecessary 
to  inquire  whether  chapter  237,  Laws  of  1869  (page  441),  does 
not  also  give  power.  It  follows,  that  it  is  possible  to  acquire 
the  additional  land,  and  that  the  writ  does  not  command  an 
impossibility  nor  an  unlawful  act. 

The  next  point  made  by  the  appellant  grows  out  of  the 
last.  It  is,  that  a  mandamus  will  never  issue  to  compel  one 
to  do  an  act  which  he  has  not  within  himself  the  power  to  do. 
This  proposition  applied  to  this  case  is,  that  the  appellant 
will  not  be  compelled  to  restore  the  highway  at  a  certain 
point,  if  lands  must  be  acquired  therefor  by  proceedings 
under  the  statute.  But  this  writ  has,  not  seldom,  been  sent 
to  quuai  public  corporations  directing  them  to  action,  which 
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required  shnilar  proceedings  on  their  part.  {Iteg.  v.  Bir- 
mingham  R.W.  Co,,  2  Ad.  &  El.  [N.  S.],  47.)  In  that  case, 
it  was  held  that  though  the  time  in  which  compulsory  pro- 
ceedings might  be  taken  had  expired,  that  fact  presented  no 
reason  why  a  mandamus  should  not  go.  A  fortiori,  may  it 
go  if  the  power  to  take  such  proceedings  exists.  The  first 
position  was  questioned  in  Reg.  v.  East.  Co.  R.  (10  Ad.  & 
El.j  531-557).     The  latter  position  was  not. 

To  the  argument  of  the  appellant,  that  in  proceedings  to 
take  lands  compulsorily  it  might  be  defeated,  it  is  to  be 
answered :  that  if  that  result  was  upon  the  merits  and  not 
from  its  own  default  or  miscarriage,  it  would  be  a  good 
answer  for  it,  if  proceeded  against  as  in  contempt  for  not 
obeying  the  writ.  The  same  court  which  adjudged  that  it 
should  not  take  the  land  would  not  punish  it  for  not  taking 
it  when  permission  to  take  could  not  be  had.  * 

The  appellant  further  insists,  that  section  27,  subdivision  5, 
above  cited,  expresses  no  legislative  intention  that  the  highway 
is  to  be  widened  or  changed  outside  of  its  original  limits ;  and 
that  the  section  is  not  susceptible  of  a  construction  to  the  con- 
trary. The  section  allows  a  railroad  company  to  construct  its 
track  upon  a  highway,  but  at  the  same  time  requires  that  it 
shall  restore  the  highway  to  such  a  state  as  not  unnecessarily 
to  have  impaired  its  usefulness.  It  is  true,  that  bringing 
in  the  word  unnecessarily,  does  imply  that  the  usefulness  of 
the  highway  may  have  been  somewhat  impaired,  either  in 
the  process  of  the  construction  or  in  the  maintenance  of  the 
railway.  But  it  is  quite  certain  that  the  section  does  not 
mean  that  the  highway  should  be  rendered  useless.  The 
section  means  to  preserve  the  highway  for  use  by  public 
travel,  and  to  permit  an  adoption  of  it  at  the  same  time  by 
the  railroad  company  for  the  laying  of  its  track  upon  it.  It 
permits  the  latter  on  the  condition  that  the  former  shall 
be  continued.  It  is  explicit,  that  the  highway  shall  not 
have  been  unnecessarily  impaired  in  its  usefulness.  The 
courts  below  have  found  that  it  has  been  thus  impaired. 
From  this  follows  one  of  two  things :  either  the  track  of  the 
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defendant  is  unlawfully  upon  the  highway,  or  it  may  restore 
the  highway  to  the  state  required.  It  is  not  the  first,  for 
the  legislature  meant  that  the  railroad  company  might  con- 
struct its  track  upon  a  highway  which  the  route  of  the  road 
should  touch  ;  it  must  then  be  the  last.  The  duty  of  restor- 
ing imposed,  carries  with  it  the  power  to  restore,  and  in  the 
exercise  of  that  power,  all  other  needful  auxiliary  powers 
given  by  the  statute  may  also  be  exercised  ;  and  of  these  is 
the  power  to  take  lands  corapulsorily  when  necessary  for 
the  purpose  of  the  incorporation  of  the  company.  So  that 
the  whole  scope  of  the  statute  shows  the  legislative  intent, 
that  in  a  case  of  necessity  land  may  be  compulsorily  acquired 
for  the  purpose  of  extending  the  original  limits  of  a  high- 
way, or  of  entirely  removing  it  to  another  neighboring  place. 
Moreover,  it  is  shown  by  the  papers  in  the  case,  that  it 
was  by  the  order  and  permission  of  the  Supreme  Court  that 
the  appellant  constructed  its  railroad  along  and  upon  this 
highway.     This  order  was  obtained  under  the  statute. 

It  is  further  contended  by  the  appellant  that,  inasmuch  as 
the  order  of  reference  was  '*  to  hear  and  determine  the  whole 
issues  of  fact  in  the  cause,"  the  court  below,  at  Special  Term, 
had  no  power,  on  the  coming  in  of  the  report  of  the  referee, 
to  disregard  his  findings  of  fact.  The  argument  is  this  :  The 
Code  (§  272)  provides  that  when  the  reference  is  to  report 
the  facts,  the  report  shall  have  the  efiect  of  a  special  verdict. 
The  office  of  a  special  verdict  is  to  find  and  present  the  facts 
to  the  court,  so  that  there  shall  be  left  to  it  nothing  but  tlie 
determination  of  questions  of  law.  {Longley  v.  Warner^  3 
N.  Y.,  327.)  If  the  order  of  reference  in  this  case  was  in 
necessary  effect  an  order  to  report  the  facts,  then,  as  the 
report  would  have  the  effect  of  a  special  verdict,  the  court 
below  could  have  done  no  more  than  to  determine  the  ques- 
tions of  law  arising  thereon.  It  was  not,  in  terms,  an  order 
to  report  the  facts ;  it  was,  in  terms,  to  hear  and  determine 
the  whole  issues  of  fact  in  the  cause.  It  restricted  the  power 
of  the  referee  to  an  inquiry  into,  and  a  determination  of  the 
facts.     It  was  not  a  reference  of  the  whole  issue.     No  judg- 
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ment  was  entered  npon  it ;  none  could  be.  (Code,  §  272.)  The 
language  of  the  order  is  not  different  (save  that  it  is  confined 
to  the  issues  of  fact)  from  that  of  an  order  referring  the  action, 
"  to  hear  and  determine  the  same,  and  the  issues  therein." 
Yet  restricting  the  referee  to  a  consideration  of  the  issues  of 
fact  only,  and  directing  him  to  determine  them,  it  would  be 
easy  to  hold  it  as  directing  a  report  of  the  facts,  and  as  fall- 
ing within  the  last  clause  of  section  272  of  the  Code.  The 
parties,  however,  have  dealt  with  it  differently.  It  appears 
fr6m  the  order  made  at  Special  Term,  that  upon  the  coming 
in  of  the  referee's  report,  the  evidence  came  in  with  it,  and 
both  parties  were  heard  upon  the  evidence  as  well  as  the 
report,  and  the  learned  justice  who  sat  at  Special  Term,  in 
pei-son,  viewed  the  premises,  attended  by  the  attorneys  of  the 
parties  respectively.  All  this  was  without  objection,  so  far 
as  appears,  from  the  defendant.  The  order  cannot  now  have 
the  effect  claimed  for  it  by  appellant. 

Another  point  made  by  the  appellant  is,  that  the  judg- 
ment of  the  court  below,  in  fact,  discontinues  a  highway, 
which  it  says  the  court  has  no  power  to  do.  It  may  be 
conceded  that  the  latter  part  of  this  proposition  is  correct, 
and  yet  the  point  not  be  tenable ;  for  it  still  is  to  be  main- 
tained that,  in  fact,  there  is  a  discontinuance  of  a  high- 
way. What  the  court  adjudged  and  commanded  was,  that 
the  track  of  the  highway  for  travel,  at  a  certain  place,  should, 
on  account  of  the  dangerous  character  of  crossings  made 
there  by  the  appellant,  be  changed  from  one  side  of  the 
railroad  track  to  the  other.  The  distance  between  the  cross- 
ings is  not  great.  The  highway,  as  ordered  to  be  made,  fur- 
nishes communication  as  effectually  as  before,  between  the 
two  points,  and  for  the  adjacent  lands  throughout  the  whole 
distance.  In  fact,  it  is  the  same  highway,  in  the  sense  of  a 
way  of  passage  from  one  point  to  another,  and  for  the  con- 
venience of  all  premises  between  those  points.  Though  the 
track  for  travel  will  not  be  over  the  same  space,  yet  it  will 
be  for  all  practical  uses  the  same  highway ;  there  is  no  dis- 
continuance of  the  highway. 
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The  judgment  appealed  from  should  be  aflSrmod. 
All  concur. 
Judgment  afSrmed. 


Elisha  Bloomer,  Appellant,  v.  Thomas  F.  Stuboes  et  al., 

Bespondents. 

Defendants  held  certain  mortgages,  assigned  to  them  by  the  O.  I.  Co.  as 
collateral  security  for  an  indebtedness.  They  commenced  a  suit  for  the 
foreclosure  thereof  making  the  plaintiff,  who  was  then  the  owner  of  the 
equity  of  redemption  in  the  mortgaged  premises,  and  said  company 
and  H.,  its  receiver,  defendants.  The  complaint  set  forth  the  above 
facts,  alleged  that  the  said  defendants  had  or  claimed  some  interest,  but 
that  the  same,  if  any,  accrued  subsequent  to  the  mortgage,  and  asked 
that  they  be  barred  of  all  right,  claim  and  equity  of  redemption,  etc. 
The  defendants  named  were  duly  served  or  appeared;  the  present  plain- 
tiff alone  answered ;  the  usual  judgment  was  rendered,  directing  sale 
and  barring  and  foreclosing  all  rights  and  interests  of  defendants. 
Under  this  judgment  the  premises  were  sold  and  the  defendants  here 
became  the  purchasers.  The  premises  did  not  sell  for  sufficient  to  pay 
the  indebtedness  to  them.  In  an  action  brought  by  plaintiff,  as  assignee 
of  the  rights  and  interests  of  the  O.  I.  0«.  to  redeem,  heid^  that  all  rights 
of  the  company  in  and  to  the  premises  were  extinguished  by  said  judg- 
ment, and  that  the  adjudication  was  binding  upon  it  and  plaintiff  so 
long  as  it  remained  unreversed  and  unmodified. 

It  seemSy  that  if  there  remained  any  unextinguished  right  of  redemption 
after  the  purchase  by  defendants,  it  did  not  attach  to  the  land  so  as  to 
enable  plaintiff,  by  redemption,  to  acquire  it  absolutely ,  but  only  attached 
so  far  as  to  give  him  a  lien  for  the  amount  unpaid  upon  the  notes. 

8lee  V.  The  MaTihattan  Company  (1  Paige,  48)  and  Hoyt  v.  Marteiue  (16  N. 
Y.,  281)  distinguished  and  limited. 

(Argued  April  18,  1874;  decided  September  22, 1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  defendants  entered  upon  an  order  of  the  court  at 
Circuit  dismissing  the  complaint. 

This  was  an  action  to  redeem  certain  premises  situate  in 
the  city  of  New  York. 
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On  September  3,  1857,  the  Ocean  Insurance  Company  was 
the  owner  of  three  promissory  notes,  with  bonds  and  mort- 
gages given  to  secure  the  same,  which  were  executed  by  one 
Cook  to  the  plaintiff  and  by  him  assigned  to  said  company ; 
the  latter  assigned  them  to  the  defendants  as  collateral  secu- 
rity for  a  debt  due  to  them  by  said  company.  A  fore- 
closure suit  was  commenced  upon  these  moiiigages  on  May 
11,  1859,  by  the  defendants,  the  complaint  being  in  the 
ordinary  form  for  the  collection  of  the  amount  due  upon 
these  three  mortgages,  stating,  however,  that  the  same  were 
held  as  collateral  for  debt  due  by  the  company.  The  notice 
of  object  of  action  as  well  as  the  lis  pendens  stated  that 
the  purpose  of  the  suit  was  to  foreclose  said  three  mortgages, 
and  that  no  personal  claim  was  made  against  any  of  the 
defendants  save  the  mortgagor.  The  Ocean  Insurance  Com- 
pany was,  on  May  12,  1859,  through  its  vice-president,  served 
with  the  summons  and  notice  of  object  of  action,  but  did 
not  appear  or  answer.  This  company  had  been  previously 
declared  insolvent  by  order  of  this  court,  dated  December 
21,  1858,  and  Albert  Horn  had  been  appointed  receiver. 
The  receiver  was  served  and  appeared,  but  did  not  answer. 
Plaintiff  was  also  made  defendant,  he  then  owning  the  equity  of 
redemption  in  the  mortgaged  premises.  He  put  in  an  answer, 
but  only  raising  the  issue  that  there  had  been  an  agreement 
to  extend  the  notes  for  which  the  mortgages  were  originally 
given,  which  defence  was  overruled,  and  on  March  22,  1860, 
an  order  was  made  "  that  the  plaintiffs  were  entitled  to  the 
relief  demanded  in  the  complaint "  and  a  reference  ordered  "  to 
compute  the  amount  due  upon  the  notes  and  mortgages  set 
forth  in  said  complaint."  The  referee  reported  the  amount  due 
upon  the  mortgages  themselves,  and  also  reported  the  amount 
due  to  Sturges  &  Co.  from  the  Ocean  Insurance  Company 
upon  the  debt  for  which  they  were  held  as  collateral  security. 
Judgment  was  perfected  directing  a  sale  of  the  mortgaged 
premises,  that  the  plaintiffs  be  paid  the  amount  due  them  for 
which  they  held  the  mortgages  as  collateral,  and  when 
enough  of  the  premises  were  sold  to  pay  this  and  expenses, 
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that  further  sale  be  subject  to  the  order  of  the  court  as  to 
which  defendants  respectively  may  apply;  also  the  usual 
clause  giving  permission  to  any  of  the  parties  to  purchase, 
and  that  defendants  be  barred  and  foreclosed  of  all  rights, 
equity  of  redemption,  etc.  The  premises  were  sold  under 
this  judgment  and  purchased  by  defendants,  the  sale  not 
realizing  enough  to  pay  the  amount  of  their  claim.  Subse- 
quently the  name  of  the  company  was  changed  from  the  Ocean 
to  the  Anchor  Insurance  Company.  In  May,  1861,  another 
receiver  of  said  company,  was  appointed,  who  sold  at  auction 
all  the  right,  title  and  interest  of  the  company  in  said  prem- 
ises, with  its  right  to  redeem  the  same,  which  were  purchased 
by  and  assigned  to  plaintiff.  The  court  dismissed  the  com- 
plaint upon  the  trial  and  plaintiff  appealed  from  the  judgment 
to  the  General  Term  of  the  first  department,  but  the  justices 
holding  the  term  at  which  it  was  argued  being  evenly  divided 
it  was  ordered  to  the  second  department. 

Amnsa  J.  Parker  for  the  appellant.  The  assignment  of 
the  mortgages  to  Sturges  &  Co.  having  been  made  as 
collateral  security,  was  in  legal  effect  a  mortgage  of  such 
mortgages.  {Carr  v.  Carr,  52  N.  Y.,  254;  Slee  v.  Manhatr 
tan  Co,,  1  Paige,  49,  70-79 ;  Hoyt  v.  Martenae,  16  N.  Y., 
234 ;  Case  v.  Carroll,  35  id.,  385,  390 ;  Graydon  v.  Churchy 
7  Mich.  [3  Cooley],  37.)  Defendants  having  purchased  the 
mortgaged  premises  in  their  suit  to  foreclose  the  mortgages, 
they  held  the  premises  as  collateral  security  only  and  subject 
to  right  of  the  assignors  to  redeem  them.  (  Weed  v.  Snow, 
1  Mich.,  132 ;  York  Manfg.  Co,  v.  Cutts,  18  Me.,  190,  201 ; 
Solomon  V.  Wilsan,  1  Whart.,  241 ;  Ilenry  v.  Dams,  7  J. 
Ch.,  40 ;  Sweet  v.  Van  Wyck,  3  Barb.  Ch.,  447 ;  Norton  v. 
Warner,  3  Edw.  Ch.,  106 ;  1  Wash,  on  K  P.,  501 ;  1  L.  Cas. 
in  Eq.,  211 ;  Brown  v.  Tyler,  8  Gray,  135, 139.)  The  object 
of  the  action  being  only  to  foreclose  the  equity  of  the  orig- 
inal mortgagor,  no  rights  between  the  assignor  and  the 
defendants  in  this  action  which  were  created  by  the  assign- 
ment, could  be  or  were  affected  thereby.     {Hoyt  v.  Martense, 
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16  K  r.,  234;  MaUhewa  v.  Duryea,  17  Abb.  Pr.,  263 ;  4 
Keyes,  525  ;  Taylor  v.  TayUr^  43  N.  Y.,  12,  13  ;  Towers  v. 
White,  10  Paige,  395 ;  K  L.  and  T.  Go.  v.  Seymour,  9  id., 
545 ;  U.  Ins.  Co.  v.  Van  Hensaelaer,  4  id.,  85 ;  Dury  v. 
Clark,  16  How.,  431 ;  Zeiois  v.  Smith,  5  Seld.,  515,  516.) 
The  action  of  the  referee  in  computing  the  amount  due  to 
Sturges  &  Co.,  and  the  incorporating  of  such  finding  in  the 
judgment  did  not  foreclose  or  in  any  way  affect  the  equity 
of  redemption  created  by  the  assignment  and  existing  in  the 
company.  {Taylor  v.  Taylor,  43  N.  Y.,  686 ;  Lewis  v.  Smith, 
11  Barb.,  152 ;  5  Seld.,  516;  MaUxmey  v.  Horan,  12  Abb.  Pr. 
[N.  S.],  289,  294 ;  Matthews  v.  Dui^ea,  17  Abb.  Pr.,  263  ; 
Mer.  Ins.  Co.  v.  Marvin,  1  Paige,  557 ;  CamjpheU  v.  Con- 
solus,  25  N.  Y.,  613 ;  Iio7ne  JSx.  Bh.  v.  Eames,  1  Keyes, 
594;  Bradley  v.  Alrich,  40  N.  Y.,  504;  M.  and  T.  Savgs. 
Inst,  V.  Roherts,  1  Abb.  Pr.,  381 ;  Simonson  v.  Blake,  12  id., 
331 ;  BiMwinkle  v.  Ryder,  id.,  311 ;  Byrne  v.  Romaine,  2 
Edw.  Ch.,  445,  447,  and  cases  cited.)  Notice  to  Bloomer 
in  the  foreclosure  suit  was  not  notice  to  the  company,  even 
though  he  was  president,  and  did  not  affect  its  right  of 
redemption.  {President,  etc.,  v.  Comer,  37  N.  Y.,  20, 
323;  Miller  v.  Illinois  Central  RaiUroad,  24  Barb.,  312; 
La  Farge  Fire  Insuram,ce  Co.  v.  Bell,  22  id.,  54;  Olcott 
V.  Tioga  Railroad,  27  N.  Y.,  561;  National  Bank  v. 
Horton,  1  Hill,  572.)  Mere  notice  of  the  decree  or  of  the 
sale  thereunder  would  not  cut  off  any  equity  of  redemption 
not  legally  foreclosed.  {Slee  v.  Manh.  Co.,  1  Paige,  49 ; 
Hoyt  V.  Martense,  16  N.  Y.,  234 ;  Case  v.  Carrol,  35  id.,  385.) 
The  formal  decree  does  not  contain  anything  that  actually 
forecloses  the  company's  equity  of  redemption.  {CampheU 
V.  Consalus,  25  N.  Y.,  613,  615;  Chappell  v.  Potter,  11 
How.  Pr.,  365,  367;  Rome  Ex.  Bk.  v.  Eames,  1  Keyes,  588, 
594;  Simonso7i  v.  Blake,  12  Abb.,  331.)  The  interest  created 
by  the  assignment  was  an  interest  in  the  land.  (2  Bl.  Com., 
158;  4  Kent's  Com.,  164;  Story's  Eq.,  1016;  2  L.  Caa.  in 
Eq.,  4^9  ;  1  Smith's  L.  Cas.,  57.)  The  assignor  was  the  owner 
of  the  mortgage  in  the  same  sense  in  which  the  mortgagor 
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is  owner  of  the  land.  (3  Edw.  Ch.,  106;  22  Eng.  Oh.,  40.) 
This  interest  was  to  be  governed  in  regard  to  its  foreclosure 
by  the  same  rnle  as  mortgages  on  real  estate.  (Slee  v.  Manh. 
Co.y  1  Paige,  48 ;  Brookway  v.  Wella^  id.,  618 ;  Holdridge  v. 
GiUeapi,  2  J.  Oh.,  30 ;  Henry  v.  Davis,  7  id.,  324 ;  S.  C,  2 
Cow.,  324;  Brainard  v.  Cooper ,  6  Seld.,  358;  Miner  v. 
Beelcman,  11  Abb.  Pr.  [N.  S.],  154;  Johnson  v.  Hart,  3  J. 
Cas.,  331.)  An  agreement  waiving  the  right  of  redemption 
embodied  in  a  mortgage  is  void.  (2  Story's  Eq.  Jur.,  §  1019 ; 
Crabb  on  R.  P.,  §  2252 ;  Henry  v.  Davis,  7  J.  Oh.,  40 ; 
Clark  V.  Henry,  2  Oow.,  324.)  The  fact  that  plaintiff  was  a 
party  to  the  foreclosure  is  immaterial.  {MoMahon  v.  AUen, 
34  Barb.,  65 ;  Schermerhorn  v.  Talman,  14  N.  Y.,  127,  143 ; 
Winslow  V.  Whiting,  47  id.,  201 ;  Griffith  v.  Griffith,  9  Paige, 
315;  Hoff.,  153;  Wood  v.  Chapman,  3  Kern.,  509.)  It  was 
error  for  the  court  below  to  hold  that  objections  to  the  decree 
could  only  be  taken  in  the  foreclosure  case.  {Pioabia  v. 
Everard,  4  How.  Pr.,  113 ;  MoneU  v.  Lavrrence,  12  J.  R., 
534;  2  Hoff.  Oh.  Pr.,  3;  Dobson  v.  Pearce,  12  K  Y.,  156, 
166.)  It  was  error  to  exclude  upon  the  trial  the  order  made 
pending  the  foreclosure  vacating  the  order  appointing  a 
receiver  of  the  company  and  reinstating  the  company  in  its 
functions  and  powers.  {Sedgwick  v.  Cleveland,  7  Paige,  290 ; 
Dease  v.  Thorn,  3  J.  R.,  552 ;  Cleveland  v.  Bceman,  24  N. 
Y.,  619,  621.)  A  receiver  is  only  an  officer  of  the  court;  he 
has  no  rights  whatever  and  his  appointment  in  no  way  affects 
the  title  to  property.  {In  re  Colvin,  3  Md.  Oh.  Dec,  278 ; 
Edw.  on  Recrs.,  42 ;  Wilson  v.  Wilson,  1  Barb.  Oh.,  592 ; 
In  re  Eg.  Assn,,  MS.  G.  T.,  First  Dep.) 

Daniel  D,  Lord  for  the  respondents.  The  order  of  refer- 
ence and  decree  of  foreclosure  and  sale  cannot  be  impeached 
in  a  collateral  action.  {Dobson  v.  Pearce,  12  N.  Y.,  164; 
Oocdhue  V.  Churchman,  3  Barb.  Oh.,  596.)  The  complaint 
was  sufficiently  definite  to  apprise  the  defendant  of  the  relief 
demanded.  (Oode,  §§  142,  176;  Dunn  v,  Divwn,  15  N.  Y., 
498 ;  Rtckman  v.  Plainer,  15  Barb.,  550 ;  Denry  v.  Cl^irk, 
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16  How.  Pr.,  424 ;  Banks  v.  Walker,  3  Barb.  Ch.,  439 ;  AUm 
V.  Paiteraaii,  3  N.  Y.,  476.)  If  plain tifiTs  right  rested  ou  a 
fiduciary  relation  existing  between  the  company  and  Sturges 
&  Co.,  it  was  not  assignable  by  the  company.  (McMahon  v. 
AUm,  34  Barb.,  56 ;  NicM  v.  N.  T.  and  E.  E.  R.  Co.,  12 
N.  Y.,  137 ;  Schermerhorn  v.  Talman,  14  id.,  127.)  Plain- 
tiffs claim  is  inequitable.  {John  v.  Bennett,  39  Barb.,  237 ; 
2  R.  S.,  713  [Edra.  ed.].) 

Johnson,  J.  The  claim  to  redeem,  advanced  by  the  plain- 
tiff, is  founded  upon  his  purchase  from  the  receiver  of  the 
Anchor  Insurance  Company  in  June,  1866,  in  whom  was 
then  supposed  to  be  vested  such  rights,  in  respect  to  the 
property  in  question,  as  belonged  to  the  Ocean  Insurance 
Company  at  and  immediately  after  the  purchase  by  the 
defendant  Sturges,  at  the  foreclosure  sale  in  May,  1860.  If, 
therefore,  the  proceedings  and  judgment  in  the  foreclosure 
suit,  under  which  the  defendant  Sturges  purchased,  were 
effectual  to  extinguish  the  rights  of  the  Ocean  Insurance 
Company  in  the  property  sold,  the  plaintiff  cannot  succeed. 

The  Ocean  Insurance  Company  being  the  holder  of  these 
notes  and  mortgages  by  assignment  from  the  present  plaintiff, 
to  whom  they  were  originally  made,  and  being  indebted  to 
the  firm  of  Sturges  &  Co.,  assigned  the  same  to  that  firm 
as  collateral  security  for  the  claim  due  to  it  from  that 
company. 

The  notes  being  unpaid,  Sturges  &  Co.  commenced  a  suit 
for  the  foreclosure  of  the  mortgages  and  the  sale  of  the 
mortgaged  premises.  Among  the  defendants  were  Bloomer, 
the  present  plaintiff,  then  the  owner  of  the  equity  of  redemp- 
tion of  the  lands  mortgaged,  by  conveyance  from  Cook  the 
mortgagor,  the  Ocean  Insurance  Company  and  one  Horn, 
who  had  been  appointed,  and  then  was,  receiver  of  that 
company,  and  also  Cook,  the  mortgagor  and  maker  of  the 
notes  which  the  mortgages  were  given  to  secure.  The 
preceding  material  facts  were  alleged,  and  it  was  further 
averred  that  the  defendants  had  or  claimed  to  have  some 
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interest  in  or  lien  upon  the  said  mortgaged  premises,  or 
some  part  thereof,  but  that  such  interest  or  lien,  if  any,  had 
accrued  subsequently  to  the  lien  of  the  said  mortgage.  The 
relief  prayed  for  was,  among  other  things,  that  the  defend- 
ants might  be  barred  and  foreclosed  of  all  right,  claim,  lien 
and  equity  of  redemption  in  the  mortgaged  premises,  and 
that  the  premises  should  be  sold  and  the  plaintiff  paid  the 
amount  due  on  the  notes  and  mortgages.  Upon  this  com- 
plaint, the  defendants  named  appear  to  have  been  duly 
served,  or  to  have  actually  appeared  in  the  action  ;  and  such 
proceedings  were  subsequently  had  that  a  judgment  was 
rendered  by  the  court  for  the  sale  of  the  mortgaged  premises, 
by  which  it  was  also  adjudged  that  any  of  the  parties  to  the 
action  might  purchase  at  the  sale,  and  that  the  defendants 
and  each  of  them  should  be  forever  barred  and  foreclosed  of 
all  right,  title,  interest  and  equitj'-  of  redemption  in  said 
mortgaged  premises  so  sold,  or  any  part  thereof.  Besides 
these  provisions,  the  judgment  contained  a  direction  for 
arresting  the  sale  wlien  enough  should  be  realized  to  pay  the 
amount  determined  by  the  judgment  to  be  due  to  the  plain- 
tiff from  the  Ocean  Insurance  Company,  but  as  the  whole 
premises  did  not  sell  for  the  requisite  sum  the  provisions  in 
that  behalf  did  not  affect  the  proceedings.  Under  this  judg- 
ment the  sale  took  place,  and  the  defendants  Sturges  became 
the  purchasers. 

It  is  obvious  that  the  court  which  pronounced  the  judg- 
ment which  has  been  stated  had  jurisdiction  of  the  subject- 
matter  of  the  action  and  of  the  parties  who  have  been  named. 
This  being  so,  the  judgment,  in  every  form  of  collateral 
inquiry,  must  be  taken  to  be  valid  and  effectual,  even  though 
it  should  appear  both  erroneous  and  irregular.  The  remedies 
for  such  defects  are  by  appeal  for  error,  or  application  to  the 
court  which  gave  the  judgment  to  correct  the  irregularity. 
These  are  proceedings  in  the  suit  itself  in  which  the  error  or 
irregularity  occurred.  But  the  case  now  before  the  court  is 
a  new  and  original  proceeding  and  the  judgment  in  foreclos- 
ure cannot  be  attacked,  jurisdiction  liaving  existed.     It  must 
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be  dealt  with  in  the  same  manner  and  receive  the  same  sup- 
port as  if  it  had  been  pronounced  upon  full  argument  and 
mature  consideration.  It  is,  however,  scarcely  necessary  to 
invoke  these  principles  in  support  of  the  judgment  in  the 
foreclosure  suit  here  in  question.  The  object  of  that  suit,  as 
disclosed  by  the  averments  and  prayer  of  the  complaint,  was  . 
to  obtain  payment  and  satisfaction  of  the  mortgages  which 
the  plaintiff  held  by  assignment  from  the  Ocean  Insurance 
Company.  Primarily  this  object  was  sought  to  be  effected 
by  the  sale  of  the  mortgaged  premises.  To  effectuate  the  end 
sought  it  was  necessary  to  make  a  good  title  to  the  purchaser 
at  the  sale,  and  this  could  only  be  done  by  the  extinguishment 
of  all  rights  which  were  subsequent  or  subject  to  the  lien  of 
the  mortgages  in  foreclosure.  To  this  end,  among  others, 
was  the  Octon  Insurance  Company  made  a  party  defendant. 
The  possibility  that  the  mortgaged  premises  might  not  sell 
for  enough  to  satisfy  the  claim  of  the  plaintiff  in  the  fore- 
closure was  one  which  the  company  was  bound  to  contem- 
plate and  to  act  in  view  of,  for  its  own  protection.  It  might 
have  paid  off  the  plaintiff's  claim  or  have  protected  its  interest 
by  bidding  in  the  property.  Doing  neither  of  these  things, 
nor  alleging  any  ground  of  defence  against  the  action,  it  is 
impossible  that  it  should  now  be  held  entitled  to  any  further 
right  in  the  premises.  Indeed,  if  the  assignment  had  been 
absolute  and  no  interest  had  remained  in  the  company,  it 
would  not  have  been  a  proper  party  to  the  foreclosure  suit. 
Its  interest  in  the  mortgaged  property,  that  it  should  bring 
more  than  the  amount  as '  security  for  which  it  had  been 
assigned,  was  the  only  ground  on  which  it  needed  to  be  made 
a  party ;  and  as  to  its  rights  in  that  aspect  it  had  its  day  in 
court  and  the  adjudication  made  is  binding  upon  it  so  long  as 
it  stands  unreversed  or  unmodified. 

This  case  must  not  be  confounded  with  those  in  which 
a  party  having  a  right  subsequent  to  a  mortgage  sought 
to  be  foreclosed,  and,  also,  a  prior  right,  has  been  held  not 
to  be  precluded  in  respect  to  the  prior  right  by  a  foreclosure, 
the  terms  of  which  were  obviously  framed  with  reference 
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to  the  subsequent  right,  though  expressed  broadly  enough 
to  seem  to  include  the  prior  right  also.  Such  were  the 
cases  of  Frost  v.  Koon  (30  N.  Y.,  428,  444,  446)  and  the  cases 
therein  stated  and  considered.  Such  was  also  the  case  of 
MaUoney  v.  Horan  (49  N.  Y.,  Ill),  in  which  a  wife's  right 
,  of  dower  was  deemed  not  barred  by  a  judgment  setting  aside 
a  conveyance  of  the  fee  made  to  her  by  the  grantee  of  her 
husband  as  fraudulent  as  against  his  creditors,  ahhough  she 
had  joined  with  her  husband  in  the  conveyance  adjudged 
fraudulent.  These  cases  are  not  understood  to  trench  at  all 
upon  the  well  settled  doctrine  in  respect  to  the  effect  of  judg- 
ments as  estoppels,  which  is  stated  in  Clemens  v.  Clemens  (37 
N.  Y.,  74)  in  terms  long  approved.  *^  A  judgment  or  adju- 
dication is  final  and  conclusive  not  only  as  to  the  matter  actu- 
ally determined,  but  as  to  every  other  matter  which  the  par- 
ties might  have  been  litigating  and  have  had  decided  as  inci- 
dent to  or  essentially  connected  with  the  subject-matter  of 
the  litigation,  and  every  matter  coming  within  the  legitimate 
purview  of  the  original  action,  both  in  respect  to  matters  of 
claim  and  of  defence."  They  are  rather  held  to  be  cases  in 
which  the  matter  was  only  apparently  and  not  really  involved 
in  the  determination  of  the  former  suit,  and  was  in  fact  nei- 
ther the  ground  of  any  claim  or  defence  appropriate  to  the 
original  suit.  Obviously,  these  cases  can  have  no  legitimate 
application  to  such  a  case  as  that  before  us,  in  which  the 
interest  now  set  up  and  claimed  to  be  unaffected  by  the  for- 
mer judgment  was  the  only  ground  upon  which  the  party 
could  be  rightfully  impleaded  in  that  suit. 

The  cases  of  Slee  v.  The  Manhattan  Co.  (1  Paige,  48)  and 
Hoyt  V.  Martense  (16  N.  Y.,  231)  are  claimed  to  give  support 
to  the  doctrine  which  the  plaintiff  seeks  to  establish.  But, 
rightly  considered,  this  claim  is  not  well  founded.  The  chan- 
cellor, in  his  opinion,  limits  his  statement  of  the  effect  of  a 
supposed  decree  in  equity  to  a  case  in  which  Slee  (whose 
position  answered  to  that  of  the  company  in  this  case)  was 
not  made  a  party  to  the  suit.  It  was  on  that  ground  that 
Slee's  equitable  claim  would  have  remained  untouched  by 
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the  foreclosure  had  it  occurred  in  an  equity  suit,  to  which 
Slee  was  not  a  party ;  and  it  was  on  the  ground  of  the  exact 
equivalence  of  a  statute  foreclosure  to  such  a  foreclosure  by 
suit  that  Sleeps  equity  was  deemed  not  cut  off. 

ffbyt  V,  Martenae  stands  upon  a  different  ground.  In  that 
case,  as  is  shown  by  a  reference  to  the  case  and  points  on 
which  tlie  decision  was  made,  the  debt  between  Hoyt  and 
Martense,  to  secure  which  the  mortgage  had  been  assigned, 
was  not  due  when  the  foreclosure  was  commenced.  On  that 
ground,  the  suit  to  foreclose  was  brought  in  the  names  of 
the  assignor  and  the  assignee,  and  the  decree  professed  only 
to  adjudicate  upon  and  foreclose  the  rights  of  the  defendants, 
leaving  those  of  the  plaintiffs,  as  between  each  other,  unaf- 
fected. 

Another  aspect  of  the  two  cases  last  cited  is  not  now  requi- 
site to  he  determined  upon ;  for  if  there  remained  an  unex- 
tinguished right  of  redemption  after  the  purchase  by  Sturges 
&  Co.,  at  the  foreclosure  sale,  it  is  now  vested  in  the 
plaintiff.  Wliether  it  attached  to  the  land  so  as  to  enable 
him  by  redemption  to  acquire  it  absolutely,  or  whether  it 
attached  to  the  laud  only  so  far  as  to  give  him  a  lien  upon  it 
for  the  amount  unpaid  upon  the  notes  and  mortgages  trans- 
ferred by  the  company  to  Sturges  &  Co.  as  security,  he 
would  in  either  event  be  entitled  to  a  determination  in 
his  favor.  The  nature  of  the  redemption  in  such  a  case 
cannot  be  considered  as  finally  determined  by  the  cases  cited. 
The  assignors  having  had  only  a  money  claim  of  definite  extent 
secured  on  the  land,  can  have  no  equity  to  anything  fur- 
ther. Their  right  was,  on  paying  up  the  debts,  to  have 
back  their  mortgages,  and  no  principle  is  perceived  on 
which  that  right  ought  to  be  enlarged  oi*  altered  so  as  to  give 
the  title  to  the  land  instead  of  a  lien  for  a  definite  sum. 
In  estimating  the  judicial  value  of  what  was  said  by  the  chan- 
cellor in  support  of  the  right  of  Slee  to  have  the  land  in  the 
case  in  1  Paige,  it  should  be  observed  that  the  distinction 
between  a  right  to  redeem  the  land  and  the  right  to  redeem 
by  setting  up  the  original  lien  to  the  amount  secured  by  it 
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was  of  no  practical  consequence  in  that  case,  for  it  appears 
that  the  amount  due  by  the  original  mortgage  was  $4,000 
and  interest,  while  the  value  of  the  land  appears  to  have 
been  $3,000  only.  This  appears  from  the  statement  at  page 
61,  and  also  from  the  original  papers  which  have  been 
examined.  Under  such  circumstances  the  parties  would  be 
quite  indiflferent  as  to  the  precise  form  of  the  right  of 
redemption,  since  any  right  to  redeem  was  sufficient  to  cover 
the  whole  value  in  controversy ;  and  most  probably  the  dis- 
cussion at  the  bar  did  not  at  all  relate  to  the  distinction 
between  the  right  to  the  land  and  the  right  to  hold  the  orig- 
inal lien  upon  the  land  ^n  paying  up  the  debt,  as  security  for 
which  the  mortgage  had  been  assigned.  What  view  the 
chancellor  might  have  taken  of  this  subordinate  question,  had 
his  attention  been  called  to  it  on  settling  a  decree,  we  cannot 
tell,  for  the  records  show  that  no  decree  was  ever  entered  on 
the  opinion. 

In  regard  to  the  case  of  Hbyt  v.  Martense^  what  Judge 
BowEN  said  on  this  question  was  not  necessary  to  the  judg- 
ment rendered,  for  if  there  was  a  right  of  redemption  in  any 
sense,  a  reversal  was  the  necessary  consequence.  His  obser- 
vations were  founded  entirely  upon  Slee  v.  The  Manhattan 
Company  /  and  the  case  ought  not  to  be  deemed  to  add  any- 
thing in  the  way  of  authority  to  the  doctrine  in  question. 
Without,  however,  pretending  to  determine  definitely  the 
question  disciissed,  since  it  is  not  necessary  to  the  decision  of 
the  cause,  it  has  been  deemed  proper  to  call  attention  to  it, 
lest  we  should  seem,  by  silence,  to  give  it  further  sanction. 

The  judgment  appealed  from  should  be  affirmed. 

AH  concur. 

Judgment  affirmed. 
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Daniel  A.  Sanborn,  Respondent,'  v.  Marshall  Leffsbts, 

impleaded,  etc.,  Appellant. 

The  fact  that  a  manufacturing  corporation,  organized  under  the  act  author- 
izing the  formation  of  manufacturing  and  other  corporations  (chap.  40, 
Laws  of  1848),  has  ceased  to  do  business  and  is  engaged  in  closing  up 
its  affairs,  is  not  an  excuse  for  a  failure  to  comply  with  the  requii'ement 
of  section  12  of  said  act  as  to  the  filing  of  a  report;  and  in  the  absence 
of  any  legal  dissolution  of  the  company  these  &cts  do  not,  nor  does 
knowledge  upon  the  part  of  a  creditor  of  the  financial  condition  and 
embarrassments  of  the  corporation  affect  the  liability  of  the  trustees  to 
him,  imposed  by  that  section  for  the  failure  to  file  a  report 

The  liability  so  imposed  may  be  enforced  as  well  by  a  creditor  who  is  a 
stockholder  as  by  an  outside  creditor;  the  remedy  exists  alike  in  favor  of 
both. 

In  an  action  against  a  trustee,  under  said  section,  for  a  failure  to  file  a  report 
in  January,  1870,  it  appeared  that  the  corporate  existence  of  the  com- 
pany began  November  10th,  1868;  five  trustees  were  appomted,  by  the 
articles  of  the  incorporation  for  the  first  year.  Defendant  testified  that 
he  became  a  trustee  April  5th,  1869,  and  that  he  ceased  to  act  in  Novem- 
ber, 1869,  when  his  office  terminated.  He  also  testified  that,  in  January, 
1870,  the  affairs  of  the  corporation  were  wound  up  by  a  sale  of  its  prop- 
erty and  application  of  proceeds  to  the  payment  of  debts;  that  the  last 
meeting  of  the  trustees  was  January  twenty-eighth,  at  which  he  was 
present;  that  there  were  no  other  trustees,  but  the  same  persons  were 
acting  at  that  time  as  those  who  carried  on  the  business  in  November, 
and  that  as  late  as  March,  1870,  he  had  a  small  balance  of  the  company 
funds  in  his  hands  as  treasurer.  Held^  that  the  refusal  of  the  court  to 
submit  the  question  to  the  jury,  whether  defendant  was  trustee  at  the 
time  when  the  report  should  have  been  made,  was  proper;  that  no 
question  of  fact  was  presented  by  the  evidence,  as  defendant's  state- 
ment as  to  when  he  ceased  to  act,  taken  in  connection  with  specific  acts 
testified  to,  was  to  be  regarded  simply  as  a  legal  conclusion  of  the 
witness. 

(Argued  April  20,  1874;  decided  September  22,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  City  Court 
of  the  city  of  Brooklyn,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  the  verdict  of  a  jury. 

This  action  was  brought  to  recover  $100,  balance  of  $250 
loaned  September  1,  1869,  by  plaintiff  to  the  Ventilating 
Rubber  Shoe  Company,  a  corporation  organized  under  tlie 
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maQufacturing  act  of  1848  and  amendments,  on  the  ground 
that  the  trustees  of  that  company,  of  which  defendant  Lefferts 
was  alleged  to  be  one,  had  not  made  or  published,  within 
twenty  days  after  the  1st  January,  1870,  the  report  of  its  con- 
dition as  required  by  that  act.     (Sec.  12.) 

On  the  trial,  the  plaintiflF  proved  the  loan  to  the  company 
and  the  recovery  of  a  judgment  against  the  corporation,  in 
the  City  Court  of  Brooklyn  ;  that  defendant  was  then  the 
treasurer  of  the  company  and  a  trustee  thereof. 

The  plaintiff  then  proved  the  incorporation  of  the  com- 
pany and  defendant  admitted  that  the  corporation  did  not, 
within  twenty  days  from  the  1st  day  of  January,  1870,  make, 
file  and  publish  a  report  stating  the  amount  of  capital,  and 
the  proportion  actually  paid  in  and  the  amount  of  its  existing 
debts. 

Defendant  proved  that  plaintiff  was  a  stockholder  in  the 
company ;  knew  of  its  embarrassed  condition  ;  attended  a 
stockholders'  meeting  in  October,  1869,  when  a  full  report  was 
presented  and  when  it  was  resolved  and  the  trustees  instructed 
to  wiud  up  its  affairs,  and  was  appointed  a  member  of  a  com- 
mittee of  stockholders  to  assist  them ;  also  that  the  property 
of  the  company  was  sold  in  the  early  part  of  January,  1870, 
and  most  of  the  debts  paid  or  compromised  with  the  avails. 
Defendant  was  sworn  as  a  witness  in  his  own  behalf.  He 
testified  that  he  became  a  stockholder  and  trustee  April  5th, 
1869;  that  he  ceased  to  act  in  November,  1869,  when  his 
office  terminated ;  that  the  company  did  no  business  subse- 
quent to  January,  1870.  On  cross-examination  he  testified 
that  he  had  ninety  dollai*s  in  his  hands,  as  treasurer,  in  March, 
1870;  and  that,  in  that  year,  he  told  plaintiff  he  had  nearly 
enough  funds  to  pay  him  if  the  other  trustees  would  consent ; 
that  the  last  meeting  of  the  trustees  was  January  28th,  1870, 
at  which  he  was  present ;  that  business  was  transacted  at  that 
meeting  and  that  there  were  no  other  trustees,  but  the  same 
persons  were  acting  then  as  in  November.  The  avails  of  the 
sales  of  the  company's  property  were,  by  resolution,  distri- 
buted among  creditors  after  that  meeting ;  also  that,  in  March^ 
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1870,  he  sold  some  property  of  the  company  held  by  plaintiff 
as  collateral,  out  of  the  avails  of  which  was  paid  a  portion  of 
plaintiff's  claim. 

Defendant's  counsel  asked  the  court  to  submit  to  the  jury 
the  question  whether  defendant  was  a  trustee  after  Novem- 
ber 10,  1869.  The  court  refused  so  to  do  and  defendant 
excepted.  The  court  directed  a  verdict  for  plaintiff,  to  which 
defendant  excepted ;  a  verdict  was  rendered  accordingly. 
Farther  facts  appear  in  the  opinion. 

Burton  N.  Harrison  for  the  appellant.  Plaintiff  should 
have  been  nonsuited,  because  Lefferts  was  never  lawfully  a 
trustee.  {Briggs  v.  Easterly^  62  Barb.,  51  ;  Craw  v.  Easterly^ 
id. ;  affirmed  by  Com.  of  Apps.)  He  acted  merely  as  a  stock- 
holder. {Denning  v.  JRileston^  33  N.  T.,  231 ;  Vincent 
V.  Sands^  id.,  511.)  There  was  no  existing  debt  due  plaintiff 
from  the  company.  {People  v.  ArgueUo^  37  Cal.,  525  ;  Wood 
V.  Partrid^e^  11  Mass.,  488;  Nimmons  v.  Hennion^  2  Swe., 
667 ;  Oviatt  v.  HugheSy.  41  Barb.,  541 ;  Garrison  v.  Howe^ 
17  N".  Y.,  458.)  A  stockholder  could  not  maintain  this  action. 
{Boxighton  v.  Otis^  21  N.  Y.,  264 ;  McHarg  v.  Eastman^  4 
Eobt.,  636 ;  S.  and  H.  Qimrry  Go.  v.  Bliss,  27  N.  Y.,  299  ; 
Briggs  v.  Easterly,  62  Barb.,  60 ;  Cable  v.  McCune,  26  Mo., 
380 ;  Laws  of  1854,  chap.  201,  §  1,  amended  by  Laws  of  1862, 
chap.  472,  §  1 ;  Richardson  v.  Ahendroth,  43  Barb.,  165 ; 
Bailey  v.  Bancker,  3  Hill,  191 ;  Oviatt  v.  Hxtghes,  41  Barb., 
544;  Andrews  v.  Murray,  33  id.,  354;  Kritzer*y.  Woodson, 
19  Mo.,  329 ;  Vincent  v.  Sand^,  11  Abb.  Pr.  [N.  S.],  373.) 

Nathaniel  C,  Moak  for  the  respondent.  Plaintiff  was  not 
obliged  to  obtain  a  judgment  or  issue  execution  against  the 
corporation  before  he  could  sue  defendant.  {Miller  v.  White, 
50  N.  Y.,  137 ;  McHarg  v.  Eastman,  7  Eobt.,  140  ;  Vincent 
v.  Sands,  11  Abb.  [N.  S.],  366 ;  42  How.,  231 ;  Weymouth 
V.  Democke,  41  id.,  92.)  Defendant  was  clearly  proved  to  be 
a  trustee  of  the  corporation.  {Squires  v.  Brown,  22  How., 
35,  42-44;  Haupt  v.  Pohlman,  16  Abb.,  301 ;  Dee  v.  Bloom, 
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5  J.  Oh.,  366 ;  McCaR  v.  Byram  Mfg.  Co.^  6  Conn.,  428, 
48&-439;  Foot  v.  Rowae,  1  Strange,  626;  DovMeday  v. 
MusJcetty  4  M.  &  P.,  757,  768 ;  7  Bing.,  116.)  A  corporation 
cannot  be  dissolved  by  a  resolution  of  its  members  as  stock- 
holders. {N.  r.,  etc.j  V.  Smithy  4  Duer,  362,  375,  376; 
Nimmona  v.  Tappan^  2  Swe.,  652.)  The  fact  that  plaintiff 
was  a  stockholder  of  the  corporation  was  not  a  bar  to  his 
right  to  recover.  (A.  &  A.  on  Corp.,  §  233  ;  WiUoughby  v. 
Comatock,  3  Hill,  389 ;  Bumham  v.  W.  C.  Co.,  47  Penn.  St., 
43 ;  CvJhertson  v.  Wab,  Nav.  Go,,  4  McL.,  547 ;  Miller  v. 
White,  8  Abb.  [N.  S.],  55 ;  Nimmons  v.  Tappcm,  2  Swe., 
652;  Wood/ruff,  etc,,  v.  Chittenden,  4  Bosw.,  406;  Bolen  v. 
Crosby,  49  N.  Y.,  183.) 

Rapallo,  J.  This  action  is  brought  to  recover  from  the 
defendant  an  indebtedness  of  the  Ventilating  Rubber  Shoe 
Company  to  the  plaintiff  for  money  borrowed  of  him  in  Sep- 
tember, 1869.  The  defendant  is  sought  to  be  charged  on 
the  ground  that  he  was,  in  the  month  of  January,  1870,  one 
of  the  trustees  of  the  company,  and  that  no  report  of  the 
capital  and  indebtedness  of  the  company  was  filed  or  pub- 
lished within  twenty  days  after  January  1,  1870,  as  required 
by  the  statute  under  which  the  company  was  organized. 

The  court  directed  a  verdict  for  the  plaintiff.  Many  excep- 
tions were  taken  at  the  trial,  but  only  two  of  them  in  our 
judgment  require  special  notice.  The  first  is  to  the  refusal 
of  the  court  to  submit  to  the  jury  the  question  whether  the 
defendant,  Lefferts,  was  a  trustee  of  the  company  after  Novem- 
ber 10,  1869,  or  acted  as  such  after  that  date. 

The  company  was  organized  under  the  general  act  for  the 
incorporation  of  manufacturing  companies,  in  November, 
1868,  the  term  of  its  corporate  existence  commencing  Novem- 
ber 10,  1868.  Five  trustees  were  appointed  by  the  articles 
of  incorporation  to  manage  the  concerns  of  the  corporation 
for  the  first  year.  The  defendant,  Lefferts,  was  not  one  of 
these,  but  he  testified  at  the  trial  that  he  became  a  trustee 
of  the  company  about  the  5th  of  April  1869.     In  what  man- 


1874.]  Sanbobn  v.  Leffbrts.  183 

Opinion  of  the  Ck)urt,  per  Rafaixo,  J. 

ner  does  not  appear.  He  also  testified  that  he  ceased  to  act 
as  trustee  in  November,  1869,  when  his  office  terminated. 
Bat  at  the  same  time  he  testified,  that  after  November,  1869^ 
the  affairs  of  the  company  were  wound  up  by  the  sale  of  its 
property  and  the  application  of  the  proceeds  so  far  as  they 
would  go  to  the  payment  of  its  debts;  that  the  sale  was 
effected  in  January,  1870 ;  that  the  last  meeting  of  the 
trustees  was  on  the  28th  of  January,  1870,  and  they  trans- 
acted business  on  that  occasion  ;  that  he  was  present  at  that 
meeting ;  that  there  were  no  other  trustees  at  that  time 
than  those  who  carried  on  the  business  in  November,  and 
the  same  persons  were  acting;  that  as  late  as  March 
1870,  there  was  a  small  balance  in  his  hands  as  treasurer  of 
the  company,  which  he  told  plaintiff  that  if  the  other  trus- 
tees would  consent  he  would  pay  him ;  that  the  other  trus- 
tees to  whom  he  referred  were  those  who  had  been  acting 
with  him  as  trustees,  from  April,  1869,  when  he  was 
appointed. 

It  is  clear  that  the  sale  of  the  property  in  which  the 
defendant  admits  that  he  co-operated,  could  only  be  made  by 
the  trustees  in  their  official  capacity  ;  that  those  who  were  in 
office  in  November,  1869,  were  entitled  to  holct  over  until 
others  were  appointed,  and  that  the  defendant,  Lefferts, 
although  he  might  have  exempted  himself  from  liability  by 
refusing  to  participate  further  in  the  management  of  the 
affairs  of  the  company  after  the  expiration  of  his  term  of 
office,  did  not  do  so,  but  continued  to  unite  with  his  co-trus- 
tees in  their  endeavors  to  wind  up  the  company.  His  bare 
statement,  that  he  ceased  to  act  as  trustee  after  November, 
1869,  when  his  office  terminated,  taken  in  connection  with 
the  specific  acts  to  which  he  testified,  was  not  sufficient  to 
raise  a  question  of  fact  to  be  determined  by  the  jury,  but 
must  rather  be  regarded  as  the  legal  conclusion  of  the  wit- 
ness that  the  expiration  of  his  term  of  office  terminated  his 
character  of  trustee. 

We,  therefore,  are  of  opinion  that  there  was  no  substantial 
conflict  of  testimony,  on  the  question  whether  the  defendant 
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was  trustee  at  tlie  time  when  the  repoi't  should  have  been 
made,  and  that  the  court  properly  refused  to  submit  that 
question  to  the  jury.  The  principal  defence  set  up  in  the 
answer  is,  that  the  company  had,  prior  to  January,  1870, 
ceased  to  do  business,  and  was  then  engaged  only  in  winding 
up  its  affairs  by  the  sale  of  its  property  and  the  payment  or 
compromise  of  its  debts,  and  that  the  plaintiff  had  full  notice 
of  this  fact,  he  being  a  stockholder  and  participating  in  the 
proceedings.  It  is  scarcely  necessary  to  say  that,  in  the 
absence  of  any  legal  dissolution  of  the  company,  these  extra- 
judicial proceedings  did  not  affect  the  statutory  liabilities  of 
the  trustees  to  creditors,  or  that  knowledge  on  the  part  of 
the  creditors  of  the  financial  condition  and  embarrassment 
of  the  company,  did  not  exempt  the  trustees  from  the  stat- 
utory consequences  of  a  failure  to  file  and  publish  the  pre- 
scribed report. 

The  other  exception  taken  at  the  trial,  and  which  has  been 
strongly  urged  on  this  appeal,  is  to  the  refusal  of  the  court 
to  dismiss  the  complaint  on  the  ground  that  the  plaintiff  was 
himself  a  stockholder  of  the  company.  It  is  argued  that  the 
liability  of  trustees  of  a  manufacturing  company  under  sec- 
tion 12  of  the  act,  for  a  failure  to  file  and  publish  a  repo  t, 
cannot  be  enforced  by  a  creditor  who  is  also  a  stockholder ; 
that  the  object  of  the  requirement  is  to  protect  outside  cred- 
itors, who  have  no  means  of  knowing  the  financial  condition 
of  the  company,  and  cannot  be  enforced  by  stockholders, 
who  are  constituent  parts  of  the  company  and  have  the  means 
of  informing  themselves  as  to  its  affairs. 

In  the  absence  of  any  discrimination  in  the  statute  itself 
between  stockholding  and  other  creditors  we  do  not  see  any 
ground  upon  which  we  can  make  this  distinction.  It  is  true 
the  statute  makes  it  the  duty  of  the  company  to  file  and 
publish  the  statements,  but  this  duty  is  to  be  performed  by 
the  trustees  and  president,  and  not  by  the  stockholders. 
{Bolen  V.  Crosby^  49  N.  Y.,  183.)  The  stockholders  are  not 
subjected  to  any  liability  for  its  non-performance.  There  is 
no  presumption  that  the  plaintiff  had  in  any  other  manner 
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become  personally  liable  for  the  debts  of  the  company,  and 
no  proof  to  that  effect,  and  the  reasons  which  induced  the 
court  in  Baily  v.  Banker  (3  Hill,  191),  and  subsequent  cases, 
to  hold  that  one  stockholder  cannot  maintaiix  a  common-law 
action  against  another  stockholder  to  recover  a  debt  for 
which  all  the  stockholders  are  liable,  do  not  apply.  A  stock- 
holder may  be  a  creditor  of  the  company  of  which  he  is  a 
member,  and  may  maintain  an  action  at  common  law  for  the 
recovery  of  his  claim  (3  Hill,  389;  47  Penn.  St.,  49);  and 
we  see  no  ground  upon  which  we  should  be  justified  in 
withholding  from  him  any  remedy  against  the  trustees  to 
which  other  creditors  are  entitled. 

The  objection  to  the  jurisdiction  of  the  City  Court  is  not 
tenable.  The  defendant  appeared  and  answered  without 
taking  any  objection  to  the  jurisdiction  of  the  court,  and 
raised  no  such  point  upon  the  trial.  For  aught  that  appears 
upon  the  record,  the  summons  may  have  been  served  in  the 
city  of  Brooklyn,  and  proof  of  that  fact  would  have  been  an 
answer  to  the  objection  had  it  been  taken. 

We  have  carefully  examined  the  elaborate  points  on  the 
part  of  the  appellant,  but  find  in  tlfem  no  ground  for  revers- 
ing the  judgment.     It  must  be  atfinned,  with  costs. 

All  concur. 

Judgment  affirmed. 


Orbin  a.  Torbt,  Respondent,  v.  Abbam  M.  Blaok, 

Appellant. 

The  statutory  guardian  of  an  infant  in  whom  an  estate  in  lands  becomes 
▼ested  (1  R  8.,  718,  ^  5),  has  no  power  to  commit  waste  by  cutting  and 
removing  timber  from  the  land,  except  for  necessary  repairs  of  build- 
ings (2  R  8. ,  153,  §  20),  and  an  assent  by  the  guardian  to  such  cutting 
and  removal  by  another,  is  no  defence  in  an  action  of  trespass  brought 
against  him  therefor. 

The  guardian,  however,  has  a  right  to  receive  for  the  benefit  of  the  infant 
the  proceeds  of  any  timber  so  cut;  and  where,  with  his  assent,  the  pro- 
ceeds are  applied  by  the  trespasser  to  the  payment  of  taxes  upon,  or  debts 
against  the  infant's  estate,  this  may  be  proved  in  mitigation  of  damages. 

The  guardian  appointed  by  a  surrogate  upon  the  application  of  an  infant 
Sickles— Vol.  XIII.        24 
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over  fourteen  years  of  age  (3  R  8.,  150,  §  4),  has  power,  for  a  valuable 
consideration  and  acting  in  good  faith,  to  release  and  discharge  a  claim 
for  trespass  upon  the  lands  of  his  ward. 

A  release  executed  by  such  a  guardian  under  seal,  expressing  a  valuable 
consideration,  is  prima  fade^  valid  and  effectual,  and  if  the  ward,  after 
becomii^g  of  age,  seeks  to  impeach  it,  the  burden  is  upon  him  to  show 
that  it  was  not  made  in  good  faith  but  in  fraud  of  his  rights. 

Tarry  v.  Black  (1  N.  Y.  8.  C.  [T.  &  C],  42)  reversed. 

(Argued  April  24,  1874;  decided  September  22, 1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 
(Reported  below,  1  K  Y.  S.  0.  [T.  &  C],  42.) 

This  was  an  action  for  trespass  for  cutting  and  carrying 
away  wood  and  timber  from  plaintiff's  lands. 

In  1851  the  father  of  the  plaintiff  died  intestate,  leaving  a 
large  real  estate.  He  left  surviving  him  a  widow  and  the 
plaintiff',  who  was  his  only  heir,  then  about  one  year  old. 
The  defendant  was  the  grandfather  of  the  plaintiff,  and  he 
took  out  letters  of  administration  on  the  estate  of  plaintiff's 
father.  The  grandfather,  after  taking  out  letters  of  adminis- 
tration, and  between  the  years  1851  and  1866,  cut  and  carried 
away  a  large  quantity  of  timber  growing  on  the  land  that 
descended  to  the  plaintiff.  The  plaintiff,  on  attaining  his 
majority,  brought  this  action  to  recover  damages  for  such 
unlawful  cutting  and  carrying  away. 

The  defence  set  up  in  the  answer  is,  that  the  timber  was  cut 
with  the  consent  and  approval  of  plaintiff's  mother,  who  was 
his  guardian  and  entitled  to  dower  in  said  premises,  and  that 
he  afterward  settled  wnth  her  for  the  said  timber  and  was 
released  by  her  from  all  claims  therefor. 

On  the  trial,  the  defendant  offered  to  prove  that  the  timber 
was  cut  with  the  assent  of  the  guardian.  The  evidence  was 
objected  to  and  the  objection  was  sustained  and  defendant's 
counsel  excepted. 

After  plaintiff  became  fourteen  years  of  age,  and  on  the 
lith  March,  1867,  upon  his  petition,  his  mother  was  duly 
appointed  by  the  surrogate  his  general  guardian. 

Defendant  offered  in  evidence  a  release  executed  by  her  and 
defendant,  of  which  the  following  is  a  copy : 
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"Schedule  A. 

"  Mrs.  Mary  J.  Wibom,  general  guardian  of  Orrin  A.  Torry, 
and  in  her  own  behalf  as  the  widow  of  the  late  Orrin  D. 
Torry,  deceased,  and  Abram  M.  Black,  having  this  day 
accounted  and  settled  all  matters  pertaining  to  the  estate  of 
Orrin  A.  Torry's  real  and  personal  estate,  as  well  as  for  all 
moneys  raised  by  the  said  Abram  M.  Black  as  special  guardian 
for  the  mortgage  of  real  estate,  pursuant  to  the  order  of  the 
County  Court  of  Onondaga  county,  and  expended  in  the 
defence  of  the  title  to  the  property  of  the  said  Orrin  D. 
Torry,  deceased,  received  from  Dan.  Torry,  deceased,  by  will 
or  otherwise,  and  all  other  claims  and  demands  which 
the  said  Orrin  A.  Torry  has  or  may  have  against  said 
Abram  M.  Black,  arising  or  growing  out  of  said  estate  of 
Daniel  Torry,  deceased,  and  all  claims  which  the  said  Abram 
M.  Black  has  or  may  have  against  the  said  Orrin  A.  Torry 
and  Mary  J.  Wiborn,  and  all  dsims  and  demands  which  the 
said  Mary  J.  Wibom  has  or  may  have  against  said  Black  on 
account  of  property  or  money  received  from  or  growing  out 
of  said  estate  of  Orrin  D.  Torry  by  virtue  of  said  mortgage, 
pursuant  to  the  order  of  the  court  or  otherwise,  which  order 
was  made  or  granted  in  or  about  the  month  of  February, 
1858. 

*'  Now,  therefore,  for  a  valuable  consideration  paid  by  each 
of  said  parties  to  the  other,  it  is  mutually  agreed  tiiat  all 
said  claims  and  demands  by  either  party  against  the  other  be 
and  the  same  are  hereby  fully  settled,  satisfied,  paid  and  dis- 
charged, and  each  party  hereby  releases  and  discharges  the 
other,  and  all  of  said  claims  are  satisfied  and  discharged. 

"  Witness  our  hands  and  seals  this  10th  day  of  August,  1867^ 

"  MARY  J.  WIBORN,        [  l.  s.] 
"  General  Gicardian  for  Orrin  A,  Torry^  a  Minor. 

"  ABRAM  BLACK,  [  l.  s.] 

^^AdminisVr<xtor  Estate  0.  D,  Torry^  deceased^ 

and  Guardian  of  Mary  O.  Torry ^ 

Widow  of  0.  D.  Torry ^  deceased^ 
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This  was  objected  to  by  plaintiff  and  excluded,  to  which 
ruling  defendant  excepted. 

Defendant  also  offered  to  show  that  he  had  applied  a  por- 
tion of  the  money  received  for  wood  to  pay  taxes  on  the  lot 
and  for  the  benefit  of  the  plaintiff,  as  an  equitable  set-off,  and 
in  mitigation  of  damages.  Objected  to  by  the  plaintiff. 
Objection  overruled  and  plaintiff  duly  excepted. 

Geo.  N,  Kennedy  for  the  appellant.  It  was  proper  for 
defendant  to  set  up  as  an  equitable  defence  that  the  money 
he  received  was  expended  for  the  benefit  of  plaintiff  in  pay- 
ing taxes  on  his  lands.  (Code,  §§  69,  160;  Zenia  Branch 
Bk.  v.  Lee^  2  Bosw.,  694 ;  Cramer  v.  Burton^  60  Barb.,  216.) 

W.  H.  Gifford  for  the  respondent.  Plaintiff's  mother  had 
DO  power  to  permit  defendant  to  commit  the  waste  in  ques- 
tion. {Jackson  v.  Gowes^  7  Cow.,  36 ;  Combs  v.  Ja^kaon^  3 
Wend.,  153  ;  Holmes  v.  Seeley^  17  id.,  75,  78  ;  Will,  on  Exrs., 
444 ;  2  Kent's  Com.,  [marg.  pag.]  223,  224 ;  Genet  v.  Tall- 
mudgey  1  J.  Ch.,  561,  564 ;  Jackson  v.  Sears,  10  J.  R.,  435 ; 
White  v.  Parker^  8  Barb.,  53  ;  Byrne  v.  Van  Hoesen,  5  J. 
E.,  66 ;  Beecher  v.  Crouse,  19  Wend.,  306 ;  Sylvester  v, 
Balston,  31  Barb.,  286 ;  Will,  on  Exrs.,  chap.  6,  p.  449 ; 
I^ield  v.  Schieffelin,  7  J.  R.,  150,  154 ;  Hazzard  v.  Howe, 
11  Barb.,  22 ;  CopUy  v.  O'Neil,  1  Lans.,  214 ;  WUcox  v. 
Smith,  26  Barb.,  318.)  Defendant  could  not  be  authorized 
or  permitted  to  commit  the  waste  by  parol.  (2  R.  S.  [Edm. 
ed.],  §  1,  [marg.  page]  334 ;  Hughe^  Minor* s  appeal,  53  Penn. 
St.,  500;  McGregor  v*  Brown,  10  N.  Y.,  114.)  A  guardian 
cannot,  by  his  contract,  bind  the  person  or  estate  of  his  ward. 
{Forster  v.  Fuller,  6  Mass.,  58 ;  Jones  v.  Brewer,  1  Pick., 
314,  316 ;  Payne  v.  Stone,  7  Sm.  &  M.,  367 ;  Putnam  v. 
Jiitchie,  6  Paige,  390 ;  1  Lans.,  217 ;  BrossweU  v.  Downs, 
11  Fla.,  62.)  Although  defendant  committed  the  waste  as 
administrator  of  plaintiff's  father's  estate,  he  could  not  be  dis- 
charged without  consideration  therefor.  (Clapp  v.  Nesercle, 
38  Barb.,  661-664 ;  Weightman's  appeal,  28  Penn.  St.,  376 ; 
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Clark  V.  Broekwayy  3  Keyes,  13 ;  Bishop  v.  Churohj  3  Atk., 
691 ;  Rogers  v.  Rogers^  3  Wend,,  503 ;  Dudley  v.  GriswoM^ 
2  Bi-adf.,  24 ;  WiUiains  v.  Purdy,  6  Paige,  166 ;  8  id.,  152.) 
This  action  being  one  in  tort  defendant  could  not,  on  the 
trial,  show  by  way  of  defence  at  law  a  connter-claini  or 
set-ofE,  even  if  he  had  pleaded  it.  {Patterson  v.  RichardSy 
22  Barb.,  146 ;  Drake  v.  Cockraft^  10  How.,  377 ;  Schooiv- 
derback  v.  Worth,  8  Abb.,  37 ;  20  N.  Y.,  281 ;  10  Abb.,  206 ; 
25  How.,  593 ;  Dobson  v.  Pierce,  12  N.  Y.,  166.) 

Gbover,  J.  Upon  the  death  of  the  father  of  the  respond- 
ent his  mother  became  his  guardian,  with  the  rights,  powers 
and  duties  of  a  guardian  in  socage.  But  this  conferred  upon 
her  no  power  to  commit  waste,  by  cutting  and  removing  tim- 
ber from  his  land,  except  for  necessary  repairs  of  buildings, 
etc.  (2  Stat,  at  Large,  159,  §20;  McPherson  on  Infancy, 
290,  300-303.)  The  assent  of  the  mother  to  such  cutting 
and  removing  by  the  defendant  did  not  constitute  a  defence 
to  the  action  by  the  plaintiff  against  him  therefor.  In  1867, 
the  mother,  then  Mrs.  Wiborn,  was,  upon  the  application  of 
the  plaintiff,  then  upward  of  fourteen  years  of  age,  duly 
appointed  guardian  for  him  by  the  surrogate.  Section  10  of 
the  act  confers  upon  the  guardian  so  appointed,  the  same 
powers  as  a  testamentary  guardian.  Section  3  of  the  act  pre- 
scribes the  powers  and  duties  of  the  latter,  and,  among  other 
things,  provides  that  he  may  bring  such  actions  in  relation  to 
the  real  and  personal  estate  of  the  ward  as  a  guardian  in  soc- 
age might  by  law.  A  guardian  in  socage  could  maintain 
actions  for  injuries  to  the  real  and  pereonal  estate  of  the  ward. 
{Byrne  v.  Van  Hoesen,  5  J.  R.,  66;  Holmes  v.  Seely,  17 
Wend.,  75 ;  Beecher  v.  Crottse,  19  id.,  306.)  Having  the  duty 
to  take  into  custody  the  property  of  the  ward  and  manage  the 
same,  and  protect  it  for  his  benefit,  the  law  gives  him  all  the 
necessary  legal  remedies  to  accomplish  these  purpoces. 

After  the  appointment  of  the  mother  as  guardian  she  exe- 
cuted to  the  defendant  a  release,  under  seal,  as  such  guardian, 
of  the  claim  in  question,  which  was  set  up  in  the  answer  as  a 
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defence  to  the  action,  and  which  the  defendant  offered  in  evi- 
dence upon  the  trial.  This  was  excluded  by  the  court  upon 
the  ground  that  there  was  no  proof  that  the  claim  was  settled 
so  as  to  bind  the  infant,  and  no  proof  of  his  subsequent  rati- 
fication, and  that  it  did  not  appear  that  he  received  any 
benefit  from  the  settlement.  The  guardian  having  a  right  of 
action  in  her  own  name,  while  she  so  continued,  for  the 
injury,  clearly  had  the  right,  acting  in  good  faith,  to  release 
and  discharge  the  claim  upon  a  sufficient  consideration.  The 
opinion  at  General  Term  shows  that  this  ruling  of  the  trial 
judge  was  sustained  by  that  court  for  the  reason  that  the 
release  was  given  without  consideratioii — that  nothing  was 
paid  by  the  defendant.  There  was  no  evidence  given  in 
respect  to  the  consideration.  At  common  law  a  seal  was  evi- 
dence of  a  sufficient  consideration,  and  was  held  conclusive 
in  this  respect.  This  has  been  modified  by  statute  (§  97,  2  R. 
S.,  406),  providing  that  in  actions  and  set-offs  founded  upon 
sealed  instrumentB  the  seal  shall  only  be  presumptive  evi- 
dence of  a  sufficient  consideration.  The  instrument  in  ques- 
tion is  not  included  in  the  statute,  as  no  action  or  set-off  was 
or  could  be  founded  thereon.  The  seal  was  sufficient  evi- 
dence of  a  consideration.  (2  Kent,  464.)  The  guardian 
having  executed  a  release  of  the  claim,  under  seal,  it  was 
prima  facie  valid,  and  should  have  been  received  in 
evidence.  Besides,  the  instrument  recites  that  there  were 
mutual  claims  in  behalf  of  the  estate  represented  by  the 
guardian  against  the  defendant,  and  demands  in  his  favor 
against  the  estate,  and  that  all  these  claims  were  settled  and 
canceled ;  and  the  release  was  mutual  by  each  party  to  the 
other  of  all  these  claims.  This  settlement  and  release  may 
have  been  highly  beneficial  to  the  ward.  If  fairly  made,  free 
from  fraud,  it  was  binding  upon  the  ward  upon  his  becoming 
of  age.  If  the  plaintiff*  claimed  it  was  otherwise,  the  burden 
of  impeaching  it  was  upon  him,  and  he  should  have  shown 
upon  the  trial  that  it  was  not  made  in  good  faith,  but  in 
fraud  of  his  rights. 

The  rejection  by  the  trial  court  of  this  release,  in  the 
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absence  of  all  evidence  tendinsj  to  impeach  it,  requires  a 
reversal  of  the  judgment  and  a  new  trial ;  but  as  the  ques- 
tion whether  it  was  competent  for  the  defendant  to  prove  in 
mitigation  of  damages  that  the  proceeds  of  the  timber  had 
been  applied  in  part  to  the  payment  of  taxes  assessed  upon 
the  real  estate  of  the  plaintiff,  and  in  part  to  the  payment  of 
debts  against  his  estate,  this  question  should  be  determined. 

W.e  have  seen  that  the  defendant  was  liable  as  a  trespasser 
for  catting  the  timber.  A  trespasser  cannot  mitigate  the 
damages  by  an  offer  to  return  the  property  to  its  owner ;  but 
if  the  owner  accept  the  property,  or  otherwise  regains  pos- 
session of  it,  it  may  be  proved  for  that  purpose,  as  in  that 
case  he  is  not  deprived  of  his  property.  The  inquiry  is, 
what  is  the  amount  of  damage  sustained  by  the  plaintiff  from 
the  wrongful  act  of  the  defendant.  But  to  warrant  this  evi- 
dence the  property  must  be  received  by  the  plaintiff  or 
applied  to  his  use  with  his  assent.  The  law  will  not  permit 
a  wrong-doer  to  take  the  property  of  another  and  apply  the 
same  to  his  use  without  his  assent ;  and,  if  so  applied,  the 
damages  recoverable  for  the  injury  will  not  be  thereby 
affected.  When  the  owner  voluntarily  receives  the  proceeds 
of  the  property  wrongfully  taken,  or  directs  or  assents  to 
their  application  to  his  use,  such  facts  may  be  shown  in  miti- 
gation, the  same  as  the  receipt  or  application  of  the  identical 
property  taken  by  the  trespasser.  The  fact  that  the  defend- 
ant was  administrator  of  the  estate  of  the  plaintiff^s  father  is 
wholly  immaterial  in  this  action,  as  he  had  nothing  in  that 
character  to  do  with  his  real  estate,  unless  it  became  neces- 
sary to  sell  or  mortgage  it  for  the  payment  of  the  debts  of 
the  intestate. 

The  further  facts,  that  the  defendant  was  the  father  of 
the  plaintiff's  mother  and  that  she  was  at  the  time  of  the 
death  of  his  father  under  twenty-one  years  of  age,  can  have 
no  effect  upon  the  legal  rights  of  the  parties.  We  have 
seen  that,  had  the  plaintiff  been  capable  of  contracting  for 
himself  and  had  received  from  the  defendant  the  proceeds  of 
the  timber,  or  the  same  had  been,  with  his  assent,  applied  to 
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his  use,  these  facts  might  have  been  shown  in  mitigation  of 
damages.  But  tlie  plaintiff  was  not  so  capable.  Ilis  mother 
was,  before  her  appointment  as  his  guardian  by  the  surrogate, 
guardian  for  him,  by  statute,  with  the  powers  of  a  guardian 
in  socage  (1  E.  S.,  718,  §5);  as  such  she  was  authorized  to 
recover  damages  for,  or  reclaim  and  dispose  of  timber  wrong- 
fully cut  upon  his  land.  She  had  the  right  to  receive  for  his 
benefit  the  proceeds  of  any  timber  so  cut.  It  would  follow 
that  if  she  so  received  such  proceeds,  or  directed  or  assented 
to  the  application  thereof  to  liis  benefit  or  that  of  his  estate, 
the  facts  may  be  proved  in  mitigation  of  damages.  The 
assent  of  the  guardian,  under  the  circumstances,  has  the  same 
effect  as  that  of  the  plaintiff  would  have  had  had  he  been  sui 

The  judgment  appealed  from  must  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  event. 
All  concur. 
Judgment  reversed. 
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Oliver  Stanton  et  al.,  Respondents,  v.  Georoe  W.  Millbr 

et  al..  Appellants. 

Mrs.  M.  entered  into  a  contract  Tvith  S.,  by  which,  in  consideration  that 
he  would  move  to  R.  with  his  family  and  take  cai*e  of  and  support  her 
during  her  life,  she  agreed  to  assure  to  him  and  his  family  her  house 
and  lot  after  her  death,  and  to  secure  the  title  by  placing  a  deed 
in  tseroto  or  by  will,  the  title  to  be  given  to  such  members  of  the 
family  of  S.  as  she  might  choose.  The  family  of  S.  consisted  of  him- 
self, his  wife  and  four  daughters.  Held,  that  an  action  for  specific  per- 
formance of  the  contract  could  not  be  maintained,  because  of  the  want 
of  certainty  in  respect  to  the  persons  to  whom  the  conveyance  or  devise 
was  to  be  made,  unless  by  some  act  of  Mrs.  M.,  irrevocable  or  unrevoked, 
during  her  life,  she  made  the  designation. 

Whether  a  court  of  equity,  when  called  upon  to  enforce  the  specific  per- 
formance of  a  contract,  will,  in  all  cases,  regard  that  as  done  by  the 
party  seeking  the  relief  which  he  was  ready  to  do,  but  was  prevented 
trom  doing  by  the  other,  and  administer  the  relief  as  though  there  had 
been  actual  performance,  qiuEre. 
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Mrs.  M.,  at  the  time  of  executing  the  contract,  was  advised  by  B.,  her  coun- 
sel, who  drew  it,  that  she  could  put  an  end  to  it  whenever  she  chose  to 
do  so,  subject  only  to  a  liability  for  damages,  and  she  relied  upon  this 
advice  in  entering  into  it.  A  few  days  thereafter  Mrs.  M.  executed  and 
delivered  to  B.  a  deed  of  the  premises  to  the  four  daughters,  together 
with  a  written  declaration  to  the  effect  that  she  had  executed  the  deed 
pursuant  to  the  contract  and  delivered  it  in  ettcrow  to  B.  for  the  use  of 
the  grantees  at  her  decease,  subject  to  the  performance  of  his  contract 
by  S.  The  latter  was  not  apprised  of  the  cLaraoter  of  the  deed  and  was 
not  a  party  to  this  transaction.  Subsequently  Mrs.  M.  notified  B.  that 
she  had  changed  her  mind,  and  directed  him  to  destroy  the  deed  and  the 
papers,  and  never  to  deliver  them.  B.  did  not  destroy  them.  In  an 
action  by  S.  and  the  four  daughters,  after  the  death  of  Mrs.  M.,  against 
her  heir  at  law  and  B.,  to  compel  the  delivery  of  the  deed,  Tield,  that  it 
was  competent  for  Mrs.  M.  to  reserve  dominion  of  the  deed,  and  the  right 
to  withdraw  it;  that  the  written  declaration  did  not  preclude  defendants 
from  showing  that  the  authority  conferred  was  given  subject  to  the  right 
on  her  part  to  revoke  it  at  any  time,  which  fact  was  clearly  to  be  inferred 
from  the  evidence;  and  that  the  subsequent  direction  to  B.  to  destroy 
the  deed  amounted  to  a  revocation,  and  such  deed  from  that  time  became 
a  nullity. 

The  condition  upon  which  a  deed  is  placed  in  escrow  may  be  expressed  in 
writing,  or  rest  in  parol,  or  be  part  in  writing  and  part  oral. 

StcmUm  V.  Miller  (1  N.  Y.  B.  C.  [T.  &  C],  28)  reversed. 

(Argued  April  24, 1874;  decided  September  22,  1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  granting  a  new  trial  to  plaintiffs  upon  motion,  under 
section  268  of  the  Code.  (Reported  below,  1  N.  Y.  S.  C. 
[T.  &  C],  2a.) 

This  action  was  brought  to  compel  the  delivery  by  defend- 
ant Benedict  of  a  deed  of  certain  premises  situate  in  Rochester, 
alleged  to  have  been  placed  in  his  hands  in  escrow^  and  to 
compel  defendant  Miller  to  surrender  up  possession  of  the 
premises. 

On  the  23d  of  June,  18Y0,  Mrs,  Mary  Miller,  a  widow  lady 
residing  in  the  city  of  Rochester  entered  into  a  contract  with 
Oliver  Stanton,  who  resided  in  Cobourg,  Canada,  which,  after 
a  recital  of  the  moving  causes  of  the  contract,  proceeds  as 
follows : 

"  Now,  therefore,  it  is  mutually  agreed  between  the  parties 
that  said  Stanton  immediately  remove  with  his  family  to  the 
home  residence  of  Mrs.  Miller  on  Union  street,  in  the  city 
SicKBLs — Vol.  XIII.      25 
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of  Rochester,  and  at  once  assume  all  the  responsibilities  of 
housekeeping,  taking  possession  and  control  of  said  house  and 
furniture  and  paying  all  expenses  of  the  same;  and  said 
Stanton  agrees  to  assume  all  the  care  and  support  of  Mrs. 
Miller,  furnishing  her  attentions,  nursing  when  sick,  which 
she  may  require,  so  that  she  shall  at  all  times  be  cared  for 
and  made  as  comfortable  as  possible  during  her  natural  life. 
Mrs.  Miller  on  her  part,  in  consideration  of  such  care,  sup- 
port and  attentions,  hereby  agrees  to  make  sure  to  said 
Stanton  and  his  family  the  house  and  lot  which  she  now 
occupies  as  a  home  and  family  residence,  the  lot  being  100 
feet  front  on  Union  street  and  100  feet  deep,  the  title  thereto 
being  given  to  such  member  or  members  of  said  Stanton's 
family  as  Mrs.  Miller  may  choose,  and  to  be  made  in  such  a 
way  as  she  may  be  advised  and  in  such  manner  as  shall  make 
it  fully  secure,  at  the  same  time  under  such  conditions  as  to 
stand  as  ample  security  for  the  full  and  faithful  performance 
of  this  contract  on  the  part  of  said  Stanton ;  and  in  case  he 
fails  to  keep  and  perform  his  contract  in  its  letter  and  spirit 
his  right  to  said  property  shall  fail  and  the  same  may  be 
disposed  of  as  said  Mrs.  Miller  shall  choose ;  the  title  to  said 
property  to  be  given  by  a  deed  in  escrow  or  by  a  will,  as  said 
Mrs.  Miller  may  choose  or  be  advised,  after  the  said  Stanton 
shall  have  become  a  resident  and  they  shall  have  properly 
declared  their  intentions  to  become  citizens  of  the  United 
States,  of  America." 

At  the  time  of  making  this  contract  the  family  of  Mr. 
Stanton  consisted  of  himself,  his  wife  and  four  daughters ; 
the  daughters  are  co-plaintiffs  herein. 

In  pursuance  of  this  agreement  Mr.  Stanton  removed  to 
Rochester  with  his  family,  and  on  the  25th  of  June,  1870, 
Mrs.  Miller  procured  a  deed  to  be  drawn  by  defendant 
Benedict,  her  counsel,  of  the  premises  referred  to  in  the 
agreement,  to  the  four  daughters  of  Mr.  Stanton,  convejMug 
the  premises  to  them,  "subject  to  the  use  of  said  premises 
by  Oliver  Stanton  for  a  home  for  himself  and  family  during 
his  natural  life."     This  was  executed  by  her  and  delivered 
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to  the  defendant  Benedict  with  a  writing  signed  by  her,  of 
which  the  following  is  a  copy  : 

"  I  have  this  day  executed  a  deed  of  my  house  and  lot 
which  1  now  occupy  to  Miranda  P.,  Mariah  H.,  Harriet  M. 
and  Mary  Anna  Stanton,  which  is  subject  to  the  performance 
of  a  contract  made  by  Oliver  Stanton,  their  father,  in  regard 
to  my  support,  etc.,  dated  the  twenty-third  instant.  The 
said  deed  is  delivered  to  O.  M.  Benedict,  of  Rochester,  in 
escrow  J  for  the  use  of  the  grantees  at  my  decease,  and  not 
deliverable  to  them  before  that  time." 

The  court  found  the  following  facts,  among  others,  in  addi- 
tion to  those  above  stated  : 

That  said  Stanton  performed  said  agreement  on  his  part 
until  the  20th  July,  1870,  when  Mrs.  Miller  directed  him 
to  leave  her  house,  and  he  did  so,  with  his  family,  under 
protest.  That  when  she  directed  said  Stanton  to  leave  her 
house  she  offered  to  pay  him  damages,  which  he  refused, 
and  she  directed  said  Benedict  to  destroy  said  deed  and  not 
to  deliver  it,  and  she  executed  a  will  devising  said  house 
and  lot  to  her  son  (defendant  Miller)  and  two  of  his  children. 
That  at  the  time  of  making  said  agreement  and  the  deed 
and  will,  in  which  the  Stantons  were  named,  the  said  Mary 
Miller  was  sick  and  feeble,  and  it  was  not  supposed  by  her- 
self or  the  Stantons  that  she  could  recover,  or  that  she  could 
survive  many  months.  She  was  living  with  no  one  but 
servants  in  her  house  and  was  troubled  and  anxious  on 
account  of  her  lonely  condition,  and  her  mind  and  memory 
were  slightly  impaired,  though  not  to  such  an  extent  as  to 
render  her  incapable  of  making  a  valid  contract.  That  the 
value  of  the  house  and  lot  mentioned  in  the  complaint 
was  $10,000;  that  at  the  time  of  making  the  agreement 
it  was  supposed  and  understood  by  all  parties  that  the 
undertaking  of  said  Oliver  Stanton  was  a  very  inadequate 
consideration  for  the  said  house  and  lot,  and  it  was  so  in  fact. 
That  at  the  time  of  entering  into  her  contract  Mrs.  Miller 
was  advised  by  her  said  counsel  who  drew  the  papers  that 
she  could  put  an  end  to  her  arrangement  provided  for  by  the 
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contract  whenever  she  chose  to  do  so,  but  that  in  such  case 
she  would  be  h'able  for  damages,  and  she  relied  on  such 
advice  in  entering  into  said  contract;  but  the  fact  that  such 
advice  was  given  was  not  known  to  the  Stantons.  That 
Mi-s.  Miller  died  on  the  28th  July,  1870,  and  after  her  death 
the  plaintiffs  made  demand  for  the  deed  and  for  possession 
of  tlic  premises. 

The  court  decided,  as  matter  of  law,  that  the  plaintiffs 
were  not  equitably  entitled  to  a  decree  for  the  special  per- 
formance of  the  contract  to  convey  the  house  and  lot,  or  for 
the  delivery  of  the  deed  left  with  O.  M.  Benedict,  or  for  a 
delivery  of  the  possession  of  the  house  and  lot  therein 
described,  and  the  prayer  for  the  same  should  be  denied. 
But  that  the  plaintiffs,  some  or  one  of  them,  were  entitled 
to  receive  compensation  for  their  damages  in  the  premises, 
and  to  have  the  amount  of  such  damages  ascertained  and 
adjudged  in  this  action  ;  and  for  that  purpose  to  have  liberty 
to  move  that  the  legal  representatives  of  Mrs.  Miller  be 
made  a  party  to  this  action,  if  they  shall  be  advised  the  same 
is  necessary,  and  also  to  move  for  a  reference  or  an  issue  to 
ascertain  the  amount  of  such  damages,  and,  in  the  mean  time, 
the  further  hearing  of  the  action  should  be  ordered  to  stand 
over  till  the  coming  in  of  the  report  or  verdict;  and  all 
further  questions,  including  the  question  of  costs,  should  be 
reserved. 

Oeorge  W,  Miller^  appellant,  in  person.  Delivery  is  essen- 
tial to  the  validity  and  taking  effect  of  a  deed.  {Ford  ▼. 
James,  4  Keyes,  300;  Fishsr  v.  HaU,  41  N.  Y.,  416;  2 
C.  &  H.  Notes  [3d  ed.],  826,  828.)  The  deed  being  in 
escroiv  could  not  take  effect  until  tlie  performance  of  all  the 
conditions  upon  which  its  delivery  depended.  (4  Kent's 
Com.,  454 ;  2  Wash,  on  R.  P.,  586  [2d  ed.,  44]  ;  2  6.  &  H. 
Notes  [3d  ed.],  827 ;  7  Greenl.,  181 ;  6  Wend.,  666 ;  Be^k- 
man  v.  Frost,  18  J.  R.,  544,  572 ;  1  J.  Ch.,  114 ;  Jackson  v. 
Dunlap,  1  J.  Cas.,  114;  RmseU  v.  Rowland,  6  Wend.,  666  ; 
Clark  v.  Grford,  10  id.,  311  ;  Hinman  v.  Booth,  21  id.,  267; 
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Gilbert  v.  N.  A,  Ins.  Co.^  23  id.,  43 ;  Green  v.  Putnam^  1 
Barb.,  600 ;  Roosevelt  v.  Carow^  6  id.,  190 ;  Jacobs  v.  Alex- 
ander^ 19  id.,  243 ;   People  v.  Bostwicky  32  N.  Y.,  445 ; 
Brackett  v.  Barney^  28  id.,  340,  341 ;   Cogger  v.  Lansingy 
43  id.,  550 ;  Smith  v.  S.  R.  Bk.,  32  Vt.,  341,  347.)     The 
intent  of  the  grantor  must  govern,  and  this  is  to  be  derived 
from  all  the  facts,  circumstances  and  proofs.     {OoodtiUe  v. 
Bailey y  2  Cooper,  600 ;  Com.  Bk,  v.  Reckless^  1  Hals.  Ch., 
430 ;  Parker  v.  Dueton^  2  Foster,  424 ;   Doe  v.  Knight^  5 
B.  &  0.,  671 ;  Cook  v.  Brown,  34  N.  H.,  460.)     The  deed 
in  suit  was  testamentary  in  its  character.     {Cook  v.  Brown^ 
34  N.  H.,  460 ;  Baker  v.  Haskell,  47  id.,  479 ;  Tumef*  v. 
ScoU,  61  Penn.,  126 ;  Hathaway  v.  Payne,  34  N.  Y.,  92.) 
Courts  of  equity  do  not  enforce  contracts  which  are  not  obvi- 
ously certain  as  to  terms  and  conditions.     (Fry  on  Spec.  Per., 
§§  48,  203,  229  ;  Taylo7*  v.  Partington,  7  De  G.,  M.  &  G., 
328 ;  2  De  G.  &  J.,  672 ;  Fonblanque's  Eq.,  bk.  1,  chap.  3, 
§  7,  and  cases  cited  in  note  z  ;  Rose  v.  Cunningham,  11  Ves. 
Jr.,  656,  note  2 ;  Adams'  Eq.,  184,  note  4 ;  Will.  Eq.  Jur., 
267 ;  S.  W.   R,    Co,  v.  Wythes,   6   De  G.,  M.  &  G.,   880.) 
Incomplete  gifts  are  never  enforced  in  equity.     {Callaghan 
V.  Callaghan,  8  CI.  &  F.,  374 ;  Coleman  v.  Sarrel,  1  Ves. 
Jr.,   56,  note  2 ;    Fry,  §  64 ;    2  Story  Eq.  Jur.,  §  793,  a ; 
793,  &/  Acker  v.  Phoanix,  4  Paige,  308;  Minium  v.  Sey- 
tnour,  4  J.  Ch.,  500 ;  Freeman  v.  Freeman,  43  N".  Y.,  34.) 
Equity  only  seeks  to  enforce  the  actual  intent  of  the  parties. 
(2  Story  Eq.  Jur.,  §  770 ;  Dart  on  Vendor  and  Purchaser 
[2d.  ed.],  486  ;  Malius  v.  Freeman,  2  Keen,  34 ;  Townsend 
V.  Stangroom,  6  Ves.  Jr.,  341,  note  a  ;    Mortloch  v.  BuUer, 
10  id.,  319,  392,  note  i;  Lloyd  v.  Bennet,  8  C.  &  P.,  124; 
Matthews  v.  TerwiUiger,  3  Barb.,  50  ;  Washburn  v.  MerriUs, 
1  Day's  Cas.  in  Error,  139  ;  Cuff  v.  Borland,  60  Barb.,  438.) 
In  cases  where  the  defendant  could  not  enforce  specific  per- 
formance against  the  plaintiff,  the  latter  has  no  such  remedy 
against  the  defendant.   (Add.  on  Con.,  182 ;  Fry  on  Spec.  Per., 
^  286,  287 ;  Keen  v.  Stukdey,  Gilb.  Eq.,  155  ;  Adams'  Eq., 
82, 193 ;  2  Story  Eq.  Jur.,  §  723  ;  Dart  on  Vendors  and  Pur- 
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chasers,  494 ;  Will.  Eq.,  267 ;  Ogden  v.  Fossick^  4  De  G., 
F.  &  J.,  426 ;  Marble  Co.  v.  Hipley,  10  Wall,  339,  358,  359 ; 
Branson  v.  CahUl,  4  McL.,  21 ;  Benedict  v.  Zynch,  1  J.  Ch., 
370 ;  Hamilton  v.  Orant,  3  Dow  P.,  33,  42,  46 ;  Hooper  v. 
Brodrick^  11  Sim.  [34  Eng.  Cb.],  47 ;  Kemble  v.  Zi?fl^w,  6 
id.,  333 ;  CZarA  v.  Price,  2  Wils.,  157 ;  Hamblin  v.  Denne- 
fordj  2  Edw.  Ch.,  528  ;  e/w*^ici?  v.  Zanff,  42  N.  T.,  493.)  An 
agreement  between  two  parties  for  the  benefit  of  a  third  party 
cannot  be  enforced  by  the  third  party,  a  volunteer.  {Colyear 
V.  Countess  of  MuLgrave,  15  Eng.  Ch.  [2  Keen],  98,  note  2; 
Johnson  V.  Hvhhell,  5  L.  R.,  177,  185.)  Where  the  mutual 
performance  of  a  contract  is  rendered  impossible  and  there 
has  been  a  partial  performance,  it  cannot  be  specifically 
enforced.  {Morss  v.  Elmendorf  11  Paige,  277 ;  Wood  v. 
Rowe,  2  Bligh,  595 ;  2  Story  Eq.  Jur.,  §§  772,  773.)  The 
inadequacy  of  the  consideration  was  so  gross  as  to  warrant 
the  court  in  refusing  aid.  (Will.  Eq.,  266 ;  Parmelee  v. 
Cameron,  41  N.  Y.,  392 ;  Dunn  v.  Chambers,  4  Barb.,  376 ; 
Harding  v.  Handy,  11  Wheat.,  103.)  The  contract  cannot 
be  enforced  as  an  agreement  to  devise.  {Zofttcs  v.  Maw,  8 
Jur.  [N.  S.],  607 ;  Johnson  v.  Huhbell,  5  L.  R,  177 ;  Parsed 
V.  St/ryker,  41  N.  J.,  185 ;  Haguenin  v.  Basdy,  14  Yes., 
273 ;  2  W.  &  T.  L.  Cas.  in  Eq.,  pt.  2  [37  L.  Lib.],  71  ;  2 
Dev.  &  Bat.  Eq.,  241.) 

Oeo.  F.  Danforth  for  the  respondents.  Plaintiffs  are 
entitled  to  a  delivery  of  the  deed  to  the  grantees  named  therein. 
(2  Story  Eq.  Jur.,  p.  16,  §  703  ;  3  Wash,  on  R.  P.,  192 ;  Co. 
Litt.,  36  a  3  ;  Belden  v.  Carter,  4  Day,  66  ;  Beehm,an  v.  Frost, 
18  J.  R.,  544;  Shepard's  Touch.,  56,  57;  Jackson  v.  Catlin, 
2  J.  R.,  258 ;  Hatch  v.  Hatch,  9  Mass.,  309.)  Plaintifls  are 
entitled  to  a  decree  for  the  specific  performance  of  the  contract. 
{ParseU  v,  Stryker,  41  N.  Y.,  480 ;  Seymour  v.  Delancy,  3 
Cow.,  445 ;  Parmalee  v.  Cameron,  41  N.  Y.,  392-396  ;  Lob- 
dell  V.  Lobdell,  36  id.,  327 ;  Barnes  v.  Barnes,  65  N.  C, 
261.)  Plaintiifs  cannot  have  adequate  relief  at  law.  (2  Story 
Eq.  Jur.,  §§  224,  718  ;  3  Pars,  on  Con.,  350,  364-373  ;  March 
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T.  Blacknian,  50  Barb.,  329 ;  Rhodes  v.  Rhodes^  3  Sandf. 
Ch.,  279  ;  Parsell  v.  Stryker,  41  N.  Y.,  480 ;  Stephens  v. 
BeytwldSy  6  id.,  458.)  If  the  contract  was  not  mutual 
that  would  not  constitute  a  defence  to  this  action.  {In  re 
Jane  Hunter^  1  Edw.  Ch.,  1 ;  White  v.  Schuylery  1  Abb. 
[N.  S.],  300 ;  Woodward  v.  Harris^  3  Sandf.,  272 ;  Orant  v. 
Johnson^  5  N.  Y.,  247 ;  Justice  v.  I/mg^  42  id.,  493,  624 ; 
Sh^ley  V.  Ayres^  14  Ohio,  308 ;  3  Wash,  on  K.  P.,  272 ; 
MiOership  v.  Brooks,  5  H.  ife  K,  796.) 

Andrews,  J.  There  is  an  insuperable  diflSculty  in  the  way 
of  maintaining  this  action,  regarding  it  as  an  action  for  the 
specific  performance  of  Mrs.  Miller's  agreement  of  June  25, 
1870,  to  convey  or  devise  the  house  and  lot  in  question,  grow- 
ing out  of  the  want  of  certainty  in  respect  to  the  persons 
to  whom  the  conveyance  or  devise  was  to  be  made. 

In  consideration  that  Mr.  Stanton  would  remove  with  his 
family  to  Bochester,  and  take  care  of  and  support  Mrs.  Miller 
during  her  life,  she  promised  to  assure  to  him  and  his  family 
the  house  and  lot  (after  her  death),  and  to  secure  the  title  by 
placing  a  deed  m  escrow,  or  by  will.  If  there  was  no  specific 
provision  in  the  contract  on  the  subject,  it  would  bo  inferred, 
I  think,  that  the  title  to  the  house  and  lot  was  ultimately,  to 
be  vested  in  Mr.  Stanton,  the  other  party  to  the  agreement. 
In  a  general  sense  such  a  disposition  of  the  property  would 
be  for  the  benefit  of  the  grantee  or  devisee  and  his  family. 
But  that  this  was  not  the  intention  of  the  parties  is  conclu- 
sively established  by  a  clause  in  the  contract  whicU  declares 
that  the  title  shall  be  given  to  such  "member  or  mem- 
bers of  said  Stanton's  family  as  Mrs.  Miller  may  choose." 
Construing  this  clause  in  connection  with  the  other  pro- 
visions of  the  contract,  the  aecreement  of  Mrs.  Miller  was 
this :  to  give  the  house  and  lot  by  will,  or  by  deed  to  take  effect 
after  her  death,  to  such  person  or  persons,  members  of  the 
family  of  Mr.  Stanton,  as  she  should  thereafter  select  and 
determine,  upon  condition,  however,  that  Mr.  Stanton  should 
have  fully  performed  the  contract  on  his  part.     The  clause 
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referred  to  was  not  a  reservation  by  Mrs.  Miller  of  a  power 
to  change  the  appointment  of  the  title  from  the  course  defined 
in  the  contract,  but  was  intended  to  provide  for  a  designation 
at  a  future  time  of  the  appointees,  who  by  the  contract  were 
left  wholly  uncertain,  except  that  it  defined  the  class  of  persons 
from  which  they  should  be  selected.  Unless  Mrs.  Miller,  prior 
to  her  death,  by  some  irrevocable  act,  or  by  some  act  which  if 
not  irrevocable  during  her  life  was  not  in  fact  revoked  by 
her,  designated  the  particular  members  of  the  family  of  Mr. 
Stanton  who  should  take  the  land  under  the  contract,  the  court 
cannot  enforce  its  specific  performance.  It  is  an  elementary 
principle  governing  courts  of  equity  in  the  exercise  of  this 
jurisdiction,  that  a  contract  will  not  be  specifically  enforced 
unless  it  is  certain  in  its  terms,  or  can  be  made  certain  by 
reference  to  such  extrinsic  facts  as  may,  within  the  rules  of 
law,  be  referred  to,  to  ascertain  its  meaning.  (Fonblanque's 
Eq.,  bk.  1,  chap.  3,  §  7;  Adams'  Eq.,  184;  Buxton  v.  Lister^ 
3  Atk.,  386 ;  Lord  Walpole  v.  Lord  Oxford,  3  Ves.,  420 ; 
Ro86\,  Oimynghame,  11  id.,  555,  note.)  "  If othing "  (said 
Lord  Hardwicke  in  Buxton  v.  Lister)  "  is  more  established 
in  this  court,  than  that  any  agreement  of  this  kind,  ought  to 
be  certain,  fair  and  just  in  all  its  parts."  And  Lord  Rossltn, 
in  Lord  Walpole  v.  Lord  Oxford,  said :  "  I  lay  it  down  as  a 
general  proposition,  to  which  I  know  no  limitation,  that  all 
agreements,  in  order  to  be  executed  by  this  court,  must  be 
certain  and  defined  ; "  and  although  the  uncertainty  may  be 
caused  by  an  obstacle  interposed  by  the  defendant  or  by  his 
default,  the  rule  is  not  changed  if  the  court,  in  order  to 
enforce  the  contract,  will  be  required  to  supply  a  new  term 
to  the  agreement.  (  Wilkes  v.  Davis,  3  Mer.,  507 ;  Dailey 
V.  Whitaker,  4  Drew,  134 ;  BlundeU  v.  Brettargh,  17  Ves., 
232 ;  Morgcm  v.  MiMmi,  3  De  6.,  M.  ife  G.,  24.)  The 
plaintifi^  in  such  a  case  will  be  left  to  his  remedy  in  an  action 
for  damages. 

The  plaintiifs  are  Mr.  Stanton  and  his  four  daughters,  and 
they,  together  with  Mrs.  Stanton,  the  wife  of  Mr.  Stanton, 
comprised  his  family  when  the  contract  was  made.    The  con- 
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tract  of  Mrs.  Miller  wouM  have  been  performed  if  she  had 
convejed  or  devised  the  land  to  Mrs.  Stanton,  who  is  not  a 
party  to  the  action,  or  to  any  one  or  more  of  the  plaintiffs. 
The  plaintiffs  cannot  say  that  Mrs.  Miller  intended  that 
they  or  any  two  of  them  should  have  the  land,  looking  to 
the  contract  only  ;  and  if  the  court,  in  the  absence  of  proof 
of  a  valid  designation  by  Mrs.  Miller  of  the  persons  who 
should  take  the  title,  shall  decree  it  to  them,  it  will  be  mak- 
ing a  contract  between  the  parties,  and  not  executing  one. 
That  no  irrevocable  or  valid  appointment  of  the  title  was 
made  by  Mrs.  Miller  will  be  shown  hereafter ;  and  without 
considering  the  other  objections  in  the  way  of  decreeing  a 
specific  performance,  urged  by  the  counsel  for  the  defendants, 
I  am  of  opinion,  for  the  reasons  stated,  that  the  contract  of 
June  23,  1870,  cannot  be  specifically  enforced. 

The  specific  relief  demanded  in  the  complaint  is  two-fold : 
jirH^  that  the  defendant  Benedict,  the  depositary  of  the  deed 
of  June  29,  1870,  be  compelled  to'  deliver  it  to  the  plaintiffs; 
and,  second^  that  the  defendant  Miiler,  the  son  and  sole  heir 
at  law  of  Mrs.  Miller,  who  is  in  possession  of  the  house  and 
lot,  deliver  the  possession  to  them.  The  right  to  the  delivery 
of  the  deed  is  claimed,  on  the  ground  that  it  was  deposited  by 
Mrs.  Miller  in  the  hands  of  Benedict,  in  escrow,  pursuant  to 
the  contract  of  June  23, 1870,  to  await  the  performance  of  the 
contract  on  the  part  of  Mr.  Stanton,  and  in  case  of  performance 
to  be  delivered  to  him  at  the  death  of  Mrs.  Miller,  and  that 
Mr.  Stanton  performed  his  contract,  or  what  is  claimed  to  be 
equivalent  thereto,  tendered  performance,  and  held  himself 
in  readiness  to  perform,  at  all  times  during  Mrs.  Miller^s  life. 

A  deed  delivered  to  a  third  person  to  be  held  until  the  per- 
formance of  some  condition,  is  a  delivery  in  escrow,  (2  Bl., 
307.)  Unlike  the  case  of  a  delivery  to  the  grantee,  or  his 
agent,  no  title  passes  until  the  condition  is  performed,  nor, 
generally,  until  an  actual  delivery  of  the  deed  to  the  grantee 
after  the  happening  of  the  event  upon  which  the  title  is  sus- 
pended. This  is  subject  to  exceptions,  one  of  which  is,  that 
in  case  of  the  death  of  the  grantor  before  condition  per- 
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formed,  and  it  is  afterward  performed,  the  law  from  neces- 
sity will  give  effect  to  the  first  delivery,  and  make  it  the  deed 
of  the  grantor  from  that  time.  {Perryman'^s  Case,  3  Coke, 
84.)  This  fiction  is  indulged  to  satisfy  the  law,  which 
requires  that  a  delivery,  to  make  a  deed  effectual,  must  be  the 
act  of  the  grantor ;  and  as  his  death  would  operate  as  a  revo- 
cation of  the  authority  of  the  depositary,  the  intention  of  the 
parties  would  be  defeated  if  a  second  delivery  was  required 
to  vest  the  title.  {Jackson  v.  Rowland^  6  Wend.,  666; 
Whedwrigkt  v.  Wheelwright^  2  Mass.,  447.) 

The  making  of  a  deed  in  escrow^  presupposes  a  contract, 
pursuant  to  which  the  deposit  is  made ;  it  implies  an  arrange- 
ment between  the  grantor  and  the  party  who  is  to  perform 
the  condition  ;  and  when  the  one  has  agreed  to  convey  when 
the  condition  is  performed,  and  the  other  to  perform  the  con- 
dition, and  the  deed  has  been  placed  in  escrow^  to  carry  out 
the  purpose  as  defined  in  the  contract  or  arrangement 
between  the  parties,  without  any  reservation,  express  or 
implied,  on  the  part  of  the  grantor,  when  the  deposit  is  made, 
of  a  right  to  recall  the  deed,  then  the  authorities  are  that  the 
deliverj^  cannot  be  revoked  by  the  party  making  it,  so  long 
as  there  is  no  breach  by  the  other  of  the  condition  upon 
which  it  was  made.  (Perkins,  §  141 ;  Graham  v.  Oraham^ 
1  Ves.  Jr.,  272 ;  MiUer  v.  Parker,  2  Mete.  [Ky.],  616 ;  Cook 
V.  Brown,  34  N.  H.,  476  ;  Shirley  v.  Ayrea,  14  Ohio,  308 ; 
Washburn  on  Eeal  Prop.,  268.) 

If  the  deed  of  June  29,  1870,  was  deposited  in  escrow 
strictly  according  to  the  terms  of  the  contract  of  June  23, 
1870,  Mrs.  Miller  could  not  afterward  recall  it;  and  the 
grantees,  on  showing  that  Mr.  Stanton  had  performed  his 
contract,  would  be  entitled  to  its  possession  as  a  muniment 
and  evidence  of  their  title ;  and  the  court,  in  the  exercise  of 
its  equitable  jurisdiction  would  compel  its  delivery.  (Story 
Eq.  Jur.,  §703.)  But  it  was  competent  for  Mrs.  Miller, 
when  she  deposited  the  deed  with  Mr.  Benedict,  to  annex  any 
condition  to  its  delivery  to  the  grantees  which  she  saw  fit  to 
do,  and  to  reserve  the  dominion  over  it,  or  the  right  to  with- 
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draw  it  at  any  time  fi^om  the  possession  of  the  depositary^ 
She  may  have  violated  the  spirit  and  perhaps  the  letter  of  her 
contract  if  she  in  any  way  qualified  the  delivery  or  annexed 
any  condition  other  than  that  contemplated  by  the  contract. 
Bat  the  court  can  only  give  effect  to  the  transaction  as  it 
actnally  was,  and  although  it  is  admitted  that  Mrs.  Miller 
ought  not  to  have  retained  the  power  to  recall  the  deed,  if 
in  fact  she  did  so,  and  exercised  it,  the  plaintiffs  are  put  to 
some  other  remedy ;  they  cannot  take  title  by  a  deed  which 
the  grantor  neither  delivered  herself  nor  put  in  the  power  of 
any  other  person  to  deliver  for  her. 

The  learned  judge  at  Special  Term  found,  upon  evidence 
which  authorized  the  finding,  that  when  Mrs.  Miller  entered 
into  the  contract  she  was  advised  by  her  counsel,  who  drew 
the  papers,  that  she  could  at  any  time,  at  her  election,  put  an 
end  to  the  arrangement  therein  provided,  subject  only  to  a 
liability  for  damages,  and  that  she  relied  upon  this  advice 
in  making  the  contract.  The  deed,  made  a  few  days  after 
the  contract,  was  deposited  by  Mrs.  Miller  with  her  counsel, 
Mr.  Benedict,  together  with  a  written  declaration  of  Mrs. 
Miller  to  the  effect  that  she  had  executed  the  deed  pursuant 
to  the  contract  and  delivered  it  in  escrow  to  Mr.  Benedict, 
for  the  use  of  the  grantees  at  her  decease,  subject  to  the 
performance  by  Mr.  Stanton  of  his  contract.  This  declara- 
tion is  to  be  considered  in  connection  with  the  fact,  clearly 
to  be  inferred  from  the  evidence,  that  the  deed  was  deliv- 
ered upon  the  parol  understanding  between  Mrs.  Miller  and 
Mr.  Benedict,  that  she  might  at  any  time  recall  it,  and  put 
an  end  to  the  bailment.  The  condition  upon  which  a  deed 
is  delivered  in  escrow  may  be  expressed  in  writing  or  rest 
in  parol,  or  be  partly  in  writing  and  in  part  oral.  The  rule 
that  an  instrument  or  contract  made  in  writing  inter  partes, 
must  be  deemed  to  contain  the  entire  agreement  or  under- 
standing, has  no  application.  The  direction  to  Mrs.  Miller's 
agent  was  not  a  contract,  and  the  written  authority  given 
by  her  did  not  preclude  the  defendants  from  showing  by 
proof  aliunde  that  it  was  to  be  exercised   subject  to  her 
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right  at  any  time  to  terminate  the  agency.  There  was  no 
estoppel  created,  as  the  evidence  shows  that  Mr.  Stanton  was 
not  apprised  of  the  character  of  the  deed  and  was  not  a  party 
to  the  transaction  between  Mrs.  Miller  and  Mr.  Benedict. 
The  subsequent  direction  of  Mrs.  Miller  to  the  depositary,  to 
destroy  the  deed,  amounted  to  a  revocation,  and  the  deed 
became  from  that  time  a  nullity. 

I  have  assumed,  tliroughout  this  opinion,  that  Mr.  Stanton 
fully  performed  his  contract.  This  assumption  is  based  upon 
another,  viz.,  that  the  general  rule  applies,  that  when  perform- 
ance of  a  condition  precedent  in  a  contract  is  prevented  by 
the  party  to  whom  performance  is  due,  the  latter  cannot  allege 
non-performance  by  the  other  party  as  a  defence.  Whether  a 
court  of  equity,  when  called  upon  to  enforce  the  specific  per- 
formance of  a  contract,  will,  in  all  cases,  regard  that  as  done 
by  one  party  which  he  was  ready  to  do,  but  which  he  has  been 
prevented  from  doing  by  the  other,  and  administer  the  special 
relief  demanded  as  though  there  had  been  actual  performance 
by  the  party  demanding  it,  has  not  been  considered,  and  is 
not  intended  to  be  decided. 

This  opinion  leads  to  a  reversal  of  the  order  of  the  Oeneral 
Term  and  the  denial  of  the  motion  for  a  new  trial. 

All  concur. 

Ordered  accordingly. 


George  Barker  et  al.,  Respondents,  v.  William  D.  Whttb 

et  al..  Appellants. 

Where  an  interlocutory  judgment  or  decree  directs  a  reference  and  an 
accounting,  and  a  paity  appears  before  the  referee  and  presents  ciaims, 
supports  the  same  by  proof  and  contests  the  claims  of  the  opposing 
partyj  he  does  not  thereby  waive  his  right  to  move  for  a  new  trial 
or  to  appeal  to  this  court  from  an  order  denying  one.  The  party  is  not 
bound  to  abstain  from  taking  such  steps  as  will  protect  his  interests  and 
secure  the  most  favorable  final  judgment,  in  case  the  decision  on  the 
merits  is  sustained,  under  the  penalty  of  forfeiting  his  right  to  seek  a 
review  of  the  main  questions  in  the  case. 
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Bennett  v.  Van  Byckd  (18  N.  Y.,  481)  and  Knapp  v.  Brown  (45  id.,  207) 
distinguished. 

Certain  persons  formed  a  voluntary  association,  executing  written  articles 
in  and  by  which  they  agreed  to  unite  to  raise  $12,000,  in  shares  of  $200 
each,  the  same  to  be  used  in  tlie  purchase  and  for  the  improvement  of  a 
tract  of  land,  the  title  thereof  to  be  vested  in  W.,  one  of  their  number, 
subject,  however,  to  the  control  of  the  board  of  directors;  W.  to  execute 
leases  and  conveyances  thereof  and  to  transfer  his  office  as  custodian 
when  required,  upon  being  indemnified  against  expenses  and  liabilities. 
The  land  was  purchased  and  W.  took  a  title  in  fee  thereof.  In  an  action 
against  his  heirs  at  law  and  administrators  for  a  settlement  of  the  affurs 
of  the  association  and  for  an  accounting  for  the  rents  and  profits,  held^ 
that  W.  held  tiUe  to  the  proi)erty  for  the  benefit  and  as  the  property  of 
the  association,  and  upon  his  death  the  holders  of  shares  in  the  associa- 
tion had  the  right  to  enforce  their  equitable  interests  as  against  the  heirs 
of  W.,  to  whom  the  legal  title  had  apparently  descended;  that  as  no 
rights  were  involved  but  those  of  the  parties  %nd  their  successors  in 
interest,  it  was  immaterial  whether  the  estate  of  W.  could  be  technically 
denominated  an  estate  in  trust,  or  whether  his  obligations  were  regarded 
as  resting  in  contract. 

Also,  held^  that  oral  declarations  of  W.  as  to  the  nature  of  his  intei-est  in 
the  property,  although  not  competent  for  the  purpose  of  proving  a 
trust,  were  admissible  under  the  plea  of  the  statute  of  limitations,  as  it 
would  not  begin  to  run  until  the  trustee  in  some  manner  repudiated  the 
trust. 

It  teeira,  that  a  trustee  who  denies  the  trust  and  claims  in  hostility  thereto 
cannot  invoke  the  rule  allowing  a  trustee  six  months  for  investment  of 
trust  funds,  but  is  properly  chargeable  with  interest  thereon  from  the 
time  of  their  receipt. 

(Argued  April  30,  1874;  decided  September  22, 1874.) 

The  nature  of  the  action  and  of  the  questions  presented 
and  the  necessary  facts  are  stated  in  the  opinion. 

Wm.  D.  White  for  the  appellants.  Plaintiffs'  claim  is 
barred  by  the  statute  of  limitations.  {Roberts  v.  Sykes,  30 
Barb.,  178 ;  1  Keyes,  141,  159 ;  Story  Eq.  Jur.,  §  1521  a; 
SchroeppeU  v.  Comney^  2  Seld.,  107 ;  Bloodwood  v.  Brown^ 
4  id.,  362  ;  Borst  v.  Corey ^  15  N.  Y.,  505  ;  Brtice  v.  TiUon, 
25  id.,  194.)  There  was  no  trust  expressed  in  the  deed  to 
Squire  White,  nor  any  recognized  by  the  statute  in  the  arti- 
cles, nor  any  corporation   as   required   by   law.     {Ring  v. 
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McCoud,  10  N.  T.,  268  ;  3  Seld.,  664 ;  1  R.  S.,  729,  §§  60, 
62  ;''8  Paige,  222  ;  10  id.,  563  ;  8  Pet,  83,  88  ;  2  Cornst.,  586 ; 
3  id.,  525 ;  Boynton  v.  Hoyi^  1  Den.,  57 ;  9  Barb.,  519 ; 
Dovmey  v.  Marshall,  23  N.  Y.,  368,  379 ;  21  id.,  574 ;  3 
Sandf.  Oh.,  504;  30  N.  Y.,  188,  194 ;  27  Barb,,  407,) 

Amasa  J.  Parker  far  the  respondents.  There  was  a  foil, 
definite  and  complete  trust  acknowledged  by  Squire  White. 
(Story  Eq.  Jur.,  §  964 ;  Seymour  v.  Freer,  8  Wall.,  213 ; 
Hill  on  Trusts,  [marg.  pages]  55-64 ;  Last  ed.,  86-96  ;  2  R. 
S.,  135,  §  7;  W^nght  v.  Doiig,  3  Seld.,  564;  Gomez  v. 
Tradesmen  Bk.,  4  Sandf.,  102 ;  Steere  v.  Steere,  5  J.  Ch.,  I ; 
Foster  v.  Hall,  3  Ves.,  696 ;  F.  R,  Whaling  Co,  v.  Borden, 
10  Gush.,  472.)  The  action  is  not  barred  by  the  statute  of 
limitations.  (Hill  on  Trustees,  [marg.  page]  264 ;  Seymour 
V.  Freer,  8  Wall.,  218.) 

Rapallo,  J.  This  is  an  appeal  from  an  order  of  the 
General  Term  of  the  Supreme  Court  in  the  fourth  judicial 
department,  denying  a  motion  for  a  new  trial  on  exceptions 
to  the  report  of  a  referee. 

Only  a  portion  of  the  defendants  appeal.  Those  appealing 
are  William  D.  White,  Devillo  A.  White,  George  H.  White 
and  Ellen  D.  Quilting,  formerly  Ellen  D.  Morgan. 

A  motion  is  made  on  the  part  of  the  respondents  for  an 
order  precluding  the  appellants  William  D.  White  and 
Devillo  A.  White  from  prosecuting  this  appeal,  on  the 
ground  that  they  have  elected  to  abide  by  the  interlocutory 
decree  entered  upon  the  referee's  report,  and  made  claims  and 
received  benefits  under  it.  This  motion  has,  by  our  order,  been 
argued  in  conjunction  with  the  appeal.  The  only  other  appel- 
lants, Geo.  H.  White  and  Ellen  D.  Quilting,  have  consented  in 
writing  to  the  affirmance  of  the  order  appealed  from  or  the 
dismissal  of  the  appeal,  as  the  respondents  may  elect ;  the 
appellants  William  D.  and  Devillo  A.  White  are  conse- 
quently the  only  parties  whose  rights  it  is  now  necessary 
to  consider. 
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The  action  was  brought  in  May,  1857,  by  certain  share- 
holders in  a  voluntary  association,  formed  in  1835,  under 
written  articles,  for  the  purchase,  on  speculation,  of  lands  in 
Chautauqua  county,  against  the  heirs  and  personal  represen- 
tatives of  Squire  White,  deceased,  who  was  alleged  in  the 
complaint  to  have  been  one  of  the  associates,  and  to  have 
held  the  title  to  the  lands  in  trust  for  the  association,  and  who 
died  in  April,  1857,  nominally  seized  of  the  fee  of  the  land. 
The  relief  sought  was  the  dissolution  of  the  association  and 
settlement  of  its  affairs,  the  sale  of  the  land  and  distribution  of 
the  proceeds  among  the  persons  entitled,  and  that  the  defend- 
ants George  H.  White  and  Devillo  A.  White,  as  administra- 
tors, etc.,  of  Squire  White,  account  for  the  rents  and  profits 
received  by  him  in  hi&  lifetime. 

The  defendants  William  D.  White  and  Devillo  A.  White, 
by  their  answer,  claimed  that  Squire  White  and  Chauncey 
Tucker  had  contracted  for  the  purchase  of  the  land  in  ques- 
tion, before  the  making  of  the  articles  of  association,  and  had 
paid  the  whole  consideration,  amounting  to  $6,384,  and  that 
the  land  was  conveyed  to  Squire  White  in  September,  1835, 
by  deeds,  in  fee,  and  not  in  trust,  and  that  he  from  that  time 
became  sole  owner  in  fee,  and  held  undisturbed  possession  for 
more  than  twenty  years,  and  until  his  death  in  1857 ;  and 
they  set  up  such  title  and  possession  in  bar  of  the  plaintiffs' 
claim. 

They  also  claimed  that  this  action  was  barred  by  the  stat- 
ute of  limitations. 

The  action  was  brought  to  trial  in  July,  1870,  before  James 
M.  Smith,  Esq.,  of  Buffalo,  as  referee ;  and  after  hearing  evi- 
dence on  both  sides  the  referee  made  his  report,  dated  May 
16, 1871.  The  findings  of  fact  are  amply  suflicient  to  estab- 
lish that  Squire  White  became  an  associate  or  partner  with 
the  parties  represented  by  the  plaintiffs,  in  the  speculation  of 
purchasing,  improving  and  selling  these  lands,  and  that  he 
took  and  held  the  title  thereto  for  the  benefit  of  such  associa- 
tion ;  and  that  prior  to  1839  he  had  received  from  the  share- 
holders and  on  sales  effected  by  him  for  the  association,  more 
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than  the  original  cost  of  the  lands ;  and  that  after  that  date 
he  received  rents,  amounting,  over  and  above  taxes  and  other 
payments,  to  $750.  That  after  his  death,  in  1857,  and  since 
the  commencement  of  this  action,  his  administrators  have 
continued  to  receive  the  rents  of  the  property,  amounting 
to  a  considerable  sum,  with  which  they  are  charged  by  the 
referee.  None  of  the  findings  of  fact  are  excepted  to,  and 
therefore  no  question  arises  in  this  court  as  to  the  sufficiency 
of  the  evidence  to  sustain  them. 

The  referee  held,  as  a  conclusion  of  law,  that  the  associa- 
tion was  a  copartnership,  of  which  Squire  White  and  his 
associates,  under  the  articles  of  association,  were  members ; 
that  the  land  in  question  was,  in  equity,  the  property  of  the 
association,  and  that  upon  the  death  of  Squire  White  the 
legal  title  to  the  land  descended  to  the  defendants  as  his  heirs 
at  law,  subject  to  a  trust  for  the  benefit  of  the  association. 
He  therefore  directed  judgment  that  the  association  bo  dis- 
solved and  its  afiairs  settled  and  assets  disposed  of  and  the 
proceeds  distributed  under  the  direction  of  the  court ;  and 
that  to  that  end  a  referee  should  be  appointed  to  whom  the 
defendants  should  convey  the  unsold  portion  of  the  land ;  and 
that  the  defendants  George  H.  White  and  Devillo  A.  White 
should,  as  administrators  of  Squire  White,  in  the  due  course 
of  tlieir  administration,  and  out  of  the  assets  of  the  intestate, 
pay  to  the  said  referee  the  $750  due  from  Squire  White,  for 
surplus  rents,  with  interest  at  six  per  cent ;  and  that  said 
George  H.  White  and  Devillo  A.  White,  respectively,  pay  to 
the  referee  the  sums  received  by  them  since  the  death  of 
Squire  White,  for  the  rents  of  the  lands.  That  the  referee 
should  ascertain  whether  the  association  owed  any  debts,  and 
the  amount  thereof,  and  to  whom  payable;  and  also  the 
names  of  all  the  associates  and  the  amount  of  capital  contri- 
buted by  each  and  the  extent  of  the  interest  of  each.  Pub- 
lication of  the  necessary  notices  was  directed,  and  a  public 
sale  of  the  land  ordered,  and  distribution  according  to  the 
several  interests  of  the  parties. 
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An  interlocatorj  judgment  or  decree  was  entered  on  the 
24th  of  June,  1871,  in  conformity  with  this  report.  In  the 
mean  time,  by  order  dated  the  13th  of  June,  1871,  Orson  W. 
Stiles  had  been  appointed  referee  to  execute  the  decree,  and 
hifi  name  was  therefore  inserted  therein.  The*  proceedings  of 
W.  D.  White  and  Devillo  A.  White  before  this  referee  are 
the  foundation  of  the  respondents'  claim  that  those  appellants 
have  precluded  themselves  from  prosecuting  the  present 
appeal. 

The  voluminous  manuscript  affidavits  presented  on  tlie  part 
of  the  respondents  on  the  motion  show,  in  substance,  that 
immediately  after  the  entry  of  the  interlocutory  decree, 
dated  June  24,  1871,  an  appeal  was  taken  therefrom  to  the 
General  Term,  by  the  defendants  William  D.  White  and 
Devillo  A.  White ;  that  this  appeal  was  dismissed  on  the 
ground  that  the  decree  was  not  final,  and  that  decision  was 
afterward  affirmed  by  this  court.  These  proceedings  ended 
in  1873.  In  the  mean  time,  the  appellants  made  a  motion  for 
a  new  trial  on  a  case  and  exceptions,  which  motion  was 
denied  by  the  General  Term,  by  order  dated  October  21, 
1873,  being  the  order  from  which  the  present  appeal  is  taken. 
But  the  proceedings  before  O.  W.  Stiles,  as  referee,  had  in 
the  mean  time  been  progressing.  In  December,  1871,  De- 
villo A.  White  filed  with  the  referee  claims  against  the  asso- 
ciation, in  behalf  of  himself  and  George  H.  White,  for 
services  in  taking  care  of  the  property,  from  1867  to  1871 ; 
and  also,  as  administrator  of  Squire  White,  a  claim  for  his 
services  as  president  and  agent  of  the  association  from  1835 
to  1857.  On  the  hearing  before  the  referee,  which  did  not 
begin  until  August  2,  1873,  William  D.  White  appeared  per- 
sonally and  as  attorney  for  D.  A.  White,  and  presented  these 
claims  with  others,  again,  in  a  more  elaborate  form.  They 
were  all  rejected.  William  D.  White  also  claimed  certain 
shares  in  the  association,  which  were  allowed  to  him  ;  and  he 
objected  to  the  allowance  of  some  of  the  shares  claimed  by 
the  plaintiff  Barker,  and  the  claim  was  withdrawn.  He  also 
ofiered  proof  in  support  of  the  claims  of  Devillo  A.  White, 
SicKELs — Vol.  XIII.        27 
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personally  and  as  administrator,  against  the  association,  for 
services. 

We  are  of  opinion  that  these  acts  did  not  operate  as  a 
waiver  of  the  right  of  either  Devillo  A.  or  W.  D.  White,  to 
move  for  a  ne^  trial  or  to  appeal  from  the  order  denying  one. 
While  the  proceedings  in  the  cause  were  progressing,  these 
defendants  had  the  right  to  take  snch  steps  as  would  protect 
their  interests  as  far  as. might  be,  and  secure  the  most  favor- 
able final  decree  in  case  the^ecision  of  the  referee  against 
them  on  the  merits  should  be  sustained.  They  were  not 
bound  to  let  the  opportunity  pass  to  put  in  their  claims 
against  the  fund,  in  accordance  with  the  interlocutory  decree, 
under  the  penalty  of  forfeiting  the  right  which  the  law 
awarded  them,  of  seeking  a  review  of  the  main  questions  in 
the  case.  The  authorities  which  have  been  cited  to  show  that 
one  who  enforces  a  right  conferred  upon  him  by  a  judgment 
or  order  cannot,  at  the  same  time,  prosecute  an  appeal  from 
it,  do  not  sustain  this  motion.  The  leading  case  on  the  sub- 
ject, Bennett  v.  Van  Syckel  (18  N.  Y.,  481),  shows  clearly  the 
principle  upon  which  it  and  all  the  cognate  ones  depend. 
There  the  defendant  had  been  adjudged  to  hold  in  trust  an 
estate  for  years,  which  he  had  taken  in  his  own  name  and 
claimed  in  his  own  right,  and  the  decree  provided  for  indem- 
nifying him  against  his  personal  covenants  contained  in  the 
lease,  and  for  refunding  to  him  rent  and  taxes  which  he  had 
paid ;  and  to  this  end  the  judgment  required  the  plaintiff  to 
pay  into  court  the  amount  of  the  rent  and  taxes,  and  to  file  a 
bond  of  indemnity  against  the  covenants.  The  defendant 
made  application  to  the  court  and  obtained  an  order  for  the 
payment  to  him  of  a  portion  of  these  moneys,  and  also,  by 
leave  of  the  court,  brought  an  action  on  the  bond  of  indem- 
nity. These  acts  were  held  to  be  a  waiver  of  his  right  to 
appeal  from  the  judgment.  He  had  enforced  those  provisions 
of  the  judgment  which  were  in  his  favor,  and  this  course  was 
clearly  inconsistent  with  the  right  to  prosecute  an  appeal 
which,  if  successful,  must  result  in  the  reversal  of  the  entire 
judgment.     In  the  case  now  before  us  no  such   thing  has 
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been  done.  The  appellants,  while  denying  the  right  of  the 
plaintiffs  to  a  sale  of  the  land,  and  claiming  to  hold  it  as  heirs 
at  law  of  their  father,  have,  simply,  in  an  interlocutory 
proceeding,  sought  to  establish  claims  which  they  desire 
allowed  to  them  in  the  final  decree,  should  the  right  of  the 
plaintiff  be  ultimately  sustained ;  and  also  to  prove  offsets 
against  the  claims  for  rents  and  profits  allowed  against  the 
administrators  of  their  father's  estate.  This  they  had  the 
right  to  do  without  abandoning  their  defence  upon  the  main 
questions  in  controversy.  Had  any  of  the  claims  of  the 
appellants  been  allowed,  and  had  the  decree  authorized  the 
enforcement  of  them  against  the  plaintiflb  personally,  or 
against  any  fund  paid  into  court  by  them  under  the  decree, 
then,  if  the  appellants  had  enforced  their  claims  under  the 
decree,  the  case  would  have  fallen  within  the  principle  upon 
which  Bennett  v.  Van  Syckel  was  decided.  The  case  of 
Knapp  V.  Brown  (45  N.  T.,  207)  carries  out  the  same  prin- 
ciple.* There  the  appellant  had  issued  an  execution  and  col- 
lected money  under  the  very  judgment  from  which  he 
appealed.  But  it  is  evident  that  nothing  of  the  kind  has 
occurred  in  this  case. 

The  motion  as  against  the  appellants  W.  D.  White  and 
Devillo  A.  White  must  be  denied,  with  ten  dollars  costs. 

This  result  renders  it  necessary  to  examine  the  questions 
which  arise  upon  the  appeal  from  the  order  denying  a  new 
trial. 

These  are  necessarily  confined  to  the  exceptions  which 
were  taken  at  the  trial,  and  those  which  were  filed  to  the 
report  of  the  referee.  The  questions  of  fact  are  not  here 
open  to  review.  At  the  General  Term  the  Supreme  Court 
had  power  to  grant  a  new  trial  upon  the  facts ;  but  this  court 
exercises  no  such  power,  even  in  equity  cases.  Where  the 
judgment  is  affirmed  at  General  Term,  this  court  will  not 
look  into  the  question  whether  the  findings  of  fact  are  sus- 
tained by  evidence,  except  in  the  single  case  where  some 
material  finding  of  fact  is  excepted  to  as  unsupported  by  any 
evidence ;  and  then,  if  found  on  examination  to  be  unsup- 
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ported  by  any  evidence,  the  finding  is  treated  as  an  error  of 
law.  That  case  is  of  rare  occurrence.  But  a  finding  of  fact 
not  excepted  to  is  never  made  the  ground  of  reversal  in 
this  court. 

There  is  no  exception,  in  the  present  case,  to  any  of  the 
findings  of  fact ;  they  must  therefore  be  assumed  to  be  cor- 
rect. They  fully  sustain  the  conclusions,  that  Squire  White 
held  the  land  in  controversy  for  the  benefit  and  as  the  prop- 
erty of  the  partnership  or 'association  of  which  he  was  a 
member,  and  that  on  his  death  the  holders  of  shares  in  the 
association  had  the  right  to  enforce  their  equitable  interests 
as  against  the  heirs  of  White,  to  whom  the  legal  title  had 
apparently  descended.  Whether,  under  the  provisions  of  the 
Revised  Statutes,  the  estate  of  Squire  White  should  be  tech- 
nically denominated  an  estate  in  trust,  or  whether  his  obliga- 
tions should  be  regarded  as  resting  in  contract,  is,  under  the 
circumstances  of  the  case,  qnite  immaterial.  No  rights  are 
involved  in  this  litigation  except  those  of  the  imulediate 
parties  and  their  successors  in  interest. 

The  substance  of  the  transaction  is,  briefly,  that  a  large 
number  of  persons,  in  the  year  1835,  when  speculation  in  real 
estate  was  rampant,  agreed  to  unite  in  the  purchase  of  a 
tract  of  land  in  the  county  of  Chautauqua,  and  lay  out  a  vil- 
lage.  Tliey  entered  into  a  written  agreement,  which  they 
called  a  constitution,  by  which  it  was  agreed  that  the  title  to 
the  land  should  be  vested  in  Squire  White,  subject  however 
to  the  control  of  a  majority  of  the  board  of  directors ;  that 
$12,000  should  be  raised,  by  shares  of  $200  each,  to  pay  for 
and  improve  the  land ;  and  that  improvements  should  be 
made  and  the  lot«  sold  and  conveyed,  or  leased,  under  the 
direction  of  the  board  of  directors,  who  were  to  have  power 
to  direct  the  person  holding  the  title  to  the  land  to  execute 
leases  and  conveyances,  and  to  transfer  his  office  as  custodian 
of  the  property,  when  required,  on  being  indemnified  against 
expenses  or  liabilities  he  might  have  incurred.  The  share- 
holders were  to  participate,  in  proportion  to  their  subscrip- 
tions, in  the  anticipated  benefits.     It  is  specifically  alleged  in 
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the  complaint,  that  Squire  White,  the  father  of  the  appel- 
lants, signed  and  executed  those  articles  and  thereby  acknowl- 
edged the  trust  therein  set  forth.  This  allegation  is  not 
denied  in  the  answer  of  W.  D.  and  Devillo  A.  White. 
The  referee  finds  that,  before  1839,  Squire  White  had 
received  from  subscriptions  and  proceeds  of  salefr  of  lots, 
more  than  the  original  purchase-money  of  the  property ;  and 
his  conduct  during  the  residue  of  his  life,  as  evidenced  by 
written  instruments  and  oral  declarations,  shows  clearly  that  ho 
recognized  the  rights  of  his  associates  up  to  the  time  of  his 
death ;  and  it  does  not  appear  that  he  ever  claimed  to  hold 
the  land  for  his  own  individual  benefit,  or  in  hostility  to  the 
parties  whom  he  represented.  After  his  death  his  sons  under- 
took to  claim  the  land  as  his  heirs  at  law,  discharged  of  any 
trust;  and  the  two  appellants  who  continue  the  present  liti- 
gation seek  to  maintain  their  claims  as  heirs  at  law,  and  fail- 
ing in  that,  to  have  large  sums  allowed  to  the  estate  of  their 
father,  for  his  services  in  managing  the  property  and  for  the 
services  of  one  of  them  as  administrator  of  the  father  for 
continuing  such  management  after  his  death.  These  claims 
have  been  disallowed,  and  hence  the  present  appeal.  Numer- 
ous exceptions  were  taken  at  the  trial,  and  to  the  conclusions 
of  tlie  referee.  We  have  examined  all  of  them,  but  do  not 
deem  it  necessary  to  discuss  them  in  detail.  The  exceptions 
taken  at  the  trial  related  principally  to  the  admission  by  the 
referee  of  proof  of  oral  declarations  of  Squire  White,  and 
written  documents  executed  by  him,  tending  to  show  that  he 
held  the  land  as  trustee  and  not  in  his  own  right.  The  oral 
declarations,  though  not  competent  for  the  purpose  of  prov- 
ing a  trust,  were  admissible  on  the  question  of  the  statute 
of  limitations ;  for  this  would  not  begin  to  run  until  the 
trustee  in  some  manner  repudiated  the  trust.  So  long  as  he 
continued  to  recognize  and  act  under  it,  he  could  acquire  no 
title  by  adverse  possession  ;  nor  would  the  parties  interested 
be  barred  of  their  right  to  an  account  by  failing  to  bring  an 
action.  The  documentary  evidence,  with  the  exception  of 
exhibit  nine,  was  clearly  admissible  on  all  grounds.    We  enter- 
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tain  grave  doubts  whether  the  objection  made  to  the  admis- 
sion of  this  exhibit  was  not  well  founded ;  but  in  view  of  the 
case  presented  by  the  pleadings  and  of  the  facts  established 
by  uncontroverted  evidence  and  conceded  by  the  appellants, 
we  do  not  think  that  its  admission,  even  if  erroneous,  could 
have  affected  the  result  of  the  trial.  We  therefore  think 
that  the  admission  of  this  item  of  evidence,  even  though  erro- 
neous, did  not  afford  sufficient  ground  for  granting  a  new 
trial. 

We  find  no  other  exception  to  the  admission  of  evidence 
which  calls  for  a  new  trial. 

The  main  exception  to  the  conclusion  of  the  referee  is  that 
which  goes  to  the  merits  of  the  whole  case,  and  rests  upon 
the  proposition  that  no  valid  trust  in  Squire  White  was 
shown.     This  has  already  been  sufficiently  considered. 

The  exception  to  charging  D.  A.  White,  as  one  of  the 
administrators,  with  interest  on  rents  collected  by  him,  is 
answered  by  the  suggestion  that  he  is  charged  with  interest 
at  the  rate  of  six  per  cent  only ;  which  amounts  to  less  than 
he  might  have  been  charged  with  had  the  usual  period  of  six 
months  been  allowed  to  him  for  investment  of  each  sum 
received.  Furthermore,  having  denied  the  trust  and  claimed 
in  hostility  thereto,  the  rule  applicable  to  trustees  cannot  be 
invoked  by  him. 

We  do  not  find  that  the  referee  has  erred  in  any  essential 
particular  in  the  disposition  which  he  has  made  of  the  case, 
and  therefore  have  come  to  the  conclusion  that  the  order 
denying  a  new  trial  should  be  affirmed,  with  costs  against 
the  appellants  W.  D.  and  D.  A.  White. 

The  plaintiffs'  motioii  is  denied,  with  ten  dollars  costs,  and 
the  order  appealed  from  affirmed,  with  costs  against  the 
appellants  W.  D.  and  D.  A.  White. 

All  concur. 

Ordered  accordingly. 
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The  Hanover  Fibe  Insxtbanoe  Company,  Bespondent,  v. 
Theodobe  E.  Tomlinson,  Appellant. 

Where  an  order  which  affects  a  substantial  right  is  made  at  Special  Term 
the  party  afiected  is  entitled  to  have  the  question  reviewed  by  the 
General  Term,  although  it  involves  questions  of  discretion;  and  a 
refusal  by  the  latter  to  entertain  the  appeal,  and  pass  upon  the  merits, 
is  an  error  of  law  reviewable  in  this  court. 

Accordingly  Tield^  that  an  order  of  General  Term  dismissing  an  appeal 
from  a  Special  Term  order  giving  plaintiff  leave  to  bring  an  action 
upon  a  Judgment  was  error,  and  was  reviewaMe  here. 

R  R  Ins,  Co,  V.  Tamiinson  (2  N.  Y.  S.  C.  [T.  <&  C],  667)  reveMed. 

(Argued  May  26,  1874;  decided  September  22,  1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  dismissing  an  appeal 
from  an  order  of  Special  Term  giving  plaintiff  leave  to  bring 
an  action  upon  a  judgment  in  a  foreclosure  suit  between  the 
same  parties  for  an  alleged  deficiency  upon  sale.  (Reported 
below,  2  N.  T.  S.  0.  R  [T.  &  C],  657.) 

The  usnal  judgment  of  foreclosure  and  saie  was  entered 
.with  directions  for  judgment  against  defendant  for  deficiency. 

The  report  of  the  referee  showed  a  deficiency,  but  no  judg- 
ment for  the  amount  thereof  was  entered. 

Theodore  E.  TomUnsony  appellant,  in  person. 

C.  E.  Tracy  for  the  respondent.  The  appeal  should  be 
dismissed.  (Code,  §  11,  subs.  3,  4.)  The'  order  at  Special 
Term  was  obtained  upon  due  notice  and  after  hearing  counsel 
for  defendant,  and  is  in  proper  form.  (Code,  §  71.)  The 
determination  of  the  court  as  to  the'  sufticiency  of  the  good 
cause  shown  was  a  matter  within  its  discretion  ;  and  it  having 
obtained  jurisdiction,  both  of  the  parties  and  the  subject- 
matter,  the  order  is  not  appealable.  (Code,  §  349 ;  Bh.  of 
Genesee  v.  tSpencer^  18  N.  Y.,  159 ;  Field  v.  Stewa/rt^  41 
How.  Pr.,  95.) 
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Eapallo,  J.  Conceding  that  it  was  discretionary  with  the 
court  at  Special  Term  whether  or  not  to  grant  leave  to  the 
plaintiff  to  bring  an  action  upon  the  alleged  judgment,  yet 
we  think  that  the  General  Term  erred  in  dismissing  the 
appeal  from  the  order  made  at  Special  Term  granting  such 
leave.  We  have  repeatedly  held  that,  although  this  court  is 
limited  in  the  review  of  orders  to  such  as  do  not  involve  any 
question  of  discretion,  yet  that  no  such  limitation  is  imposed 
upon  the  General  Term  in  reviewing  orders  made  at  Special 
Term ;  and  that  where  an  order  which  affects  a  substantial 
right  is  made  at  Special  Term  the  party  appealing  therefrom 
to  the  General  Term  is  entitled  to  have  it  reviewed  there, 
notwithstanding  that  it  involves  questions  of  discretion  ;  and 
that  a  refusal  by  the  General  Term  to  entertain  the  appeal, 
and  pass  upon  its  merits,  is  an  error  of  law  reviewable  in  this 
court.  {People  v.  iT.  T.  C.  E,  i?.,  29  N.  Y.,  418 ;  Matter 
of  Duff,  10  Abb.  Pr.  [N.  S.],  416 ;  HoweU  v.  MiUs,  53  N. 
Y.,  322.) 

We  are  of  opinion  that  the  General  Term  should  have 
reviewed  the  order  upon  its  merits,  and  that  the  dismissal  of 
the  appeal  was,  therefore,  erroneous.  The  case  discloses  facts 
which  might  have  justified  a  reversal  of  the  order  made  at' 
Special  Term,  and  we  cannot  say  that  such  w^ould  not  have 
been  the  result  had  the  General  Term  entertained  the  appeal 
and  considered  the  case  upon  its  merits.  It  is,  to  say  the  least, 
questionable  whether  there  was  any  judgment  upon  which  an 
action  could  properly  be  founded. 

The  order  of  dismissal  should  be  reversed,  with  costs,  and 
the  case  remanded  to  the  Supreme  Court  to  hear  and  deter- 
mine the  appeal. 

All  concur. 

Ordered  accordingly. 
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Statement  of  case. 


Jennie  S.  Rose,  Administratrix,  etc.,  Respondent,  v.  The 
Boston  and  Albany  Railroad  Company,  Appellant. 

Obedience  to  the  regulations  of  a  railroad  company  in  regard  to  the  run- 
ning of  its  trains,  with  a  view  to  their  safety,  is  matter  of  executive 
detail  which  neither  the  corporation  nor  any  general  agent  of  it  can 
personally  oversee, but  as  to  which  employes  must  be  relied  upon;  and  in 
the  absence  of  any  proof  of  a  distinction  between  the  duty  of  the  com- 
pany in  starting  trains  and  in  subsequently  running  them,  it  will  not  be 
assumed.  For  negligence,  therefore,  in  the  observance,  or  for  disobe- 
dience of  regulations  as  to  the  running  or  starting  of  trains  to  the  injury 
of  an  employe,  in  the  absence  of  other  proof  of  negligence,  the  cor- 
poration is  not  liable. 

In  consequence  of  the  starting  of  several  trains  upon  defendant's  road 
4oo  closely  together,  a  collision  occurred  occasioning  the  death  pf 
plainliflTs  intestate,  a  brakeman  upon  one  of  the  trains.  Upon  the 
trial  the  time  table  was  not  produced  and  no  evidence  was  given  as 
to  any  regulations  of  the  company  in  regard  to  starting  the  trains,  or 
by  what  or  whose  authority  the  trains  started;  nor  did  it  appear  that 
any  agent  or  officer  was  intrusted  with  any  general  authority  or  discre- 
tion upon  the  subject.  Held,  that  plaintiff  had  failed  to  establish  neg- 
ligence on  the  part  of  defendant,  as  it  might  have  prescribed  proper  and 
safe  rules  which  were  violated  by  a  fellow-servant  with  the  deceased, 
and  in  the  absence  of  proof  to  the  contrary  this  was  to  be  presumed; 
and  that,  therefore,  a  refusal  to  nonsuit  was  error. 

Also,  heldf  that  a  refusal  of  the  court  to  charge  that  plaintiff  could  not 
recover  if  the  deceased  knew  that  trains  were  sent  out  with  seventeen 
or  more  cars  and  only  two  brakemen,  and  he  had  always  gone  on  such 
trains,  was  not  error,  as  it  did  not  appear  that  deceased  had  any  knowl- 
edge that  the  train  which  preceded  his  own  on  the  morning  in  question 
had  only  two  brakemen,  or  that  the  accident  happened  because  of  there 
being  but  two. 

FHke  V.  The  B,  and  A.  JB.  i?.  Co,  (53  N.  Y.,  583)  distinguished. 

(Argued  May  28, 1874;  decided  September  22,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  in  favor  of  plaintiff, 
entered  upon  an  order  denying  a  motion  for  new  trial  and 
directing  judgment  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate  alleged  to  have  been  occasioned  by  the 
negligence  of  defendant. 
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The  deceased  was  a  brakeman  in  the  employ  of  defendant. 
The  train  on  which  he  was  employed  (a  freight  train)  left 
East  Albany  about  four  and  a  half  o'clock  in  the  morning  the 
4th  day  of  December,  1871.  It  was  before  light  and  a  foggy, 
misty  and  wet  morning.  In  Rose's  train  tliere  were  twelve 
cars  .and  two  brakemen  besides  the  conductor.  Another 
freight  train  had  been  sent  out  three  or  four  minutes  before 
the  train  Rose  was  on  and  a  third  train  was  sent  out  three  or 
four  minutes  behind  the  second,  or  Rose's  train.  The  first 
train  consisted  of  seventeen  or  eighteen  cars  and  had  two 
brakemen  besides  the  conductor.  When  this  train  had  got 
near  or  opposite  the  station  at  Schodack  it  broke  in  two  by  the 
giving  way  of  a  pin  or  shackle.  Eleven  cars  were  detached. 
Upon  those  eleven  cars  there  was  one  brakeman,  and  while 
he  was  setting  the  brakes  the  other  or  second  train  ran  into 
them  and  Rose  was  injured  so  that  he  died  three  days  there- 
nfter.  Evidence  was  given  that  the  usual  and  necessary 
number  of  brakemen  for  a  train  of  seventeen  cars  was  three;, 
that  it  was  common  for  trains  to  break  in  two ;  that  such 
trains,  however,  frequently  went  out  with  two  brakemen  and 
that  Rose  had  gone  on  such  trains.  At  the  close  of  the  evi- 
dence defendant's  counsel  moved  for  a  nonsuit,  which  wa& 
denied,  and  said  counsel  duly  excepted.  Defendant's  counsel 
requested  the  court  to  charge,  ^'  that  if  deceased  knew  that 
trains  were  often  sent  out  with  seventeen  or  lyiore  cars  and 
only  two  brakemen,  and  had  always  gone  on  such  trains  with 
only  two  brakemen,  that  plaintiflF  cannot  recover,  even  if  the 
injury  or  death  was  caused  by  the  absence  of  one  brakeman." 
The  court  declined  so  to  charge,  but  submitted  the  question 
to  the  jury.  Exceptions  were  ordered  to  be  heard  at  first 
instance  at  General  Term. 

Geo,  W,  Miller  for  the  appellant.  The  judge  erred  in  refus- 
ing to  charge  the  jury  that  if  the  deceased's  death  was  caused 
by  the  train  being  sent  out  with  but  two  brakemen  instead  of 
three,  and  he  had  been  in  the  habit  of  going  on  such  trains, 
plaintiff  could  not  recover.     {Laning  v.  N,  Y.  C.  jB.  R,  Co.^ 
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49  N.  Y.,  534.)  The  exceptions  to  the  admission  of  evidence 
were  well  taken.  {Teal  v.  Barton^  40  Barb.,  137 ;  Kdler  v. 
If.  r.  a  R.  R.  Co.,  24  How.,  184.) 

M<Mhew  Hale  for  the  respondent.  The  motion  for  a  non- 
suit was  properly  denied.  {FliTce  v.  B.  and  A,  R.  R.  Co,, 
53  N.  Y.,  549,  553,  554,  555 ;  Laning  v.  N.  T.  C  R.  R. 
Co.,  49  id.,  532 ;  2  Lans.,  506,  514.)  It  was  not  error  to 
refuse  to  charge  upon  a  hypothesis  not  warranted  by  the  evi- 
dence. (3  Gr.  &  W.  on  N.  T.,  828 ;  Rushmore  v.  HaU,  12 
Abb.,  420 ;  Doughty  v.  Hope,  3  Den.,  594,  599 ;  Hope  v. 
Lavrrence,  50  Barb.,  258 ;  Laning  v.  N,  Y,  C  R.  R.  Co., 
49  N.  Y.,  521,  584,  537.) 

Johnson,  J.  In  the  case  of  Flike  v.  Boston  and  Alhany 
Railroad  Company  (53  N.  Y.,  553)  the  chief  judge,  in  discus- 
sing the  limit  of  corporate  liability  for  injuries,  occasioned 
through  negligence,  to  the  servants  or  employes  of  the  cor- 
poration, affirms  that  ^'  the  true  rale  is  to  hold  the  corporation 
liable  for  negligence  or  want  of  proper  care  in  respect  to  such 
acts  or  duties  as  it  is  required  to  perform  and  discharge  as 
master  or  principal  without  regard  to  the  rank  or  title  of  the 
agent  intrusted  with  their  performance.  As  to  such  acts  the 
agent  occupies  the  place  of  the  corporation,  and  the  latter 
should  be  deemed  present,  and,  consequently,  liable  for  the 
manner  in  which  they  are  performed."  To  this  extent  the 
cases  of  Laning  v.  New  York  Central  Railroad  Company 
(49  N.  Y.,  521)  and  Brickn&r  v.  Same  (id.,  672)  are  adju- 
dications affirming  the  doctrine  stated.  Some  members  of 
the  court  dissented  from  the  judgment  in  the  Flike  case  who 
had  assented  to  the  decisions  in  the  other  cases  mentioned. 
Their  dissent  related  to  the  extent  to  which  the  doctrine  in 
question  ought  to  be  carried,  they  being  of  opinion  that  the 
particular  n^ligence  involved  in  that  case  was  not  to  be 
attributed  to  the  corporation.  That  negligence  consisted  in 
starting  the  train  without  a  third  brakeman,  and  it  was  held 
to  be  properly  attributable  to  the  company,  notwithstanding  it 
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had  employed  a  competent  general  agent  to  superintend  the 
business  of  dispatching  trains ;  and  he  had  employed  a  third 
brakeman  who  failed  to  be  upon  the  train.  The  general 
result,  then,  of  these 'cases  in  which  all  the  judges  were 
agreed  is,  that  there  are  certain  functions  which  a  railroad 
corporation  is  bound  to  discharge,  even  in  respect  to  its 
employes,  and  that  for  a  neglect  of  any  such  function  it  is 
liable  to  an  employe  sustaining  injury  without  fault  of  his 
own.  This  responsibility  is  irrespective  of  the  agency  by 
which  the  company  practically  undertakes  to  perform  these 
duties.  Whether  the  managing  board  directly  assumes  them 
or  whether  it  interposes  agents  of  one  or  more  grades  of 
authority,  the  responsibility  of  the  company  remains.  This 
class  of  responsibility  cannot  be  evaded  or  cast  offT  On  the 
other  hand  its  responsibility  may  be  extended  to  other  par- 
ticulars by  the  direct  exercise  of  the  authority  of  its  managing 
body  or,  perhaps,  of  its  general  agents:  as  if  its  board  of 
directors  should,  by  formal  resolution,  order  an  act  to  be 
done  without  sufficient  exercise  of  care  and  knowledge  of  the 
risks  involved  and  injury  should,  consequently,  result.  To 
this  class  of  cases  belongs  Ashwortk  v.  Stanwix  et  al.  (3 
Ellis  &  Ellis,  701),  in  which  it  was  held,  that  though  the 
master  is  not  liable  for  an  injury  received  by  his  servant, 
through  the  negligence  of  a  fellow-servant,  yet,  that  he 
is  liable  for  his  own  negligence  while  himself  acting  as  a 
fellow  workman  with  the  injured  servant.  The  negligence 
of  fellow  servants  is  a  hazard  inherent  in  the  business,  and 
it  is  to  be  borne  by  the  servant;  but  negligence  of  the 
master  imposes  upon  the  master  the  liability  to  answer  for 
consequent  injuries  to  his  servant. 

)n  the  case  before  us  it  appeared  in  proof  that  the  train 
on  which  the  plaintiff's  intestate  was  a  brakeman  went  out 
within  three  or  four  minutes  after  another  train,  and  was 
itself  followed  by  a  third  train,  at  about  the  same  distance 
of  time.  The  injury  which  resulted  in  the  death  of  the 
plaintiff's  intestate  was  the  consequence,  as  the  jury  have 
found  and  as  they  might  rightfully  find  from  the  evidence, 
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of  tliose  trains  being  sent  oat  so  near  together.  By  what 
direction  they  started  so  nearly  at  the  same  time  does 
not  appear.  All  the  proof  that  relates  to  the  point  is  con- 
tained in  the  single  phrase  of  one  of  the  witnesses,  who, 
speaking  not  of  the  time  of  the  accident  but  of  the  time  of 
his  testifying,  says :  "  The  head  conductor  who  has  charge  of 
sending  out  trains  is  Mr.  Rockefeller."  What  charge  Rocke- 
feller had  is  not  shown,  nor  whether  he,  in  fact,  dispatched 
the  trains  in  question.  It  does  not  appear  whether  he  was 
intrusted  with  any  discretion  upon  the  subject  of  starting 
trains,  or  whether  any  regulations  on  the  subject,  either 
by  a  prescribed  time  table  or  otherwise,  had  been  made  by 
the  company.  But  it  is  obvious  that  the  company  may  have 
prescribed  proper  and  safe  rules  in  respect  to  the  starting  of 
these  trains,  and  that  those  rules  may  have  been  disregarded 
by  the  persons  who  actually  started  these  trains  so  near  each 
other.  It  may  be  conceded  that  it  is  the  duty  of  a  railroad 
corporation  to  prescribe,  either  by  means  of  time  tables  or  by 
other  suitable  modes,  regulations  for  running  their  trains 
with  a  view  to  their  safety ;  but  it  is  obvious  that  obedience 
to  these  regulations  must  be  intrusted  to  the  employes  hav- 
ing charge  of  the  trains.  Such  obedience  is  matter  of  execu- 
tive detail  which,  in  the  nature  of  things,  no  corporation  or 
any  general  agent  of  a  corporation  can  personally  oversee, 
and  as  to  which  employes  must  be  relied  upon.  In  Wright 
V.  Jfew  York  Central  Railroad  Co.  (25  N.  T.,  568)  it  was 
sought  to  support  the  judgment  then  under  review  on  the 
ground  of  the  improper  arrangement  of  the  time  tables  at 
the  point  where  the  collision  took  place.  The  court,  how- 
ever, held  that  the  time  tables  were  not  in  fault,  but  that  the 
collision  grew  out  of  the  carelessness  of  the  employes  in  run- 
ning the  train  not  in  conformity  with  the  time  tables;  and 
that  the  fault  was  therefore  to  be  regarded  as  that  of  a  fel- 
low servant,  and  that  the  defendants  were  not  responsible. 
Nothing  appears  in  the  evidence  indicating  that  any  distinc- 
tion exists  between  the  duty  of  the  company  in  starting 
trains  and  in  subsequently  running  them.     In  the  absence. 
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tlierefore,  of  any  such  proof,  and  of  any  proof  showing 
negligence  in  this  respect  on  the  pai*t  of  the  defendants,  the 
case  must  be  determined  by  ascertaining  on  which  party  the 
burden  of  proof  rests.  Now,  it  is  the  duty  of  the  plaintiff, 
as  part  of  her  case,  to  make  out  all  the  circumstances  neces- 
sary to  her  recovery.  Negligence  on  the  part  of  the  defend- 
ant must  be  shown ;  that  of  a  fellow-servant  is  not  enough. 
The  accident  in  this  case  nnay  have  been  caused  by  the  neg- 
ligence either  of  the  defendant  or  of  a  fellow-servant.  It 
was  the  business  of  the  plaintiff  to  have  shown  affirmatively 
that  the  fault  was  that  of  the  defendant.  Having  failed  to 
do  so,  the  defendant  was  entitled  to  a  decision  in  his  favor  on 
the  motion  for  a  nonsuit. 

It  being  quite  possible  that  on  another  trial  this  difficulty 
may  be  obviated,  it  seems  proper  to  add  that  the  defendant 
was  not  entitled  to  the  charge  requested,  that  the  plaintiff 
could  not  recover  if  the  deceased  knew  that  trains  were 
often  sent  out  with  seventeen  or  more  cars  and  only  two 
brakemen,  and  had  always  gone  on  such  trains  with  only  two 
brakemen.  It  did  not  appear  that  the  deceased  had  any 
knowledge  that  the  train  which  preceded  his  on  the  morning 
in  question  had  only  two  brakemen,  nor  that  the  accident 
was  occasioned  by  there  being  but  two  brakemen  on  that 
train.  The  judge,  at  the  trial,  submitted  it  to  the  jury, 
which  was  certainly  all  that  the  defendant  could  claim.  The 
other  points  made  require  no  discussion ;  but  on  the  first 
ground  considered  there  must  be  a  new  trial. 

The  judgment  should  be  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


1874.] 


Caswell  et  al.  v.  Davis. 


223 


Statement  of  case. 


Fhiup  Caswell,  Jr.,  et  al.,  Appellants,  v,  Thomas  Davis, 

Kespondent. 

An  exception  to  a  referee^s  finding  of  fact  will  not  anthorize  a  reversal  of 
the  judgment  entered  upon  bis  report,  unless  it  is  made  to  appear  that 
there  is  no  competent  testimony  to  sustain  the  finding;  that  his  conclu- 
sion of  law  necessarily  depends  upon  such  finding;  and,  further,  that 
there  is  no  other  fact  presented  by  the  evidence,  and  which  the  referee 
might  have  found,  which  will  justify  his  conclusion  of  law  and  the 
judgment  based  thereon. 

Though  one  discover  or  invent  an  article  and  give  it  a  peculiar  and  dis- 
tinctive name,  if  he  permit  another  with  his  acquiescence  to  appropriate 
it  with  that  name  and  to  put  it  forth  to  the  public  as  his  own,  that  other 
will  become  the  proprietor  of  the  name  if  he  meets  the  other  conditions 
prescribed  by  the  law  in  such  cases. 

Words  or  phrases  in  common  use  and  which  indicate  the  character,  kind, 
quality  and  composition  of  an  article  of  manufacture,  cannot  be  appro- 
priated  by  the  manufacturer,  exclusively  to  his  own  use,  as  a  trade 
mark ;  and  this  is  so,  although  the  form  of  the  words  or  phrases  adopted 
also  indicate  the  origin  and  maker  of  the  article,  and  were  adopted  by 
the  manufacturer  simply  for  that  purpose.  The  combination  of  words 
must  express  only  the  latter  to  authorize  its  protection  as  a  trade  mark. 

Plaintiflb  prepared  a  medicine,  the  principal  ingredients  of  which  were 
iron,  phosphorus  and  elixir  of  calisaya  bark,  to  which  they  gave  the 
name  of  **  Ferro-Phosphorated  Elixir  of  Calisaya  Bark,"  and  so  labeled 
the  bottles  containing  it.  Etid^  that  this  phrase  could  not  be  protected 
as  a  trade  mark. 

(Argued  June  5,  1874;  decided  September  22, 1874.) 

Appsal  from  judgment  of  the  Court  of  Common  Pleas  for 
the  city  and  county  of  New  York,  affirming  a  judgment  in 
&vor  of  defendant  entered  upon  the  report  of  a  referee. 

This  was  an  action  to  restrain  defendant  from  the  use  of 
words  claimed  by  plaintiffs  as  a  trade  mark. 

The  referee  found  the  following  facts:  That  plaintiffs  were 
carrying  on  the  drug  business,  in  the  city  of  New  York,  under 
the  firm  name  of  Caswell,  Mack  &  Co.,  they  being  successors 
and  assignees  of  the  firm  of  Caswell,  Mack  &  Co.  That 
during  the  year  1860,  and  for  some  time  thereafter,  the 
defendant  was  in  the  employ  of  said  Caswell,  Mack  &  Co., 
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as  porter ;  aud,  also,  during  said  time  one  Henry  M.  Coffin 
was  in  the  employ  of  said  firm  as  pharmacentical  chemist. 
That  some  time  in  the  month  of  December,  1860,  and  the 
latter  part  of  the  year  1860  the  said  Coffin,  while  in  the 
employ  of  said  firm  of  Caswell,  Mack  &  Co.,  as  their  said 
chemist,  scientifically  prepared  a  medicine,  the  principal 
ingredients  of  which  were  iron,  phosphorus  and  elixir  of 
calisaya  bark,  to  which  he,  the  said  Coffin,  gave  the  name 
"  Ferro-Phosphorated  Elixir  of  Calisaya  Bark."  That  the 
said  firm  of  Caswell,  Mack  &  Co.,  in  the  spring  of  the  year 
1861,  introduced  the  said  preparation,  by  that  name,  to 
several  of  the  leading  physicians  of  this  city,  and  as  a  result 
of  said  introduction  many  physicians  of  this  city  prescribed 
the  preparation  to  their  patients,  and  it  was  adopted  and 
became  generally  a  regular  scientific  preparation  by  physi- 
cians prescribed  in  cases  where  iron,  phosphorus  and  calisaya 
bark  were  necessary  to  be  taken.  That  in  the  year  1864  the 
defendant  left  the  employ  of  said  Caswell,  Mack  &  Co.  and 
commenced  to  manufacture  this  preparation,  under  this  par- 
ticular name,  under  a  firm  name  of  Munroe  &  Davis,  and 
continued  to  manufacture  and  sell  the  same  for  about  nine 
months  when  the  said  firm  of  Caswell,  Mack  &  Co.  purchased 
from  the  said  Munroe  &  Davis  all  of  their  stock  and  fixtures 
and  all  of  the  preparation  they  then  had  on  hand  (some  fifty 
gallons),  in  consideration  of  $400,  which  was  paid.  That 
shortly  after  this  sale  and  purchase  the  defendant  Davis  com- 
menced to  manufacture  and  sell  this  preparation  under  this 
particular  name,  but  as  the  manufacture  of  T.  Davis  &  Son, 
and  continued  to  do  so  for  nearly  two  years  and  until  October, 
1867,  when  the  injunction  in  this  action  was  served  upon  him. 
That  the  combined  words,  "  Ferro-Phosphorated  Elixir  of 
Calisaya  Bark,"  were  not  applied  to  the  medicine  by  the 
said  Coffin,  nor  used  by  the  firm  of  Caswell,  Mack  &  Co. 
as  a  name  to  designate  the  ownership,  origin  or  particular 
manufacture  of  this  preparation,  but  solely  to. indicate  to 
physicians  and  the  community  of  druggists  the  name  of  the 
three  principal  medical  ingredients  of  which  it  was  com- 
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poBed,  to  wit,  iron  mixed  or  combined  with  phosphorus,  with 
elixir  of  calisaya  bark.  That  the  three  principal  ingredients 
indicated  and  pat  into  this  preparation,  iron,  phosphorus  and 
calisaja  bark,  were  known  in  materia  medica  and  prescribed 
by  physicians  many  years  previous  to  the  year  1860  in  some 
form,  and  well  known  by  pharmaceutical  chemists.  And,  as 
matter  of  law,  he  found  that  neither  Caswell,  Mack  &  Co., 
nor  the  plaintiflfs,  had  the  exclusive  right  to  the  use  of  the 
said  name  as  applied  to  this  preparation  and  directed  judg- 
ment against  the  plaintiffs,  which  was  entered  accordingly. 
Further  facts  appear  in  the  opinion. 

Thomas  A.  Jenkins  and  Jbh7i  S.  Woodward  for  the  appel- 
lants. The  name  as  used  is  one  entitled  to  legal  protection, 
as  a  trade  mark.  {Burnett  v.  Phaion,  Am.  Tr.  M.  C,  376- 
400 ;  a  and  K  Spg.  Co.  v.  ff.  R.  ^C.  Spg.  Oo,,  id.,  599, 
631;  D.  and  IL  Ca/nal  Co.  v.  Clarke  13  Wall.,  311.)  The 
nam^  became  the  rightful  trade  mark  of  Caswell,  Mack  <& 
Co.,  and  of  the  plaintiffs,  when  used  in  connection  with  the 
article  made  and  sold  by  them,  and  affixed  in  a  stamp  or 
label  first  used  by  them  to  bottles  or  other  vessels  containing 
the  article,  for  the  purpose  of  designating  the  same.  {Thom- 
son V.  Winchester^  19  Pick.,  214  [Am.  Tr.  M.  C,  7] ;  Taylor 
V.  Carpenter^  3  Story,  458  [Am.  Tr.  M.  C,  14]  ;  Coates  v. 
Eodbrook,  2  Sandf.  Oh.,  586  [Am.  Tr.  M.  C,  20]  ;  Taylor  v. 
CarpmUr,  2  Wood.  &  M.,  1  [Am.  Tr.  M.  C,  32]  ;  Taylor 
V.  Cmpmter,  11  Paige,  292  [Am.  Tr.  M.  C,  45] ;  Taylor  v. 
Cofrpenter  [the  "  Persian  Thread  "  case],  2  Sandf.  Ch.,  603 
[Am.  Tr.  M.  C,  45] ;  Partridge  v.  Menck  [the  "  Friction 
Match "  case]  2  Sandf.  Ch.,  622 ;  2  Barb.  Ch.,  101 ;  1  How. 
App.  Cases,  558  [Am.  Tr.  M.  C,  72] ;  Coffeen  v.  Brunton 
[the  "Chinese  Liniment  "case],  4  McLean,  516  [Am.  Tr.  M. 
C,  82];  The  Amoskea^  Manufacturing  Co.  v.  Spear^  2 
Sandf.  Ch.,  599  [Am.  Tr.  M.  C,  87] ;  Da/vis  v.  Kendall 
[the  "  Pain-killer  "  case],  2  R.  I.,  566  [Am.  Tr.  M.  C,  112] ; 
SUmev.  Carlon  [the  "Irving  House"  case],  3  Code  R.,  67 
[Am.  Tr.  M.  C,  115];  Marsh  v.  Billings  [the  "Revere 
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House"  case],  7  Cush.,  322  [Am.  Tr.  M.  C,  118]  ;  OiUott  v. 
KeUley  3  Duer,  624  [Am.  Tr.  M.  0.,  148]  ;  Christy  v.  Murphy 
[the  "  ChriBty  Minstrels "  case],  12   How.   Pr.,  77  [Am.  Tr. 
M.  C,  166]  ;  Walton  v.  Ch^owUy,  3  Blatch.,  440  [Am.  Tr.  M. 
C,  166]  ;  Stewa/rt  v.  Smithson,  I  Hilt.,  119  [Am.  Tr.  M.  C, 
175]  ;  Clark  v.  Clark  [the  "Clark's  Thread  "  case],  25  Barb., 
76  [Am.  Tr.  M.  C,  206]  ;   Brooklyn  White  Lead   Co.  v. 
Masury,  25  Barb.,  416  [Am.  Tr.  M.  C,  210]  ;  Williams  v. 
Johnson  [the  "  Genuine  Yankee  Soap "  case],   2  Bosw.,  1 
[Am.  Tr.  M.  C,  214]  ;  Comstock  v.  White  [the  "  Dr.  Morse's 
Indian  Root  Pills"  case],  18  How.  Pr.,  421  [Am.  Tr.  M.  C, 
232]  ;  Burrows  v.  Knight  [the  "  Roger  Williams  Long  Cloth  " 
case],  6  R.  I.,  434  [Am.  Tr.  M.  C,  238] ;  Howe  v.  Searing 
[the  "Howe's  Bakery "  case],  19  Abb.  Pr.,  261;  6  Bosw., 
354 ;  19  How.  Pr.,  14  [Am.  Tr.  M.  C,  244]  ;  Bale  v.  Smith- 
son  [the  "Courtria  Flax"  case],  12  Abb.  Pr.,  237  [Am.  Tr. 
M.  C,  282]  ;  Bv/mett  y.  PhaUm  [the  "  Cocoaine  "  case],  21 
How.  Pr.,  100  [Am.  Tr.  M.  C,  292]  ;  9  Bosw.,  192 ;  5  Abb. 
Pr.  [N.  S.],  212;  3  Keyes,  594  [Am.  Tr.  M.  C,  376];  8. 
C.  in  Court  of  Appeals  [Am.  Tr.  M.  C,  397] ;  Woodward 
V.  Lazar  [the  "  Whatcheer  House  "  case],  21  Cal.,  448  [Am. 
Tr.  M.  C,  300] ;  Me  Cardie  v.  Peck  [the  "  McCardel  House  *' 
case],  28  How.  Pr.,  120  [Am.  Tr.  M.  C,  312] ;  Bininger  v. 
Wattles,  28  How.  Pr.,  206  [Am.  Tr.  M.  C,  318]  ;  Derringer 
V.  Plate,  29  Cal.,  292  [Am.  Tr.  M.  C,  324] ;  Bradley  t. 
Norton  [the  "  Superphosphate  of  Lime  "  case],  33  Conn.,  157 
[Am.  Tr.  M.  C,  331]  ;  OiUott  v.  Esterh^ook,  47  Barb.,  455 
[Am.  Tr.  M.  C,  340]  ;  MaUeU  v.  Flanagan  [the  "  Police 
Gazette"  case],  2  Abb.  Pr.  [N.  S.],  459  [Am.  Tr.  M.   C, 
367] ;  Smith  v.  Woodruff  [the  "  Opoponax"  case],  48  Barb., 
438  [Am.  Tr.  M.  C,  373] ;  Newman  v.  Ahxyi^d  [the  "Akron 
Cement  Co."  case],  49  Barb.,  588  [Am.  Tr.  M.  C.,404]  ;  Howe 
V.  The  Howe  Machine  Co,  [the  name  "Howe"  on  sewing 
machines;  license  against  inventor],  50  Barb.,  236  [Am  Tr. 
M.   C,  421]  ;  Curton  v.  Bryan  ["Mrs.  Winslow's  Soothing 
Syrup"  case],  2  Daly,  212;  36  How.  Pr.,  33  [Am.  Tr.  M. 
C,  434] ;  Mesaerole  v.  Tynhery  [the  "  Bismarck  Collar"  case], 
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4  Abb.  Pr.  [N.  S.],  410 ;  36  How.  Pr.,  14  [Am.  Tr.  M.  C, 
479];  Rowley  v.  Houghton  [the  "Hero"  or  "Heroine"  Jar 
case],  2  Brewster,  303  [Am.  Tr.  M.  C,  486]  ;  Boardmxin  v. 
The  Met^iden  Brittania  Co,  [the  "  Teaspoon  "  case],  35  Conn., 
402  [Am.  Tr.  M.  C,  490]  ;  Colto7i  v.  Tlwmas  [the  "  Colton 
Dental "  ca«e],  2  Brewster,  308  [Am.  Tr.  M.  C,  607]  ;  FiOey 
T.  FasaeU  [the  "Charter  Oak"  stove  case],  44  Mo.,  173 
[Am.  Tr.  M.  C,  530]  ;  Lockwood  v.  Bostwich  [the  "Boviline  " 
case],  2  Daly,  521  [Am.  Tr.  M.  C,  555]  ;  The  Dixon  Crucible 
Co,  v.  Guggenheim  [the  "  Stove  Polish  "  case],  2  Brewster, 
321  [Am.  Tr.  M.  C,  559]  ;  GiUis  v.  Hall  [the  "  Hair 
Renewer  "  case],  2  Brewster,  342  [Am.  Tr.  M.  C,  580,  596]  ; 
The  Congress  and  Empire  Spring  Co,  v.  7%e  High  Rock 
Congress  Spring  Co,^  57  Barb.,  526 ;  S.  C,  45  N.  Y.,  291 
[Am.  Tr.  M.  C,  599]  ;  The  Delaware  and  Hudson  Canttl 
Co.  V.  Henry  C,  Clark,  IS  WslhySll;  Pat.  Office  Gazette, 
vol.  1,  p.  279 ;  Van  Vorst,  J.,  in  Castodl  v.  Davis,  4  Abb. 
Pr.  [N.  S.],  6 ;  35  How.  Pr.,.75  [Am.  Tr.  M.  C,  429]  ;  Gout 
V.  Alepologu  [the  "  Pesendede"  case],  6  Beav.,  69,  Appendix 
[Am.  Tr.  M.  C,  636]  ;  KnoU  v.  Morgan  [the  "  London  Con- 
veyance Co."  case],  2  Keen,  213  [Am.  Tr.  M.  C,  637] ; 
Ridding  v.  Howe  [the  "  Howqua's  Mixture  "  tea  case],  8 
Sim.,  477  [Am.  Tr.  M.  C,  640] ;  MiUington  v.  Fox  [the 
"  Crowley  MiUington  "  case],  3  Mylne  &  Cr.,  388  [Am.  Tr. 
M.  C,  642] ;  Morison  v.  Salmon  (the  "  Morison  Universal 
Medicine  "  case],  2  Man.  &  G.,  385  [Am.  Tr.  M.  C,  643]  ; 
Perry  v.  Truefitt  [the  "  Medicated  Mexican  Balm  "  case],  6 
Beav.,  66  [Am.  Tr.  M".  C,  644]  :  Croft  v.  Day  [the  "  Day 
&  Martin  Blacking"  case],  7  Beav.,  84  [Am.  Tr.  M.  C,  649]  ; 
Mine  v.  Lart  [the  "Ethiopian  Stocking"  case],  10  Jur.,  106 
[Am.  Tr.  M.  C,  657]  ;  Rodgers  v.  Nowill  [the  "  Rodgers 
A  Son's"  cutlery  case],  5  Man.  &  Gr.  [Am.  Tr.  M.  C, 
660];  HoUoioay  v.  Holloway  [the  "  Holloway  Pills "  case], 
13  Beav.,  209  [Am.  Tr.  M.  C,  662,  669]  ;  Eddleston  v.  Vick 
[the  "Patent  Pins"  case],  18  Jur.,  7  [Am.  Tr.  M.  C,  666] ; 
EdeUien  v.  Edelsten,  1  De  G.,  J.  &  S.,  185  [Am.  Tr.  M.  C, 
667];  Hall  v.  Barrows,  10  Jur.  [N.  S.],  55  [Am.  Tr.M.C, 
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668];  McA^idrewa  v.  Baaaett  [the  "Anatolia"  case],  10  Jur, 
[N.  S.],  550  [Am.  Tr.  M.  C,  669];  Braham  v.  Buatard  [the 
"Excelsior  White  Soft  Soap"  case],  9  L.  T.  [N.  S.],  199 
[Am.  Tr.  M.  C,  674];  Harriaon  v.  Taylor  [the  "Durham 
Mustard  "  case],  11  Jur.  [K  S.],  408  [Am.  Tr.  M.  C,  675]; 
Amaworth  v.  Walmealey  [the  "Ainsworth  Thread  "  case],  44 
L.  J.,  252  [Am.  Tr.  M.  C,  678] ;  Southom  v.  Reyndda  [the 
"  Southorn's  Broseley  Pipes  "  case],  12  L.  T.  P.  [N.  S.],  7T 
[Am.  Tr.  M.  C,  688]  j  Seixo  v.  Frovezendey  L.  K.  [1  Ch. 
App.],  192.) 

J.  D.  BiUinga  for  the  respondent.  The  words  or  name 
used  did  not  designate  the  origin  or  ownership  of  the  article 
and  have  become  by  adoption  and  use  its  proper  scientific 
appellation  and  are  not  therefore  a  trade  mark.  {Amos. 
Manfg,  Co.  v.  Spear^  2  Sandf.,  599 ;  Feteridge  v.  WeUsy 
4  Abb.,  385 ;  Williama  v.  Johnaoriy  2  Bosw. ;  Upton 
T.  M.,  1860,  123-178.)  Defendant  did  not  use  plaintiftV 
firm  name,  or  their  labels  or  devices,  but  simply  the  name  of 
the  preparation,  and  he  did  not  therefore  deceptively  use 
the  same  name  or  mislead  ordinary  attention.  {Patridge 
V.  Menck,  2  Sandf.  Ch.,  622 ;  S.  C,  2  Barb.  Ch.,  101 ;  1 
How.  App.  Cas.,  547;  MerrL  Manf.  Co.  v.  Oarner^  2  Abb. 
Pr.,  318 ;  Newman  v.  Alvord^  49  Barb.,  596,  597 ;  Clark  v. 
Clark,  25  Barb.,  76 ;  Meri.  Co.  v.  Gunn,  4  E.  D.  S.,  387.) 

FoLOER,  J.  It  is  important  first  to  determine  just  what 
is  before  us  for  adjudication  on  this  Appeal. 

It  is  an  appeal  upon  the  law  alone,  from  a  judgment  of 
the  General  Term,  affirming  a  judgment  entered  upon  the 
report  of  a  referee.  It  of  course  brings  up  only  questions  of 
law ;  and  we  cannot,  in  our  examination  thereof,  go  outside 
of  the  exceptions  taken ;  nor  can  we  in  this  case  consider  all 
of  the  exceptions  taken  therein.  Some  of  them  are  to  the 
refusals  of  the  learned  referee  to  make  certain  findings  of 
fact  at  the  request  of  the  plaintiffs.  These  exceptions  pre- 
sent no  question  for  review  in  this  court  {Bogera  v.  WTteelery 
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52  N".  Y.,  262,  citing  Van  Slyclc  v.  Hyatt,  46  id.,  259) ;  in 
which  last  case  is  pointed  out  the  proper  practice,  by  which  a 
party  may  avail  himself,  on  appeal,  of  the  refusals  of  a  trial 
court  to  make  findings  of  fact  as  requested. 

All  of  the  conclusions  of  law  of  the  learned  referee  are 
excepted  to.  But  these  conclusions  of  law  are  correct  if  his 
findings  of  fact  are  sustained. 

There  are  material  exceptions  to  but  two  of  the  findings 
of  fact.  To  make  these  exceptions  potent  for  a  reversal  of 
the  judgment,  it  must  appear  from  an  examination  of  the 
ease,  that  there  is  no  competent  testimony  to  sustain  the  find- 
ings excepted  to.  Even  then,  it  must  appear  further,  that 
the  conclusions  of  law  necessarily  depend  upon  these  find- 
ings of  fact,  or  upon  one  of  them.  And  it  must  further 
appear,  that  with  those  or  that  finding  unsustained  by  any 
competent  testimony,  there  is  no  other  fact  presented  thereby 
which  will  justify  the  conclusion  of  law  arrived  at,  and  the 
judgment  based  thereon.  These  are  the  limits  within  which 
our  consideration  of  the  case  is  confined. 

The  first  finding  of  fact  excepted  to  is  this :  That  some 
time  in  the  month  of  December,  1860,  and  the  latter  part  of 
the  year  1860,  one  Henry  M.  Coflin,  while  in  the  employ  of 
the  business  house  to  whose  business  interests  the  plaintiffs 
succeeded,  as  its  chemist,  scientifically  prepared  a  medicine, 
the  principal  ingredients  of  which  were  iron,  phosphorus  and 
elixir  of  calisaya  bark,  to  which  he  gave  the  name  "  Ferro-phos- 
phorated  Elixir  of  Calisaya  Bark."  If  by  the  phrase  "  scientific- 
ally prepared  a  medicine,"  is  meant  that  he  in  fact  put  together 
the  ingredients  and  manufactured  it,  the  finding  is  sustained 
by  the  testimony.  If  by  it  is  meant  that  he  discovered,  or 
invented  it,  it  is  not  sustained  by  any  competent  testimony. 
The  witnesses  Caswell  and  Mack,  both  claim  in  their  testi- 
mony that  they,  working  and  planning  in  concert  with  Coffin, 
finally  devised  the  combination  of  ingredients  which  formed 
the  perfected  article ;  and  Coffin,  in  answer  to  the  question, 
*'who  suggested  the  phosphorus?"  testified,  that  before  it 
was  finally  perfected,  Mack  suggested  to  him  to  put  into  the 
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preparation  the  pyro-phosphate  of  iron.     As  these  three  per- 
sons, by  the  united  force  of  the  testimony,  are  all  who  had 
anything  to  do  with  the  originating  of  the  article ;  ao  it  is 
not  claimed  that  any  one  besides  Caswell  and  Mack,  other 
than  Coffin,  is  the  inventor ;  as  Coffin  admits  that  Mack  sug- 
gested one  of  the  chief  and  distinguishing  ingredients,  there 
can  be  no  correct  conclusion  that  Coffin,  alone,  was  the  orig- 
inator of  the  article,  though  having  very  much  to  do  with 
the  devising    the  combination,   and   being  exclusively,  or 
almost  so,  the  manipulator  in  its  first  concoction.     As  to  who 
devised  the  name  and  fii*st  applied  it  to  the  article,  there  is 
conflict  iuxthe  testimony.     Mack  and  Caswell  claim  that  it 
was  first  mentioned  by  Mack  ;  Coffin  is  equally  positive  that 
he  it  was  who  first  conceived  and  uttered  it.     The  referee 
has  believed  the  latter,  and  his  finding  thereupon  is  conclus- 
ive upon  this  court.     This  finding  is  not  however  so  vital  in 
the  case,  for,  though  Coffin  was  participant  in  the  first  com* 
pounding  of  the  ingredients  and  in  the  completion  of  the 
article,  and  did  first  give  it  this  name,  yet  he  was  in  the 
employ  of  the  predecessors  of  the  plaintifiis,  using  their  mate- 
rials, upon  their  premises,  with  their  apparatus.     After  the 
desired  result  was  reached,  it  was,  with  its  name,  appropri- 
ated by  them,  and  put  forth  to  the  medical  profession  and  to 
the  public,  under  that  name,  as  theirs,  with  Coffin's  knowl- 
edge and  acquiescence,  continued  for  some  years.     {Flavdv. 
Harrison^  19  Eng.  Law  and  Eq.,  15.)     Had  the  composition 
of  the  article  been  well  known  to  many,  as  well  as  to  them- 
selves and  Coffin,  and  the  ingredients  in  general  use  for  the 
purpose,  and  though  any  person  might  combine  them  and 
sell  the  result  at  his  pleasure,  yet  they  had  the  right  of  prop- 
erty in  that  which  they  made,  and  the  right  to  designate  it  as 
of  their  manufacture  and  sale,  by  some  proper  device  upon  it. 
(  WUliains  v.  Johnson^  2  Bosw.,  1.)     Coffin  had  not,  nor  had 
any  one  before  them,  used  this  name  of  "  Ferro-phosphorated 
Elixir  of  Calisaya  Bark,"  to  designate  to  the  public  an  article 
composed  in  whole  or  in  part  of  these  three  chief  ingredients. 
And  the  predecessoi*s  of  the  plaintifis,  adopting  this  name 
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with  his  acquiescence,  became  the  proprietors  of  it,  if  with  it 
they  met  the  other  conditions  prescribed  by  the  law  in  such 
cases.  They  might  affix  any  proper  device  or  name  to  the 
article  made  by  them,  to  distinguish  it  as  of  their  manufactul*e, 
as  having  its  origin  with  them,  and  as  deriving  its  peculiar 
merit  from  their  knowledge  and  skill  in  preparation.  So 
that  the  judgment  of  the  learned  referee  is  not  sustained  by 
this  finding  of  fact  made  by  him.  If  it  depended  solely  upon 
it,  it  could  not  be  affirmed. 

The  other  finding  of  fact  excepted  to  is  as  follows  :  That 
the  combined  words,  "  Ferro-phosphorated  Elixir  of  Calisaya 
Bark,"  were  not  applied  to  the  medicine  by  Coffin,  nor  used 
by  Caswell,  Mack  &  Co.,  as  a  name  to  designate  the  owner- 
ship, origin  or  particular  manufacture,  of  this  preparation,  but 
solely  to  indicate  to  physicians  and  the  community  of  drug- 
gists, the  name  of  the  three  principal  medical  ingredients  of 
which  it  was  composed,  to  wit,  iron  combined  with  phos- 
phorus and  with  elixir  of  calisaya  bark.  This  is  an  important 
finding.  If  sustained  by  any  competent  testimony  it  is  suffi- 
cient to  uphold  the  conclusion  of  law  and  the  judgment.  The 
learned  judge  who  delivered  the  prevailing  opinion  at  General 
Term  looked  upon  it  as  fully  warranting  the  judgment,  and 
did  not  perceive  anything  in  the  evidence  that  would  author- 
ize a  contrary  result.  He  also  stated  that  it  was  made  by  the 
referee  upon  conflicting  proof.  We  liave,  therefore,  closely 
scanned  the  testimony,  not  only  as  indicated  by  the  copious 
reference  to  it  upon  the  points  of  the  respondent,  but  as  it 
appears  everywhere  in  the  case,  to  discover  if  this  finding  is 
sustained  by  the  evidence.  The  testimony  on  which  it  must 
rest,  if  at  all,  is  as  follows :  The  plaintifi*  Caswell  testifies 
that  they  applied  to  the  medicine  made  by  them  this  name 
to  designate  it  as  their  manufacture,  to  distinguish  it  from 
other  preparations  as  manufactured  by  them ;  that  it  was  not 
their  object  in  calling  it  ferro  and  phosphorated  to  announce 
to  the  public  that  there  was  iron  and  phosphorous  in  that 
medicine.  The  witness  Mack  testifies  that  they  had  two 
objects  in  view  in  getting  ^  name  for  it :  The  first,  to  make 
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it  specifically  their  preparation,  made  only  by  them,  and  to 
get  a  name  that  had  not  been  previously  used  at  all ;  the 
second,  to  indicate  to  the  medical  profession  what  were  the 
general  ingredients  of  the  medicine.     Caswell  also  says  that 
the  last  was  an  object  with  them.     It  seems,  then,  that  one 
of  the  objects,  in  the  contemplation  of  the  plaintiflfe  and  their 
predecessors,  was  the  very  thing  for  which  a  trade  mark  is 
designed  and  is  appropriate,  and  for  which  its  exclusive  use 
is  permitted  and  protected.     We  are  aware  that  Coffin  says, 
that  when  he  gave  that  name  to  the  article  and  when  he 
used  the  words,  he  did  so  as  a  true  representation  of  the 
name  of  the  ingredients  of  which  the  medicine  was  composed, 
and  that  that  was  what  he  intended  by  the  use  of  it.    It  may  be 
so.     As  the  inventor  of  the  word  that  may  have  been  his 
object  in  bringing  it  into  existence.     There  is  no  doubt  that 
it  effected  that  object.     The  testimony  is  full  enough  that 
this  name  did  indicate  that  these  three  ingredients  in  some 
form,  in  some  relation,  strength  and  quantity,  and  with  or 
without  other  ingredients,  were  in  the  mixture.     But  Coffin 
does  not  speak  for  the  plaintiffs  and  their  predecessors.     He 
does  not  say  what  was  their  object  in  putting  this  name  upon 
this  article.    Their  testimony  is  not  conflicted  with  by  his  upon 
this  question.     He  speaks  only  of  his  purpose ;  they  speak  of 
theirs.    But,  as  before  said,  there  is  ample  testimony  tliat  the 
name  used  did  indicate,  in  a  general  way,  tliat  there  were  in 
the  uiixture  these  three  ingredients  of  iron,  phosphorus  and 
that  elixir.     It  is  also  in  proof  that  the  plaintiffs  made  no 
secret  of  the  formula  for  the  composition  of  it,  but  made 
public  all  the  constituents  and  the  proportions  in  which  they 
were  to  be  put  together.     We  do  not  think,  however,  that 
this  is  proof  that  the  sole  purpose  of  the  plaintiffs  in  the  use 
of  this  name  was  to  make  known  to  the  medical  profession 
and  to  the  community  of  druggists  what  were  the  ingredients 
of  this  medicine.     Hence,  we  are  forced  to  the  end  that  there 
is  no  competent  testimony  to  sustain  this  finding  of  fact  of 
the  learned  referee  in  its  literal  expression.     It  was  a  purpose 
of  the  plaintiffs,  but  it  was  not  the  sole  purpose  of  them  and 
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of  their  predecessors ;  and  if  the  judgment  depended  upon 
this  finding,  as  literally  stated,  it  could  not  be  affirmed. 

It  is  still  left  to  inquire  whether  the  testimony  discloses 
any  fact  which,  though  not  formally  expressed  in  a  finding, 
will  sustain  the  conclusion  of  law  and  the  judgment  of  the 
learned  referee. 

On  the  motion  for  a  dismissal  of  the  complaint  the  learned 
referee  expressed  himself  satisfied  that  the  plaintifis  had  made 
a  prima  fade  case,  that  the  defendant  had  used  labels, 
devices,  etc.,  calculated  to  deceive  the  public,  and  to  induce 
a  belief  that  the  elixir  which  he  sold  was  the  same  as  that 
made  and  sold  by  the  plaintiffs.  We  think  that  this  position 
is  sustained  by  the  proofs,  for  though  there  is  a  difference  in 
the  phraseology  of  his  circulars  and  a  difference  in  the  bottles 
used  by  him,  and  though  he  has  put  his  own  business  name 
upon  his  labels,  yet  there  is  such  degree  of  imitation  of  the 
labels,  circulars  and  bottles  of  the  plaintiffs  as  would  be 
likely  to  deceive  the  public.  (  Williams  v.  Johnson j  supra  ; 
Amoskeag  Mfg.  Co.  v.  Spear ^  2  Sandf.,  599.)  The  courts 
would,  therefore,  be  desirous  of  restraining  and  punishing 
this  designed  interference  with  the  business  of  the  plaintiffs 
if  they  have  established  their  right  to  use  as  a  trade  mark  the 
controverted  words  and  phrases.  But  there  is  testimony  in 
the  case  which  stands  in  their  way,  testimony  which  would 
well  sustain  a  fact  which,  though  not  explicitly  found  by  the 
referee,  may  have  formed,  to  a  great  extent,  tlie  basis  of  his 
judgment.  (See  Newman  v.  Frosty  52  N.  Y.,  422.)  It  is, 
that  this  name  of  this  medicine,  this  alleged  trade  mark, 
indicates  to  the  medical  profession,  to  the  community  of 
druggists  and  to  the  public,  the  principal  ingredients  of  which 
the  article  is  composed ;  and  it  is  urged  that,  though  it  may 
also  indicate  the  origin  and  ownership  of  the  article,  still  the 
plaintiffs  are  precluded  from  the  exclusive  use  of  it  for  that 
purpose.  Upon  this  view  of  the  case  the  judgment  of  the 
General  Term  was,  to  some  extent,  based. 

There  is  no  principle  more  firmly  settled  in  the  law  of 
trade  marks,  than  that  words  or  phrases  which  have  been  in 
SicKELS— Vol.  XIII.        30 
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common  use  and  which  indicate  the  character,  kind,  quality 
and  composition  of  the  thing,  may  not  be  appropriated  by 
any  one  to  his  exclusive  use.  In  the  exclusive  use  of  them 
the  law  will  not  protect.  {The  Amoskeag  Manufacturing 
Co.  V.  Speer^  mpra;  Fettridge  v,  WeUsy  4  Abb.,  144;  S.  C, 
13  How.  Pr.,  385.)  Nor  does  it  matter  that  the  form  of 
words  or  phrases  adopted  also  indicate  the  origin  and  maker 
of  the  article.  The  combination  of  words  must  express  only 
the  latter.  It  is  the  result  of  all  the  decisions,  that  known 
words  and  phrases  indicative  of  quality  and  composition  are 
the  common  property  of  all  mankind.  They  may  not  be 
appropriated  by  one  to  mark  an  article  of  his  manufacture, 
when  they  may  be  used  truthfully  by  another  to  inform  the 
public  of  the  ingredients  which  make  up  an  article  made  by 
him.  Even  when  the  sole  purpose  of  the  one  who  first  uses 
them  is  to  form  of  them  a  trade  mark  for  himself,  expressive 
only  of  origin  with  himself,  if  they  do  in  fact  show  forth  the 
quality  and  composition  of  the  article  sold  by  him,  he  may 
not  be  protected  in  the  exclusive  use  of  them.  Still  less, 
then,  when  joined  to  the  fact  that  they  do  thus  show  forth  the 
quality  and  composition,  there  is  a  purpose  that  they  should 
do  so.  It  is  a  right  which  every  one  has,  and  from  the  exercise 
of  which  he  may  not  be  debarred,  to  make  an  article  of  the 
same  ingredients,  of  the  same  composition  and  ot  as  good 
qaality  as  that  made  by  another,  when  that  other  has  no 
exclusive  privilege  of  manufacture  conferred  by  law.  Hav- 
ing this  right  to  make,  he  has  also  the  right  to  indicate  the 
ingredients,  the  composition  and  quality  of  that  which  he  has 
made,  by  any  usual  words  or  phrases  apt  therefor.  Hence^ 
when  lie  adopts  usual  phrases  which  do  no  more  than  this^ 
he  but  takes  from  a  stock  common  to  all  mankind,  and  does 
not  infringe  upon  any  exclusive  right  of  another,  who  has, 
before  that,  used  tlie  same  or  like  words  or  phrases.  Nor 
can  the  first  user  avoid  this  result,  by  coupling  with  his  pur- 
pose to  indicate  quality  and  characteristics,  a  purpose  also  to 
indicate  origin.  Though  he  have  that  purpose  also,  and  the 
form  of  words  used  by  him  have  also  that  effect,  inasmuch 
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as  be  cannot  be  given '  the  exclusive  use,  without  impairing 
the  right  of  another,  the  exclusive  use  will  be  denied.  The 
general  rule  is  against  appropriating  mere  words  as  a  trade 
mark.  An  exception  is,  of  those  indicating  origin  or  own- 
ership, having  no  reference  to  quality  or  use.  Words  are 
but  symbols.  When  they  are  used  to  signify  a  fact,  or  when, 
with  what  purpose  soever  used,  they  do  signify  a  fact  which 
others  may  by  the  use  of  them  express  with  equal  truth,  oth- 
ers have  an  equal  right  to  them  for  that  purpose.  {The  Col- 
lins  Co.  V.  Cowen,  3  Kay  &  J.,  428.) 

There  are  cases  wherein  some  of  the  language  of  the  opin- 
ions, if  read  without  a  consideration  of  the  facts  upon  which 
"  the  judgment  is  based,  do  not  seem  to  accord  with  these 
views.  The  appellants  have  cited  some  of  them.  It  will  be 
found  that  in  those  cases  there  was  no  question  presented 
like  that  now  before  us.  It  was  not  necessary  in  them  to 
notice  it,  nor  to  limit  the  general  propositions  expressed.  Or 
it  will  be  found  that  there  is  other  language  used,  which 
does  state  other  principles  also  to  be  considered,  and  which 
set  forth  a  limit.  Thus,  in  Delaware  and  Hudson  Canal  Co. 
V.  Clark  (13  Wall.,  311),  much  relied  upon  by  the  appellants, 
and  from  which  they  quote  language  quite  apposite  to  the 
views  urged  by  them,  it  is  also  said,  ^'  nor  can  a  generic  name 
or  a  name  merely  descriptive  of  an  article  of  trade,  of  its 
qualities,  ingredients  and  characteristics,  be  employed  as  a 
trade  mark,  and  the  exclusive  use  of  it  be  entitled  to  legal 
protection."  "  True,  it  may  be  that  the  use  by  a  second  pro- 
ducer, in  describing  truthfully  his  product,  of  a  name  or  of 
a  combination  of  words  already  in  use  by  another,  may  have 
the  effect  of  causing  the  public  to  mistake  as  to  the  origin  or 
ownership  of  the  product ;  but  if  it  is  just  as  true  in  its 
application  to  his  goods  as  it  is  to  those  of  another  who  first 
applied  it,  and  who  therefore  claims  an  exclusive  right  to  use 
it,  there  is  no  legal  or  moral  wrong  done." 

It  is  claimed  by  the  appellants  that  though  the  words 
"  ferro"  and  "elixir  of  Calisaya  Bark"  have  long  been  com- 
monly known  and  used,  and  the  word  "  phosphorated  "  has 
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been  applied  to  substances  treated  with  pliosphorns,  yet 
that  the  combination  in  one  phrase,  "  ferro-phosphorated," 
was  new  with  the  plaintiffs,  or  their  predecessors  in  right ; 
and  had  never  before  been  used  for  any  purpose  whatever. 
It  is  also  claimed  that  the  word  ''  phosphorated  "  is  not  a 
scientific  term  and  does  not  technically  express  any  meaning, 
nor  convey  to  a  technical  manipulator  an  exact  idea.  There 
is  enough  in  the  testimony  to  show,  that  before  the  use  of  the 
word  by  the  plaintiffs  or  their  assignors,  it  had  so  entered 
into  our  common  language  as  to  have  found  a  place  in  a 
standard  dictionary  thereof.  It  is  there  defined  thus  :  "  Com- 
bined or  impregnated  with  phosphorus."  The  testimony  also 
shows  that  it  partook  so  much  of  a  scientific  character  as  to 
have  been  given  a  place  in  a  medical  lexicon,  by  Robert 
Hooper,  M.  D.,  published  in  1824,  and  in  another  medical 
lexicon,  by  the  same  author,  published  in  1832.  This  was 
sufficient  to  sustain  a  finding  of  fact,  that  the  word  was  in 
common  use,  and  was  recognized  by  scientific  men.  Nor  is 
the  question,  whether  the  name  used  as  a  trade  mark  will 
convey  an  exact  notion  of  how  to  compound  an  article,  so 
that  one  reading  it  may  be  able  to  make  a  like  article.  If 
the  necessary  effect  is  to  inform  the  reader  or  hearer  of  the 
general  characteristics  and  composition  of  the  thing,  it  is  a 
name  which  may  be  used,  with  equal  truth,  by  any  one  who 
has  made  and  offers  for  sale  a  thing  compounded  of  the  same 
ingredients,  and  who  desires  to  express  to  the  public  the 
same  facts.  Nor  does  the  coupling  together,  in  a  new  com- 
bination, of  words  which  before  that  had  been  used  apart, 
and  had  entered  into  the  common  or  scientific  vocabulary, 
give  a  right  to  the  exclusive  use  of  such  combination,  where 
it  is  indicative  not  of  origin,  maker,  use  and  ownership  alone, 
but  also  of  quality  and  other  characteristics.  As  it  does 
appear  from  the  testimony  in  this  case,  that  the  phrase 
claimed  by  the  plaintiff  is  formed  of  words  in  use  before  the 
adoption  thereof  by  them;  that  they  were  then  and  are 
now  indicative,  not  of  origin,  use  and  ownership  alone,  but 
also  of  characteristics,  quality   and   composition,  the   plain- 
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tiffs  maj  not  be  protected  in  the  exclusive  use  of  it  as  a  trade 
iBArk. 

The  testimony  would  have  sustained  a  finding  of  fact  to 
that  purport ;  and  such  finding  would  sustain  the  conclusions 
of  law  made  by  the  learned  referee. 

According  to  settled  rules,  this  leads  to  an  affirmance  of 
his  judgment. 

All  concur. 

Judgment  affirmed. 


Albiok  Httbbbll  et  al.,  Appellants,  v.  Anthony  Lebch, 

Bespondent. 

Two  persons,  each  claiming  the  whole  of  a  parcel  of  land  by  a  title  hostile 
to  that  of  the  other,  cannot  unite  as  plaintiffs  in  an  action  of  ejectment 
against  a  third  party  in  possession;  and  it  is  immaterial  whether  the 
complaint  sets  forth  the  opposing  titles  in  one  or  in  separate  counts.  In 
either  case  it  is  defective. 

The  rules  governing  the  joinder  of  causes  of  action  prescribed  by  section 
167  of  the  Code,  are  applicable  as  well  to  actions  of  ejectment  as  to 
other  actions. 

Tt  aeefrUy  that  if  the  provision  of  the  Revised  Statutes,  in  reference  to  parties 
plaintiff  in  ejectment  were  still  in  force  (2  R.  S.,  304,  §  11),  it  would 
not  sustain  a  complaint  in  which  two  such  opposing  claims  were  joined, 
in  the  absence  of  a  count  alleging  a  joint  title  in  the  plaintiffs. 

(Aigued  June  3, 1874;  decided  September  22, 1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  affirming  an  order  at  Special  Term  sustaining  demurrer 
to  the  complaint  herein. 

This  was  an  action  of  ejectment. 

The  complaint  was  divided  into  five  subdivisions,  in  sub- 
stance, as  follows : 

1.  Alleging  that  one  Alfred  Hubbell,  in  his  lifetime,  was 
lawfiilly  seized  in  fee  and  possessed  of  the  premises  therein 
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described  ;  and  being  so  seized  and  possessed  thereof  he  died 
in  1853,  intestate,  leaving  Mary  Hubbell,  his  widow,  who 
died  in  1855,  intestate,  and  Alfred  M.,  Mathew  and  Albon 
H.  Hubbell,  his  only  heirs  at  law,  then  minors.  Said 
Mathew  and  Alfred  M.  died  in  1868,  intestate  and  unmar- 
ried, leaving  said  Albon  H.,  the  only  next  of  kin,  who,  in 
February,  1870,  duly  conveyed  said  premises  to  the  plaintiff 
Alrick  Hubbell. 

2.  Alleging  that  said  Alfred  Hubbell,  12th  January,  1849, 
assigned  to  Joseph  Medbery  and  E.  Darwin  Smith  all  his 
property  for  the  benefit  of  his  creditors,  including  said 
premises,  and  they  accepted  and  entered  upon  the  discharge 
of  the  trusts  thereby  created. 

3.  Setting  forth  certain  proceedings  of  the  Special  Term, 
in  .1863,  whereby  Medbery  arid  Smith  resigned  said  trust  and 
the  plaintiff  Alfred  S.  Hubbell  was  appointed  trustee  under 
the  assignment  in  their  place,  and  they  duly  conveyed  to  him, 
as  such  trustee,  all  the  lands  of  said  Alfred  Hubbell,  includ- 
ing said  premises. 

4.  Alleging  that  in  and  by  the  aforesaid  matters  the  plain- 
tiffs, and  each  of  them,  became,  and  were  and  each  was 
before  and  at  the  time  of  the  commencement  of  this  action, 
and  now  are  and  each  is  the  owner  in  fee  and  entitled  to  the 
possession  of  said  premises  for  the  use,  benefit  and  behalf  of 
the  plaintiff  Alrick  Hubbell. 

5.  Alleging  that  before  the  commencement  of  this  action, 
on  or  about  the  Ist  of  January,  1870,  the  defendant  entered 
into  said  premises  and  unlawfully  withholds  from  the  plain- 
tiffs, and  each  of  them,  the  possession  thereof  to  their  damage 
of  $500 ;  and  the  value  of  the  use  thereof,  etc.,  is  $500. 

The  defendant  demurred  to  such  complaint  upon  the  fol- 
lowing grounds : 

1.  It  does  not  state  facts  sufiScieut  to  constitute  a  cause  of 
action. 

2.  Two  causes  of  action  have  been  improperly  united. 

3.  There  is  a  defect  of  parties  plaintiff. 
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G,  W.  Adam%  for  the  appellants.  All  persons  having  an 
interest  in  the  subject  of  an  action  and  in  obtaining  the 
relief  demanded  may  join  as  plaintiffs,  except  as  otherwise 
provided  in  the  Code.  (Code,  §§  117,  118,  274 ;  Loomia  v. 
Brown^  18  N.  Y.,  76.)  Defendant  cannot  object  that  there 
is  an  improper  joinder  of  parties  or  of  several  causes  of  action 
in  the  complaint.  (Voorhies*  Code,  1870,  p.  208,  note  6,  and 
cases  cited ;  Wait's  Code,  pp.  237,  238,  «,  and  cases  cited.) 
In  order  to  overthrow  the  complaint,  the  demurrer  must 
present  defects  so  substantial  that,  taking  all  the  facts  to 
be  admitted,  they  furnish  no  cause  of  action.  (8  Abb., 
7 ;  3  E.  D.  S.,  677 ;  17  Barb.,  260 ;  5  Duer,  168,  697 ; 
20  Barb.,  378 ;  28  Eng.  L.  and  Eq.,  157 ;  28  Barb.,  170 ; 
17  How.,  56.)  Where  a  complaint  contains  two  causes  of 
action  that  could  be  united,  one  good  and  the  other  bad,  a 
demurrer  to  the  whole  complaint  is  untenable.  {Cook  v. 
Chase,  3  Duer,  634 ;  Hale  v.  O.  Nat.  Bh,  49  N.  T.,  626 ; 
2  id.,  62 ;  BtUler  v.  Wood,  10  How.,  222 ;  Ma/rUn  v.  Matte- 
son,  8  Abb.,  3 ;  11  Paige,  415 ;  Newberry  v.  Garlamd,  31 
Barb.,  121,  127 ;  Walter  v.  Lockwood,  23  id.,  228 ;  Ensign 
V.  Sherman,  14  How.,  439 ;  Sanders  v.  Leavey,  16  id.,  308, 
312  ;  People  v.  Mayor,  etc.,  of  N.  T.,  28  Barb.,  240 ;  Code, 
§  455.)  The  second  ground  of  demurrer,  that  two  several 
causes  of  action  have  been  improperly  united  in  the  com- 
plaint, is  insufficient  and  not  well  taken.  (Code,  §  145 ; 
FuUon  F.  Ins.  Co.  v.  Baldwin,  37  N.  T.,  648 ;  S.  C,  5  Tr. 
Apps.,  180 ;  People  ex  rel.  v.  Brooks,  53  N.  Y.,  648 ;  1 
Code  R,  25  ;  2  id.,  2,  56, 145  ;  3  id.,  162 ;  1  Code  K.  [N.  S.], 
403;  3  How.,  280 ;  4  id.,  96 ;  6  id.,  255,  361 ;  7  id.,  278 ; 
8  id.,  177 ;  6  N.  Y.  Leg.  Obs.,  314 ;  7  id.,  319 ;  13  Abb., 
442 ;  15  id.,  391 ;  39  Barb.,  206  ;  12  id.,  433  ;  Bass  v.  Corn- 
stock,  38  K  Y.,  21 ;  36  How.,  382 ;  2  id.,  1  ;  7  Abb.,  222 ; 
10  id.,  445  ;  IliUman  v.  HiUman,  14  How.,  456.)  The 
ground  of  demurrer  that  there  is  a  defect  of  parties  plaintiff 
is  not  sufficiently  assigned,  and  is  not  tenable  in  substance. 
{Skinner  v.  Stewart,  13  Abb.,  443,  457 ;  Johnson  v.  Wetmore, 
12  Barb.,  433;  28  id.,  240  ;  Allen  v.  City  of  Buffalo,  38  N. 
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T.,  280 ;  Dunderdale  v.  Grymes^  16  How.,  384 ;  Barton  v. 
Draper^  5  Diier,  130;  Richtrnyer  v.  Bichtmyer^  50  Barb., 
55,  56,  60,  61;  People  ex  rd.  v.  BrooJc8,  53  N.  Y.,  648; 
Palmer  v.  Davis,  28  id.,  242,  246,  247 ;  Fisher  v.  HaU,  2 
Hand,  417,  424.) 

■ 

J.  C.  Cochrane  for  the  respondent.  The  complaint  in  this 
action  contained  two  distinct  and  entirely  separate  causes  of 
action  and  was  properly  demurred  to.  (Code,  §  167,  sub.  5 ; 
§  144;  Seal  v.  MoU,  37  Barb.,  208;  Bradley  v.  Blai/r,  17 
id.,  480 ;  Hess  v.  B,  and  N.  F.  R.  R.  Co,,  29  id.,  391 ;  W^iod 
V.  Pei^y,  1  id.,  114 ;  Lucas  v.  N.  T.  C  R.  R.  Co.,  21  id., 
245 ;  EaU  v.  Fisher,  20  id.,  441 ;  St.  John  v.  Pi^ce,  22  id., 
362;  affirmed  Ct.  Apps.,  26  How.,  599;  WeUsv.Jewett,  11 
id.,  242;  Fisher  v.  HaU,  41  ^.  Y.,  417,  424.) 

Kapallo,  J.  The  complaint  is  so  framed  as  to  show  that 
if  one  of  the  plaintiffs  has  a  cause  of  action  the  other  cannot 
have  one.  Both  plaintiffs  unite  in  stating,  in  one  part  of  the 
complaint,  that  the  plaintiff  Alrick  Hubbell  is  seized,  in  his 
own  sole  right,  of  an  estate  in  fee  in  the  premises  in  question 
as  assign  of  the  heirs  at  law  of  Alfred  Hubbell,  deceased,  who 
died  seized  as  is  alleged.  The  same  plaintiffs,  in  a  subse- 
quent part  of  the  complaint,  unite  in  declaring  that  Alfred 
Hubbell,  in  his  lifetime,  conveyed  the  premises,  upon  a  valid 
trust,  to  Medbery  and  Smith,  of  whom  the  plaintiff  Alfred 
S.  Hubbell  is  the  successor.  If  the  complaint  is  to  be 
regarded  as  containing  only  one  count  it  is  felo  de  se  and 
shows  no  right  of  action  in  either  plaintiff.  Alrick  Hub- 
bell's  claim  as  assign  of  the  heirs  at  law  of  Alfred  Hubbell^ 
deceased,  is  shown  to  be  unfounded  by  the  subsequent  state- 
ment, in  which  Alrick  unites,  that  Alfred  Hubbell,  in  his 
lifetime,  conveyed  the  property  to  Medbery  and  Smith  ;  and 
the  claim  of  Alfred  S.  Hubbell,  as  successor  to  Medbery  and 
Smith,  is  neutralized  by  the  statement,  in  which  he  unites, 
that,  in  the  year  1853,  Alfred  Hubbell  died  seized  and  pos- 
sessed of  the  property  in  dispute.     Each  plaintiff  therefore, 
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in  the  same  breath,  states  facts  showing  that  he  is  and  that 
he  is  not  entitled  to  recover.  Such  a  complaint  fails  to  show 
a  cause  of  action  in  either  plaintiflF. 

The  allegation  that  each  of  the  plaintiffs  is  under  the  con- 
veyances, proceedings,  etc.,  the  owner  in  fee  and  entitled  to 
the  possession  of  the  property  described  in  the  complaint,  for 
the  use  of  the  plaintiff  Alrick  Hubbell,  is  as  stated  in   the 
opinion  of  Johnson,  J.,  at  General  Term>  a  mere  legal  con- 
clusion and  not  a  statement  of  fact.     It  is  also  a  legal  impos- 
sibility.    No  interest  in  common  is  anywhere  shown.     The 
title  of  each  plaintiff  is  hostile  to  that  of  the  other.     Both 
cannot  be  entitled  to  recover.     There  is  no  allegation  that 
the  debts  provided  for  by  the  assignment  to  Medbery  and 
Smith  have  been  paid  or  dischsyged,  or  that  the  purposes  of 
the  trust  have  ceased.     The  facts  stated  show  that  if  one  of  the 
plaintiffs  is  entitled  to  the  possession  the  other  is  not ;  and  if 
no  answer  were  interposed,  the  court  would  be  unable  to 
determine  which  plaintiff  was  entitled  to  judgment. 

If  the  complaint  is  to  be  regarded  as  containing  two  counts 
or  statements  of  causes  of  action,  then  it  is  equally  defective 
for  the  reasons  stated  in  the  opinion  of  Johnson,  J.  Section 
167  of  the  Code,  which  declares  what  causes  of  action  may 
be  united,  expressly  requires  that  (except  in  actions  for  the 
foreclosure  of  mortgages)  the  causes  of  action  so  united  must 
affect  all  the  parties  to  the  action.  This  does  not  permit  two 
persons,  each  of  whom  claims  the  whole  of  a  piece  of  land 
bj  a  title  hostile  to  that  of  the  other,  to  unite  as  plaintiffs  in 
an  action  of  ejectment  against  a  third  party  who  may  be  in 
possession,  and  to  set  forth  the  title  of  each  plaintiff  in  a 
separate  count. 

It  is  claimed  that  this  form  of  pleading  in  ejectment  is 
sanctioned  by  the  Revised  Statutes  (§  11,  tit.  1,  chap.  6, 
pt.  3)  which  permits  several  parties  to  be  named  as  plain- 
tiffs jointly  in  one  count  and  separately  in  others.  Even 
if  that  section  were  now  in  force  it  would  not  sustain  the 
present  complaint,  for  it  contains  no  allegation  of  a  joint 
title  in  the  plaintiffs.  But,  I  think,  it  can  hardly  be  ques- 
SicKBLs  —  You  XIII.        3 1 
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tioned  that  the  rules  governing  the  joinder  of  causeB  of  action 
are  now  to  be  found  in  the  Code  and  not  in  the  Revised 
Statutes,  and  that  section  167  of  the  Code  is  applicable  to 
actions  of  ejectment  as  well  as  to  other  actions,  for  subdivi- 
sion 5  of  that  section  expressly  includes  '^  claims  to  recover 
real  property,  with  or  without  damages  for  withholding 
thereof,  and  the  rents  and  profits  of  the  same."  For  this 
reason  as  well  as  those  stated  in  the  opinion  of  Johnson,  J., 
and  those  contained  in  St.  John  v.  Pierce  (22  Barb.,  362 ; 
affirmed  in  this  court,  26  How.  Pr.,  599),  I  am  of  opinion 
that  if  this  complaint  is  to  be  regarded  as  setting  forth  several 
causes  of  action,  they  have  been  improperly  united  and  the 
demurrer  was  properly  sustained  on  that  ground. 

In  whichever  way  the  language  of  the  complaint  is  to  be 
construed,  whether  as  attempting  to  set  forth  two  causes  of 
action  or  one,  I  think  the  demurrer  was  properly  sustainec^ 
and  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  The  Paoifio  Mail  Steamship  Ck>K- 
PANT,  Appellants,  v.  The  Commissioners  of  Taxes  and 
Assessments  for  the  Crrr  and  County  of  New  Yobk, 
Bespondents. 

The  situs  of  sea-going  vessels  for  the  purposes  of  taxation  is  the  port 
where  they  are  registered  under  the  laws  of  the  United  States  as  tlietr 
home  poit.  This  is  not  lost  by  mere  absence  and  employment  else- 
where, but  continues  until  a  new  sittu  is  acquired. 

Accordingly  held^  where  relator  registered  certain  steamships  at  the  port 
of  New  York  and  then  sent  them  to  the  Pacific  ocean  where  they  have 
since  remained  employed  in  the  trade  of  relator  but  have  not  been 
registered  anew,  that  they  were  properly  taxable  in  New  York. 

Certain  steamers  were  being  built  in  Delaware  for  relator  (a  corporation 
organized  under  the  laws  of  this  State  and  having  its  principal  office  in 
New  York  city)  under  contracts  which  provided  that  it  should  have  a 
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lien  on  and  ownership  in  the  vessels  as  the  building  progressed  up  to 
the  amount  paid  upon  the  contract,  the  same  to  attach  simultaneously 
witli  the  payments;  also  that  the  builder  should  keep  the  vessel  insured, 
the  policies  to  be  for  account  of  and  made  payable  to  relator.  The 
latter  had  made  payments  under  the  contract,  but  none  of  the  steamers 
had  been  delivered  to  it  ffeld^  that  the  interest  of  the  relator  in  such 
vessels  was  not  an  absolute  ownership  but  was  in  the  nature  of  a  lien, 
and  that  imtU  it  ripened  into  a  title,  the  moneys  paid  upon  the  con- 
tract were  taxable  in  New  York. 

(Argued  June  8,  1874;  decided  September  22, 1874) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  afSrming  the  proceed- 
ings of  defendants  in  assessing  the  capital  stock  of  relator 
which  were  brought  up  for  review  by  writ  of  certiorari. 
(Reported  below,  1  N.  Y.  S.  C.  E.  [T.  &  C],  611 ;  1  Hun, 
143 ;  46  How.,  315.) 

The  relator  is  a  corporation  organized  under  the  laws  of 
this  State  and  having  its  principal  place  of  business  in  New 
York;  its  capital  stock  was  $20,000,000.  Defendants,  in  the 
year  1873,  assessed  it  $6,808,927;  this  was  after  hearing 
relator  and  receiving  evidence,  among  other  things,  showing 
that  the  company  owned  a  number  of  steamships,  mostly 
built  in  the  city  of  New  York  and  which  were  registered  at 
the  port  of  New  York  as  the  home  port,  in  compliance  with 
the  United  States  statutes,  and  had  not  been  registered  else- 
where. Said  steamships  were  permanently  employed  upon 
the  waters  of  the  Pacific  ocean  and  had  not  returned  to  the 
port  of  New  York  since  they  were  first  sent  out. 

It  further  appeared  that  eight  propellers  were  being 
built  for  defendant  in  the  State  of  Delaware,  under  con- 
tracts, each  of  which  contained  this  clause:  '^It  is  also 
hereby  agreed  and  understood  that  the  party  of  the  second 
part  shall  have  a  lien  on  and  ownership  in  said  vessel, 
as  its  building  progresses,  up  to  the  amount  or  amounts 
paid  on  account  of  this  contract,  such  lien  and  ownership  to 
attach  simultaneously  with  such  payments  ;  and,  further,  that 
the  said  party  of  the  first  part  shall  keep  such  vessels  and 
materials  fully  protected  by  insurance  against  fire,  the  poli- 
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cies  of  insurance  for  the  same  to  be  for  account  of  and  made 
payable  to  the  said  party  of  the  second  part." 

The  company  had  paid  upon  these  contracts  the  sum  of 
$1,972,260.76.  None  of  the  propellers  had  been  delivered 
at  the  time  of  the  assessment.  It  was  claimed,  on  behalf  of 
relator,  that  the  value  of  the  steamers  upon  the  Pacific  and 
the  amount  of  the  paymepts  upon  the  contract  should  be 
deducted,  which  the  commissioners  refused  to  do. 

Ool^s  Morris  and  Michael  H.  Cardozo  for  the  appellants. 
It  was  error  for  the  court  below  to  hold  that  the  vessels  were 
to  be  deemed  property  of  the  relator  within  this  State  for 
the  purposes  of  taxation  and  assessment.     [People  ex  rel, 
Hoyt  V.  Comrs.  of  Taxes,  etc,,  23  N.  Y.,  224 ;  People  ex  rel. 
Jefferson  v.  Gardiner,  51  Barb.,  362 ;  Kislly  v.  Grapo,  45  N. 
Y.,  86 ;  Hayes  v.  Pac.  M.  S.  S.  Go.,  17  How.  [U.  S.],  596 ; 
Morgan  v.  Parham,  16  Wall.,  471 ;  Gity  of  New  Albany  v. 
Meekin,  3  Ind.,  481 ;  Wilhey  v.  Gity  of  Pekin,  19  lU.,  160 ; 
Johnson.  V.  Gity  of  Lexington,  14  B.  Mon.,  648;  St.  JLouis 
V.  Wiggins  F.  Go.,  40  Mo.,  580  ;  People  ex  rel.  U.  S.  and  B. 
S.  S.  Go.  V.  Gomrs.  of  Taxes,  etc.,  48  Barb.,  157.)     It  was 
error  to  hold  that  the  relatore  did  not  own  the  steamers 
which   were  in   process  of  construction   out  of  the   State. 
{Andrews  v.  Durant,  3  Kern.,  42.)    With  regard  to  exemp- 
tion from  taxation  of  personal  property  out  of  the  State  there 
is  no  difference  between  individuals  and  corporations.     {JPeo- 
pie  ex  rd,  Bk.  of  Gom.  v.  Gomrs.,  etc.,  23  N.  Y.,  193,  209, 
21^224 ;  Bk.  of  Goiti.  v.  Gity  of  N.  Y.,  2  Black,  629 ;  Hoyt 
V.  Gomrs.  of  Taxes,  23  N.  Y.,  224 ;  1  R.  S.  [5th  ed.],  594, 
§  2,  905  ;  2  Laws  1857,  1.) 

Jaines  G.  Garter  for  the  respondents.  The  situs  of  ships 
on  the  high  seas  for  the  purposes  of  assessment  and  taxation 
is  either  in  the  State  where  the  owner  resides  or  that  in  which 
the  port  of  registry  is  situated.  {People  ex  rel.  Hoyt  v. 
Gomrs.,  etc.,  23  N.  Y.,  224 ;  People  ex  rel.  TJ.  S.  and  B.  S. 
S.  Go.  V.  Gomrs.,  etc.,  48  Barb.,  157;  Hayes  v.  Pac,  M'.  S. 
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&  Co.,  17  How.  [U.  S.],  596  ;  Morgafi  v.  Parham,  16  Wall., 
471.)  The  title  to  a  vessel  one  is  building  for  another  remains 
in  the  builder  until  delivery,  unless  an  agreement  to  the  con- 
trary is  shown.  (1  Pars,  on  Mar.  L.,  74  et  seq.,  and  notes  ; 
Merritt  v.  Johnson,  7  J.  R.,  473 ;  Andrews  v.  Durant,  1 
Kern.,  35.)  The  commissioners  had  no  power  to  reopen 
their  decision  and  grant  a  rehearing.  (Laws  1859,  chap.  302, 
§§  8,  10,  p.  678.) 

Johnson,  J.  As  this  case  is  presented  to  us  by  the  argu- 
ments and  concessions  of  the  counsel,  we  are  not  called  upon 
to  consider  tlie  general  question  of  the  mode  of  taxation 
applicable  to  corporations,  within  this  State,  under  our  stat- 
utes governing  that  subject.  The  points  upon  which  our 
judgment  is  sought  are  two,  which  we  will  consider  in 
their  order.  The  first  is,  whether  an  error  of  law  has  been 
committed  in  subjecting  to  taxation  certain  steamships  which, 
though  owned  by  the  relator  and  registered  by  it  at  the 
port  of  New  York  as  their  home  port,  in  accordance  with  the 
laws  of  the  United  States,  were  subsequently,  and  before 
the  period  for  which  the  taxes  in  question  were  imposed,  sent 
tx)  the  Pacific  ocean  and  there  employed  in  the  trade  of  the 
relator.  None  of  them  have  been  since  registered  anew,  nor 
have  any  of  them  returned  to  the  port  of  New  York  since 
they  were  sent  to  the  Pacific.  Upon  these  facts,  it  is  insisted 
on  the  part  of  the  relator  that  it  is  not  taxable  in  respect 
to  them  or  their  value.  This  freedom  from  New  York  taxa- 
tion is  claimed  upon  the  general  ground  that  they  are  not 
personal  property  within  the  State,  and  are  therefore  not 
taxable  here.  Nothing  is  claimed  on  the  particular  ground 
of  corporate  taxation,  but  the  case  is  rested  upon  the  princi- 
ples and  rules  of  law  applicable  to  property  of  this  sort,  so 
situated  as  this  is,  owned  by  a  taxable  individual,  natural  or 
artificial,  resident  in  this  State. 

In  the  cases  of  Hays  v.  The  Pacific  Mail  Co.  (17  How., 
596)  and  Morgan  v.  Pao'ham  (16  Wallace,  471)  the  Supreme 
Court  of  the   United   States  held  with   respect   to   vessels 
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employed  away  from  their  home  ports,  that  the  States  in 
which  they  came  or  remained  in  the  course  of  tlieir  employ- 
ment, had  no  authority  to  impose  taxes ;  that  this  jurisdiction 
belonged  to  the  States  where  their  home  ports  were  situated ; 
that  their  legal  situs  for  purposes  of  taxation  was  in  their  home 
ports,  and  that  this  was  not  lost  by  mere  absence  and  employ- 
ment elsewhere.     The  sitv^s  dependent  on  registration  con- 
tinues until  a  new  sitv^  is  acquired ;  the  law  in  this  respect 
assimilating  itself  to  the  law  as  to  domicile,  which  remains  until 
a  new  domicile  is  acquired.     In  the  case  of  The  People  ex  rel. 
Hoyt  V.  The  Commissioners  of  Taxes  (23  N.  Y.,  224)  while 
it  was  decided  that  personal  property  of  a  resident  of  this 
State,  actually  situated  in  another  State  and  taxed  there,  was 
not  taxable  here  as  part  of  the  resident  citizen's  personal 
property,   it  was  conceded  that  the   rules  announced  only 
applied  to  property  which  was  capable  of  having  an  actual 
sitv^y  and  which  had  one  in  fact.     That  debts  and  choses  in 
action,  in  general,  follow  the  domicile  of  the  owner,  and  that 
ships  at  sea,  if  registered  at  a  port  within  the  State,  have  no 
sitvs  elsewhere,  and  are  to  be  assessed  in  the  State.     It  is 
true,  ships  at  sea,  are  mentioned,  but  the  being  at  sea  is, 
obviously,  not  the  essence  of  the  matter ;  it  is  the  having  a  siixLS 
where  registered,  and  not  elsewhere,  that  is  the  controlling 
consideration.     Otherwise,  their  situs  becomes  wholly  uncer- 
tain, for  they  are  either  at  sea,  or  in  port  preparatory  to 
going  to  sea,  and  to  enable  them  to  be  at  sea.     Being  in  port 
is  only  a  necessary  incident   in  their   proper  employment. 
They  are  not  built  to  be  in  port,  but  upon  the  sea.     To  deter- 
mine their  sitvSj  for  purposes  of  taxation,  by  their  longer  or 
shorter  stay  in  a  particular  port,  or  by  their  more  or  less  fre- 
quent resort  to  it,  would  introduce  perpetual  uncertainty  ;  it 
would,  practically,  subject  them  to  taxation  in  every  port,  or 
exempt  them  in  all.     We  are  of  opinion  that  the  rule  adopted 
in  the  cases  in  the  United  States  courts  and  followed  in  the 
judgment  appealed  from,  is  the  better  rule,  and  is  in  accord- 
ance with  the  statutes  regulating  taxation  in  this  State. 
The   second  question,   stating  it  most  favorably   to    the 
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appellant,  depends  upon  the  effect  of  the  clause  of  the  con- 
tract under  which  certain  vessels  were  building  in  Delaware. 
Tlie  relator  insists  that,  as  payments  were  made,  it  became 
the  owner  to  that  extent  of  those  vessels,  and  was  therefore 
not  taxable  in  respect  to  the  amounts  thus  expended.  In 
this  construction  we  cannot  concur  with  the  appellant.  The 
general  rule  of  law  upon  the  subject  is  that  the  title  remains 
in  the  builder  until  delivery,  unless  an  agreement  to  the  con- 
trary appears.  {Merritt  v.  Johnson^  7  J.  R.,  473 ;  Andrews 
V.  Dura7ity  1  Kern.,  35.) 

The  contract  provides  that  the  relator  shall  have  a  lien  on, 
and  ownership  in  the  vessel,  as  its  building  progresses,  up 
to  the  amount  or  amounts  paid  on  account  of  its  contract ; 
such  lien  and  ownership  to  attach  simultaneously  with  such 
payments ;  and  further,  that  the  builder  should  keep  such 
vessel  and  materials  fully  protected,  by  insurance,  against 
fire ;  the  policies  of  insurance  for  the  same  to  be  for  account 
of,  and  made  payable  to,  the  relator.  This,  taken  in  con- 
nection with  the  statement  of  the  relator  that  the  steamers 
were  being  built  under  contract  and  that  none  of  them  had 
been  delivered  to  the  company,  and  that  the  payments  made 
to  the  contractors  had  been  made  on  account  of  their  con- 
tracts, characterizes  the  interest  of  the  relator  as  being  not 
an  absolute  ownership,  but  only  an  interest  in  the  nature  of 
a  lien  for  its  money  advanced,  which  might  or  might  not 
ripen  into  a  title  to  the  vessels  in  construction.  Only  in  the 
case  of  absolute  ownership  would  there  be  such  a  conversion 
of  taxable  money  into  steamships  having  a  situs  in  Delaware 
as  to  make  them  not  taxable  in  New  York. 

We  are  of  opinion  that  no  error  has  been  committed  to 
the  prejudice  of  the  appellant,  and  the  judgment  must  be 
aflSruQed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Jaoob  Reynolds,  Administrator,  etc..  Respondent,  v.  Thk 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

In  an  action  to  recover  damages  for  the  negli^nt  killing  of  plaintiff^s 
intestate,  the  evidence  showed  that  he  was  an  intelligent  lad,  thirteen 
years  of  age,  who  lived  near  defendant's  road,  which  he  crossed  daily  in 
going  to  and  returning  from  school.    He  was  conversant  with  the  road 

^  and  the  manner  of  running  the  trains;  the  tracks  (of  which  there  were 
two)  crossed  the  highway  nearly  at  right  angles.  Upon  the  day  of  his 
death  the  boy  was  last  seen  going  from  school  at  noon,  towai*d  the  tracks, 
and  about  100  feet  therefrom;  a  moment  thereafter  two  trains,  going  in 
opposite  directions,  passed  each  other  at  the  crossing;  after  the  passage 
of  the  trains,  he  was  found  dead  in  the  cattle  guard,  between  the  tracks. 
At  a  point  in  the  highway,  ten  feet  from  the  crossing,  the  engine  of  the 
train  by  which,  as  the  circumstances  indicated,  the  deceased  was  killed, 
could  have  been  seen  750  feet  distant.  It  was  a  fair  day,  with  but  little 
wind.  As  the  evidence  tended  to  show,  no  bell  was  rung  or  signal  of 
the  approach  of  the  train,  by  which  he  was  killed,  was  given.  HM^ 
that  the  proof  was  insufficient  to  sustain  a  verdict  for  plaintiff,  as  it  did 
not  warrant  a  finding  that  there  was  no  negligence  on  the  part  of  the 
deceased. 

Beynolds  v.  K  T.  C.  and  K  R.  R.  R,  Go.  (2  N.  Y.  8.  C.  [T.  &  0.],  644) 
reversed. 

(Argued  June  5,  1874;  decided  September  22,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiflE  entered  upon  a  verdict. 
(Reported  below,  2  N.  Y.  S.  C.  R.  [T.  &  C],  644.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiffs  intestate,  Austin  Reynolds. 

It  appeared  by  the  evidence  that  the  deceased,  at  the  time 
of  his  death,  lived  with  his  father  near  the  city  of  Schenec- 
tady, and  about  a  quarter  of  a  mile  south  of  defendant's 
road.  He  was  a  bright,  intelligent,  and  industrious  boy,  a 
little  over  twelve  years  of  age.  He  had  worked  out  upon  a 
farm,  the  previous  summer,  receiving  thirteen  dollars  a  month 
and  board.  He  attended  school ;  the  school-house  was  north 
of  defendant's  road,  and  in   going   to   and   returning   from 
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school,  the  deceased  crossed  the  tracks  (of  which  there  were 
two)  four  times  a  day.     He  was  well  acquainted  with  the 
manner  of  running  the  trains.     Upon  the  day  of  his  death  he 
lefk  the  school-house  to  go  home  at  noon   as  usual ;  he  was 
last  seen  alive  about  100  feet  from  the  crossing,  going  toward 
it,  in  the  highway.     At  this  time  a  freight  train  was  crossing 
the  highway  going  east  on  the  south  track.     A  moment  there- 
after, and  before  the  first  train  had  crossed,  a  passenger  train 
coming  from  the  east  upon  the  north  track  passed.     After  the 
passage  of  the  trains  the  boy  was  found  dead  in  the  cattle 
guard,  between  the  tracks,  and  from  the  circumstances,  it 
appeared  that  he  was  struck  and  killed  by  the  engine  of  the 
passenger  train.     The  day  was  clear  and  but  little  wind  blow- 
ing.    The  tracks  crossed  the  highway  nearly  at  right  angles. 
At  a   point  in  the   beaten  track  of  the  highway,  ten  feet 
distant  from  the  tracks,  a  train  approaching  on  the  north 
track  could  be  seen  750  feet  from  the  crossing.     Evidence 
was  given  tpudiiig  to  show  that  no  bell  was  rung  or  signal 
given  of  the  approaching  train.     Further  facts  appear  in  the 
opinion. 

At  the  close  of  the  evidence,  defendant's  counsel  moved 
for  a  nonsuit,  upon  the  grounds  that  the  evidence  failed  to 
show  negligence  on  the  part  of  defendant,  or  the  absence 
of  contributory  negligence  on  the  part  of  deceased.  The 
motion  was  denied  and  defendant's  counsel  excepted. 

S.  W,  Jackson  for  the  appellant.  The  deceased  was  guilty 
of  contributory  negligence  and  plaintiff  cannot  recover. 
{Grippea  v.  N,  Y.  C.  E.  R.  Co.,  40  N".  Y.,  51 ;  Beidegel  v. 
N.  Y.  C.  R.  R.  Co,,  id.,  22 ;  Havens  v.  iT.  F.  C.  R.  R.  Co., 
41  id.,  298 ;  JIaight  v.  I/^.  Y.  C.  R.  R.  Co.,  7  Lans.,  11 ;  Wil- 
cox  v.  R.,  W.  and  0.  R.  R.  Co.,  39  N.  Y.,  366 ;  Gonzales  v. 
iT.  7.  and  H.  R.  R.  Co.,  38  id.,  442 ;  Wilds  v.  H.  R.  R.  Co., 
29  id.,  327 ;  24  id.,  144 ;  Gorton  v.  Erie  R.  Co.,  45  id.,  664 ; 
Warner  v.  N.  Y  C.  R.  R.  Co.,  44  id.,  465.)  The  deceased 
was  of  an  age  which,  with  intelligence  and  experience,  con- 
stituted him  sui  juris.  {McMahon  v.  Mayor  of  N.  Y.y  33 
SicKELS— Vol.  XIII,  32 
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N.  Y.,  647 ;  Doums  v.  iT.   Y.  C.  B.  E.   Co.,  47  id.,  85  ; 
Honegsherger  v.  Second  Ave.  H.  R.  Co.,  1  Keycs,  570.) 

Isaac  La/w9on  for  the  respondent.  It  was  proper  to  sub- 
mit the  question  as  to  whether  the  negligence  of  plaintiflPs 
intestate  contributed  to  his  death,  to  the  jury.  {Johnson  v. 
H.  JR.  R.  R.  Co.,  20  N.  Y.,  65 ;  S.  &  R.  on  Neg.,  49,  note.) 
A  traveler  is  not  required  to  stop  and  listen  for  an  approach- 
ing train  in  the  absence  of  the  usual  signals.  {Beisiegel  v. 
iT.  r.  a  R.  R.  Co.,  34  N.  Y.,  622;  Fmstv.  H.  R.  R.  R.  Co., 
35  id.,  9 ;  Da/vis  v.  N.  Y.  C.  and  H.  R.  R.  R.  Co.,  47  id.,  400.) 
Plaintiffs  intestate  was  bound  only  to  exercise  care  in  pro- 
portion to  his  age,  mental  and  physical  capacity,  and  the  same 
degree  of  care  would  not  be  required  of  him  as  of  an  adult. 
{Costello  V.  S.,  B.  and  N.  Y.  R.  R.  Co.,  8  Alb.  L.  J.,  45 ; 
Mowry  v.  Cent.  City  R.  R.  Co.,  id.,  125 ;  JUangam  v.  BJdyn. 
R.  R.  Co.,  38  N.  Y.,  455  ;  O'Mara  v.  H.  R.  R.  R.  Co.,  id., 
445 ;  Criss&y  v.  R.  Co.,  9  Alb.  L.  J.,  170 ;  S.  &  R.  on  Neg. 
[2d  ed.],  49,  and  note  59 ;  Dichens  v.  N.  Y.  C.  R.  R.  Co.,  1 
Keyes,  28.) 

Andbews,  J.  We  think  this  judgment  must  be  reversed, 
on  the  ground  that  there  was  no  evidence  in  the  case  upon 
which  the  jury  was  authorized  to  find  the  absence  of  neg- 
ligence on  the  part  of  the  plaintiff's  intestate  which  con- 
tributed to  his  death.  The  absence  of  negligence,  on  the 
part  of  the  person  injured,  must  be  found  by  the  jury,  in 
order  to  jnstif}'  a  recovery  against  a  defendant  who  is  sued 
for  damages  for  a  personal  injury,  caused  by  negligence.  It 
belongs  to  the  definition  of  the  cause  of  action,  that  the 
injury  must  have  been  occasioned  solely  by  the  negligence  of 
the  defendant,  and  either  by  direct  proof  given  by  the  plain- 
tiff', or  from  the  circumstances  attending  the  injury,  the  jury 
must  be  authorized  to  find  affirmatively,  that  the  person 
injured  was  free  from  fault  which  contributed  to  the  accident, 
or  the  action  is  not  maintained.  If  this  element  is  wanting 
in  the  case,  the  court  may  nonsuit  or  set  aside  a  verdict  for 
the  plaintiff*.    This  rule  is  now  too  firmly  settled  in  this  State 
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to  be  distarbed.  {Johnson  v.  The  Hudson  Eiver  R.  R.  Co.., 
20  K  Y.,  66 ;  WiJds  v.  The  Same,  24  id.,  430 ;  Davis  v. 
N.  T.  a  and  E.  R.  R.  R.  Co.,  47  id.,  400.) 

The  plaintiff's  intestate  was  shown  to  be  a  bright,  intelli- 
gent boy,  thirteen  years  of  age,  who,  the  suminer  before  his 
death,  had  worked  on  a  farm,  and  received  thirteen  dollars  a 
month  and  his  board  for  his  services,  and  was,  at  the  time  of 
the  injury,  living  at  home,  and  attending  school.  He  was 
perfectly  conversant  with  the  railroad  and  the  manner  of 
ranning  the  trains,  and  crossed  it  several  times  each  day  on 
going  to  and  returning  from  school.  At  noon  of  the  day 
when  he  was  killed,  he  started  from  the  school-house,  which 
was  about  two  hundred  feet  north  of  the  railroad  track, 
and  passed  into  the  highway,  which  crossed  the  track  o| 
the  railroad  at  nearly  right-angles,  and  turned  southerly, 
going  toward  his  home,  which  was  south  of  the  railroad. 
About  this  time,  a  freight-train  crossed  the  highway,  going 
east  on  the  south  track  of  the  railroad,  and  the  regular  pas- 
senger train,  at  about  the  same  time,  came  from  the  east  on 
the  north  track.  The  boy  was  last  seen  alive  in  the  highway 
going  toward  the  crossing,  and  about  one  hundred  feet  dis- 
tant from  it.  He  was  found  dead  in  the  cattle-guard 
between  the  tracks,  and  the  evidence  leaves  no  doubt  that  he 
was  struck  and  killed  by  the  engine  of  the  passenger  train. 
The  railroad  track  at  this  point  is  straight  for  about  half  a 
mile  each  way ;  and  it  was  proved  that  the  deceased,  at  a 
point  ten  feet  north  of  the  track,  if  in  the  beaten  path  of  the 
highway,  could  have  seen  the  engine  of  the  passenger  train 
when  750  feet  distant,  and  when  within  three  feet  of  the 
track  the  approaching  train  could  be  seen  for  half  a  mile. 
The  day  was  fair,  with  but  little  wind,  and  the  evidence  on 
the  part  of  the  plaintiff  tended  to  show  that  the  bell  was  not 
rung,  and  that  no  signal  of  the  approach  of  the  train  was 
given.  There  was  sufficient  proof  to  go  to  the  jury,  of  the 
defendant's  negligence,  but  we  think  that  the  proof  did  not 
warrant  the  jury  in  finding  that  there  was  no  negligence  on 
the  part  of  the  deceased. 
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It  is  Buggested  that  the  smoke  from  the  freight  train 
may  have  obscured  his  vision,  and  prevented  his  seeing  the 
passenger  train ;  or,  that  as  there  was  some  snow  and  ice 
on  the  groimd,  he  may  have  slipped  in  attempting  to  cross 
the  track,  or  to  escape  from  the  train  approaching;  or, 
that  having  stepped  upon  the  track  to  allow  the  freight 
train  to  pass,  his  attention  was  diverted  for  a  moment, 
when  he  was  struck  by  the  train  from  the  opposite  direc- 
tion. But  these  are  mere  conjectures,  without  any  basis 
in  the  evidence  to  support  them.  Doubtless,  the  jury  might 
infer  that  the  deceased  was  governed  by  the  natural  instinct 
of  self-preservation,  and  would  not  put  himself  recklessly 
and  consciously  in  peril  of  death,  but  that  men  are  careless 
jind  subject  themselves  thereby  to  injury,  is  the  common 
experience  of  mankind,  and  when  injured,  no  presumption 
exists  in  the  absence  of  proof  that  they  were  exercising  due 
care  at  the  time.  In  applying  the  rule  that  a  person  who 
seeks  to  recover  for  a  personal  injury,  sustained  by  another's 
negligence,  must  show  himself  free  from  fault,  the  law  discrim- 
inates between  children  and  adults,  the  feeble  and  the  strong, 
and  only  requires  of  each  the  exercise  of  that  degree  of  care 
to  be  reasonably  expected  in  view  of  his  age  and  condition. 
{O'Mara  v.  Hud.  R.  R.  R.  Co.,  38  N.  Y.,  445 ;  Mowrey  v. 
Centl.  City  R.  R.  Co.,  51  id.,  ^^^ ;  Shearman  &  Redfield  on 
Kegligence,  59.) 

But  it  cannot  be  said,  under  the  circumstances  of  this  case, 
that  the  deceased  was  not  capable  of  appreciating  the  danger 
of  going  upon  the  railroad  track  without  looking  for  approach- 
ing trains,  which,  if  he  had  done,  would  have  saved  his  life, 
so  far  as  can  be  seen  from  the  evidence.  We  are  obliged  to 
say,  after  attentively  considering  the  evidence,  that,  in  our 
opinion,  the  case  was  not  made  out  in  the  respect  mentioned. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

All  concur,  except  Chuech,  Ch.  J.,  not  voting. 

Judgment  reversed. 
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Alvah  Milleb,  Respondent,  v.  Charles  S.  P.  Bowles  et  al. 

Nathan   Appleton  v.  Henry  J.  Stevens,   Assignee,  etc., 

Appellant. 

An  assignment  to  an  assignee,  duly  app<)inted  in  proceedings  under  the 
bankrupt  act,  dissolves  the  lien  of  an  attachment  sued  out  of  a  State 
court  and  levied  upon  the  property  of  the  bankrupt  within  four  months 
of  the  commencement  of  such  proceedings.  (14  U.  S.  Stat,  at  Large, 
517.  §  14) 

The  appointment  by  the  State  court  of  a  receiver  of  the  property  of  the 
bankrupt  and  a  transfer  to  him  of  the  attached  property  prior  to  the 
appointment  of  the  assignee,  does  not  alter  the  rights  of  the  parties  or 
entitle  the  attachment  creditor  to  preference  in  payment  of  any  judg- 
ment he  may  obtain. 

jmer  V.  Batcles,  Appleton  v.  Stevens  (2  N.  Y.  S.  C.  [T.  &  C],  568)  reversed. 

(Aigued  June  8, 1874;  decided  September  22, 1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  an  order  of 
Special  Term  directing  that  the  receiver,  appointed  in  the 
action  second  above  entitled,  pay  out  of  the  funds  and  prop- 
erty levied  upon  by  virtue  of  an  attachment  issued  in  the 
action  first  above  entitled  and  delivered  by  the  sheriff  to  the 
receiver,  the  amount  of  the  judgment  obtained  by  the  plaintiff 
therein,  with  costs,  expenses,  etc.  (Reported  below,  2  N.  Y. 
S.  C.  E.  [T.  &  C],  568.) 

The  action  first  above  entitled  was  originally  begun  against 
Charles  8.  P.  Bowles,  R.  Gordon  Bowles,  William  B.  Bowles, 
Nathan  Appleton,  Roberr  C.  M.  Bowles  and  Henry  C. 
Stetson,  as  members  of  the  firm  of  Bowles,  Brothers  &  Co., 
by  attachment  issued  on  the  13th  day  of  September,  1872, 
against  defendants  as  non-residen ts.  It  was  subsequently,  on  the 
10th  day  of  October,  1873,  discontinued  as  against  R.  Gordon 
Bowles  for  the  reason  that  he  never  was  a  partner  of  the  firm ; 
and  it  was  also,  on  the  same  date,  as  against  Nathan  Appleton, 
on  the  ground  that  he  was  a  special  partner  only  in  said  firm, 
and  judgment  was  taken  on  the  13th  of  October,  1873,  for 
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$2,981.68,  gold  coin,  and  $464.63,  currency,  against  the  other 
defendants. 

On  the  2l6t  of  November,  1872,  the  action  second  above 
entitled  was  commenced,  the  plaintiff  asking  for  a  receiver 
of  the  partnership^  effects,  claiming  to  be  a  special  partner 
and  asking  a  dissolution  and  accounting.  On  that  day  the 
order  was  made  appointing  the  receiver,  and  on  the  27th 
January,  1872,  a  final  decree  dissolving  the  partnership  and 
continuing  the  receiver  was  entered  in  this  cause. 

Prior  to  the  last  order,  on  the  30th  November,  1872,  on 
cause  shown  therefor,  the  court  directed  the  sheriff  to  hand 
the  property  attached  in  the  suit  of  Miller  over  to  the  receiver, 
subject  to  the  rights  acquired  by  the  sheriff  and  the  plaintiffs 
in  the  suit  of  Alvah  Miller. 

On  February  3d,  1873,  a  petition  in  bankruptcy  against 
Bowles  Brothers  was  filed  in  Massachusetts  and  an  assignee 
appointed,  under  proceedings  thereunder,  March  17th,  1873. 

Miller  having  obtained  a  judgment  in  his  action  as  afore- 
said applied  to  this  court  to  be  paid  out  of  the  money  in  the 
receiver's  hands,  which  motion  was  granted ;  the  order  thereon 
being  the  one  appealed  from  as  aforesaid. 

Charles  H.  Woodruff  for  the  appellant.  The  attachment 
in  favor  of  Miller  was  dissolved  by  the  proceedings  in  bank- 
ruptcy. (Bankruptcy  Act,  §  14 ;  Comer  v.  MaUory  [Md.], 
1  Nat.  Bk.  Beg.,  98;  affirmed,  on  appeal,  81  Md.,  468; 
Gardner  v.  Cook  [R.  I.],  7  Nat.  Bk.  Reg.,  846 ;  Parks  v. 
Sheldon^  36  Oonn.,  467;  Randdl  v.  McLain^  40  Geo.,  162; 
Mixer  V.  Excelsior  Co,^  65  N.  C,  552 ;  MiUer  v.  O^Brieriy  9 
Blateh.,  271 ;  Pennington  v.  Lowenstem  [Miss.],  1  N.  B.  R., 
157 ;  In  re  Hotcsherger  [N.  Y.],  2  id.,  33 ;  In  re  Stevens^  6 
id.,  298  ;  Knox  v.  Marshall,  16  Wall.,  551.) 

Everett  P.  Wheeler  for  the  respondent.  The  receiver  having 
been  appointed  and  having  taken  possession  of  part  of  the 
assets  prior  to  the  filing  of  the  petition  in  bankruptcy,  cannot 
be  disturbed  in  his  possession  by  the  assignee.  {Sedgwick  v. 
Minky  6  Blateh.,  156 ;  I?i  re  Clark  v.  Binlnge?*,  4  Bene.,  88 ; 
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Alden  v.  B,^  H.  mid  E.  R.  B.  Co.j  6  Bk.  Reg.,  230 ;  Clark 
V.  Bininger,  38  How.  Pr.,  341 ;  Taylor  v.  Carryl^  20  How. 
[TJ.  S.],  683.)  The  United  States  have  no  power  to  prescribe 
rules  of  evidence  to  be  followed  in  the  State  courts,  or  rules 
for  the  transfer  of  property  within  the  States.  {People  v. 
Gaiss^  43  N.  Y.,  40 ;  Carpenter  v.  SneUing^  97  Mass.,  462 ; 
Moore  v.  Moore^  47  N.  Y.,  467.)  State  courts  cannot  enter- 
tain a  bill  filed  by  an  assignee  to  set  aside  transfers  of  prop- 
erty in  violation  of  the  provisions  of  the  bankrupt  act. 
{Brigham  v.  CiajUn^  31  Wis.,  607 ;  Voorhiea  v.  Friahie^  26 
Mich.,  476 ;  Dudley  v.  Mayhew^  3  N.  Y.,  9.)  The  Supreme 
Court  had  no  power  to  give  the  assignee  any  relief  under  the 
provisions  of  the  bankrupt  act.  (Bankrupt  Act,  §  20 ;  Mar- 
8haU  V.  Knox,  16  Wall.,  561 ;  S.  C,  8  Bk.  Reg.,  97 ;  In  re 
Bernstein,  2  Bene.,  44 ;  In  re  Bigelow,  id.,  469.)  When  the 
assets  of  a  partnership  pass  into  the  hands  of  a  receiver  to 
wind  up  the  affairs  of  the  concern,  the  creditors  have  a  lien 
on  the  assets  for  the  payment  of  their  debts.  (Story  on 
Part.,  §§  97,  326,  360 ;  Menagh  v.  WhitweU,  82  N.  Y.,  146 ; 
Kelly  V.  Sootty  49  id.,  596.)  The  preference  obtained  by 
Miller  is  not  void  under  the  bankrupt  act.  (  Wilson  i.  City 
Bh,  17  Wall.,  473.)  Even  if  the  lien  of  this  attachment 
had  not  been  confirmed  by  the  order  and  judgment  of  the 
court,  it  is  not  afiected  by  the  proceedings  in  bankruptcy. 
{Anderson  v.  Roberts,  18  J.  R.,  527  et  seq, ;  Peck  v.  Jenness, 
7  How.  [U.  S.],  624.)  The  receiver  is  not  prevented  from 
paying  Miller  by  the  fact  that  the  assignee  has  commenced  a 
suit  in  the  United  States  Circuit  Court  to  recover  these  assets. 
{DeOroot  v.  Jay,  30  Barb.,  483 ;  Chuck  v.  Crewer,  1  Cooper 
Cas.,  206 ;  HeioiU  v.  McCaHney,  13  Ves.,  560.) 

Johnson,  J.  The  appellant,  who  is  the  assignee  in 
bankruptcy  of  Bowles,  Brothers  &  Co.,  contends  that  the 
attachment  sued  out  in  this  State  by  Alvah  Miller  against 
them  was  dissolved  and  its  lien  discharged  by  the  proceed- 
in^rg  in  bankruptcy.  Under  the  fourteenth  section  of  the 
bankrupt  act  it  is  distinctly  provided  that  the  assignment 
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to  tlie  assignee  in  bankruptcy  shall  relate  back  to  the  com- 
mencement of  the  proceedings  in  bankruptcy,  and  that  there- 
upon, by  operation  of  law,  the  title  to  all  the  property  and 
estate  of  the  bankrupt,  both  real  and  personal,  shall  vest  in 
the  assignee,  although  the  same  is  then  attached  on  mesne 
process  as  the  property  of  the  debtor,  and  shall  dissolve  any 
such  attachment  made  within  four  months  next  preceding 
the  commencement  of  said  proceedings.  The  language  of 
the  statute  is  plain  and  distinctly  covers  the  attachment  sued 
out  by  Miller.  That  attachment  was  not  final  but  mesne 
process.  Its  effect  as  available  to  Miller  depended  altogether 
upon  the  result  of  the  suit  in  which  it  was  issued.  The  lien 
or  interest  of  Miller  was  merely  conditional.  If  he  obtained 
judgment  in  his  favor  the  attachment  would  be  beneficial  to 
him.  If  there  could  be  any  doubt  as  to  the  meaning  of  the 
statute,  looking  at  its  language  alone,  the  history  of  the  clause 
in  question  will  put  an  end  to  it.  Under  the  bankrupt  act 
of  1841,  which  contained  no  such  clause,  a  question  was  made 
whether  proceedings  in  bankruptcy  cut  off^  the  lien  of  attach- 
ments ;  judicial  opinion  was  divided  on  the  subject.  Judge 
Story,  in  several  cases  in  his  circuit,  decided  that  such  liens 
were  cut  off  under  the  act.  (iSc  parte  Foster^  2  Story,  131.) 
On  the  other  hand,  several  of  the  State  courts,  and,  finally, 
the  Supreme  Court  of  the  United  States,  decided  the  other 
way.  {Peck  v.  Jenriess^  7  How.,  612.)  It  was,  undoubtedly, 
to  reverse  this  rule  and  make  the  intention  of  Congress  clear, 
that  the  declaration  in  question  was  introduced  into  the  pres- 
ent bankrupt  law.  The  learned  judge  who  gave  the  opinion 
of  the  Supreme  Court  in  this  case,  refers  to  the  case  of  Wilson 
V.  City  Ba/nh  of  St.  Paul  (17  Wall.,  473)  as  a  controlling 
authority  in  favor  of  sustaining  Miller's  attachment.  The 
case  had  not  been  reported  at  the  time  it  was  thus  referred 
to ;  and  upon  examining  the  reported  case  it  appears  plainly 
to  have  no  bearing  upon  the  present  question.  It  related  to 
the  question  of  fraudulent  preferences  under  the  thirty-fifth 
section  of  the  bankrupt  act,  and  to  the  effect  of  the  bankrupt 
proceedings  on  a  lien  on  final  process. 


^ 
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The  case  of  Marshall  v.  jffnoa;  (16  Wall.,  552)  turned  upon 
the  distinction  between  a  lessor's  lien  for  rent  under  the  law 
of  Louisiana  and  the  lien  of  an  attaching  creditor  which  only 
becomes  a  perfected  lien  by  the  judgment  which  may  ensue. 
(P.  558.)  The  lien  of  the  lessor  was  sustained,  as  being  '^  one 
of  the  strongest  and  most  favored  in  the  law  of  Louisiana." 
We  are  of  opinion,  therefore,  that  the  proceedings  in  bank- 
ruptcy did  dissolve  the  lien  of  Miller's  attachment,  and  that 
the  rights  of  the  assignee  must  prevail  over  bis  claims  unless, 
by  the  proceedings  in  the  Supreme  Court,  some  new  right 
has  become  vested  in  MiUer.  Such  cannot  be  the  eifect  of 
the  proceedings  which  were  taken.  The  appointment  of  the 
receiver  and  the  transfer  of  the  custody  of  the  attached  prop- 
erty, from  the  sheriff  to  him,  altered  no  one's  right,  and  did 
not  profess  to  alter  them.  Beceivers  are  part  of  the 
machinery  by  which  equity  protects  and  secures  the  rights  of 
parties.  Their  custody  is  that  of  the  law,  and  is  in  its  nature 
provisional  and  suspensive,  leaving  the  rights  of  the  parties, 
concerned  to  be  controlled  by  the  ultimate  judgment  of  the 
court.  Miller,  therefore,  had  no  lien  upon  the  property 
attached  at  the  time  when  his  judgment  was  obtained,  and 
there  was  therefore  no  foundation  for  the  order  at  Special 
Term,  which  has  been  affirmed  at  General  Term,  giving  pref- 
erence in  payment  to  Miller's  judgment. 

The  orders  at  Oeneral  and  Special  Terms  should  be 
reversed,  with  costs. 

All  concur. 

Orders  reversed. 


Edwabd  Tbaot,  Appellant,  v.  Thomas  McManus,  impleaded, 

etc.,  Bespondent. 

Defendant  McM.  was  sought  to  be  charged  as  a  member  of  a  firm,  upon 
evidence  that  he  purchased  and  owned  the  premises  and  machineiy  in 
and  with  which  the  firm  business  was  transacted ;  that  he  furnished  it 
with  capital  and  attended  to  its  financial  affairs.  Evidence  was  also 
given  of  declarations  on  his  part  that  he  was  interested  in  the  concern. 
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McM.  denied  that  he  was  a  partner,  gave  evidence  that  all  that  he  received 
.  was  a  specified  sum  for  the  use  of  his  property,  and  offered  to  show  that 
his  sole  motive  in  doing  what  he  did  was  to  aid  two  of  his  relatives  who 
were  members  of  the  firm.  This  evide;ice  was  excluded,  ffeld^  error; 
that  he  had  a  right  to  rebut  the  Inference  naturally  drawn  from  plain- 
tifl^s  evidence  (i.  «.,  that  he  was  interested  in  the  business  and  acting  for 
his  own  benefit)  by  showing  that  he  was  actuated  by  a  motive  which 
rendered  his  conduct  consistent  with  the  absence  of  any  pecuniaiy  inter- 
est on  his  part. 

(Argued  June  9,  1874;  decided  September  22,  1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  granting  a 
new  trial. 

This  action  was  brought  against  the  defendant  McManus, 

together  with  John  Tighe  and  Edwin  T.  Robinson,  to  recover 

the  value  of  a  quantity  of  barley  malt,  alleged  by  the  plain- 

.  tiff  to  have  been  sold  and  delivered  to  defendants  as  partners, 

under  the  firm  name  of  Tighe  &  Robinson. 

The  issue  upon  the  trial,  between  plaintiff  and  defendant 
McManus,  was  whether  he  (McManus)  was  liable  to  plaintiff 
as  a  partner  in  said  firm.  Plaintifi''8  evidence  showed  that 
McManus  purchased  for  the  business  and  owned  the  brew- 
ery and  all  the  fixtures  and  implements  necessary  for  the 
prosecution  of  the  business  of  brewing  used  by  the  firm ;  lie 
furnished  the  capital,  the  proceeds  of  the  business  were  paid 
over  to  him  and  he  met  the  notes  of  the  concern  as  they 
became  due.  Robinson  was  a  brewer  and  attended  to  the 
manufacturing  of  the  ale  and  was  to  have  sixty  dollars  per 
month  at  all  events.  Tighe  was  the  book-keeper  of  the  con- 
cern, and  Grattan,  who  was  ostensibly  a  partner,  was  tlie 
out-door  man,  who  did  the  teaming  and  work  of  that  kind. 
McManus  was,  in  many  cases,  the  direct  purchaser  of  the 
materials  necessary  for  the  business,  and  in  most  cases  cog- 
nizant of  and  connected  in  some  way  with  the  purchases. 
From  time  to  time  he  purchased  additional  implements  and 
facilities  for  carrying  on  the  business. 
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Declarations  on  his  pai*t  to  plaintiff  and  others  were  also 
proved,  to  the  effect  that  he  was  interested  in  the  business. 

McManns,  as  a  witness  in  his  own  behalf,  testified  that  he 
was  not  a  partner,  and  had  no  pecuniary  interest  in  the  busi- 
ness whatever,  and  that  he  was  simply  to  have  the  sum  of 
$700  for  the  use  of  his  property.  He  also  testified  that  he 
told  plaintiff  that  in  purchasing,  he  did  it  with  a  view  to  help 
Tighe  and  Grattan,  who  were  relatives,  and  that  that  was  his 
sole  motive.  The  latter  clause  of  the  answer  was,  upon  motion 
of  plaintiff's  counsel,  stricken  out.  The  counsel  for  McManus 
then  offered  to  prove  that  the  latter  purchased  the  property 
for  the  purpose  of  aiding  said  relatives.  The  evidence  was 
rejected  and  said  counsel  excepted.  Further  facts  appear  in 
the  opinion. 

JEaek  Gowen  for  the  appellant.  The  judge  at  the  trial 
properly  excluded  defendant's  testimony  as  to  his  purpose  in 
buying  the  brewery,  etc.,  and  making  advances  of  money. 
{Fielder  v.  Dwrrin,  60  N.  Y.,  438 ;  LegleT  v.  Fidd,  52  id., 
321 ;  Cowdrey  v.  Coit,  44  id.,  391 ;  Cortland  Co.  v.  Herhimer 
Co.,  id.,  22.) 

Samuel  Hand  for  the  respondent.  None  of  the  elements 
essential  to  a  partnership  were  proved  to  exist  between  McM. 
and  the  other  defendants.  (Coll.  on  Part.,  §  18 ;  Man.  B.  amd 
Jf.  Co.  V.  iiears,  45  N.  Y.,  799.)  There  was  no  evidence  that 
appellant  had  made  representations  from  which  plaintiff  had 
a  right  to  infer  that  he  was  a  partner.  {Dickinson  v.  Valpy^ 
10  B.  &.  0.,  128, 140;  Irvvn  v.  Conklin,  36  Barb.,  64;  Pars. 
Mer.  Law,  167 ;  HolcToft  v.  Hoggins^  52  Eng.  C.  L.,  448 ; 
Coll.  on  Part.,  §  97.)  The  evidence  that  McM.  made  the 
purchase  for  the  purpose  of  aiding  his  relatives,  was  improp- 
erly excluded.  {Bedell  v.  Chase,  34  N.  T.,  386 ;  Paper  Works 
V.  WiUett,  19  Abb.,  106 ;  Cort.  Co.  v.  Rerk.  Co.,  44  N.  T., 
22;  Lain  v.  Bussell,  49.  id.,  251.) 

Rapallo,  J.  Two  rulings  upon  evidence  made  upon  the 
trial  are,  in  the  opinion   of  the  General   Term,  stated  as  the 
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grounds  upon  which  a  new  trial  was  granted  in  this  case.  If 
either  of  these  rulings  was  erroneous  and  material,  the  new 
trial  was  properly  gi-anted,  and  the  order  of  the  General 
Term  must  be  sustained,  and  reference  to  anj^  of  the  numer- 
ous exceptions  to  other  rulings  becomes  unnecessary. 

The  appellant,  McManus,  was  sought  to  be  charged  as  a 
copartner  in  the  firm  of  Tighe  &  Robinson,  in  the  business 
of  brewing  and  distilling.  He  denied  being  a  partner  in  the 
firm:  The  evidence  to  connect  him  with  it  in  that  relation 
was  circumstantial.  There  was  no  direct  proof  of  the  alleged 
partnership.  The  circumstances  mainly  relied  upon  by  the 
plaintiff  were,  that  McManus  purchased  and  owned  the 
brewery  and  apparatus,  with  which  the  business  of  the  firm 
was  carried  on ;  that  he  furnished  the  firm  with  capital,  and 
also  attended  to  its  financial  business,  receiving  the  proceeds 
of  sales,  and  paying  the  liabilities.  Evidence  was  also  intro- 
duced, on  the  part  of  the  plaintiff,  for  the  purpose  of  showing 
declarations  of  McManus,  to  the  effect  that  he  was  interested 
in  the  concern  as  a  partner.     These  were  controverted. 

McManus  being  sworn,  and  testifying  in  his  own  behalf, 
denied  being  a  partner,  or  interested  in  the  profits  of  the 
concern.  He  admitted  his  ownership  of  the  brewery,  etc., 
and  his  intervention  in  the  conduct  of  its  affairs,  but  sought 
to  explain  his  action  by  showing  that  Tighe  and  Grattan,  two 
of  the  membere  of  the  firm,  were  relatives  of  his,  and  that 
in  purchasing  the  brewery  and  making  advances  to  the  con- 
cern his  sole  motive  was  to  aid  his  relatives.  That  all  he 
received  was  a  specified  sum  per  annum  for  the  use  of  bis 
property.  The  evidence  as  to  his  motive  was  excluded  by 
the  court.  We  concur  with  the  General  Term  in  the  opinion 
that  it  ought  to  have  been  allowed  to  go  to  the  jury.  Acts  on 
the  part  of  McManus  had  been  proved,  calculated  to  show 
that  he  was  interested  in  the  business.  These  acts,  in  the 
absence  of  any  explanation  of  their  motive,  tended  not  only 
to  sustain  the  plaintiff's  allegation  of  interest,  but  to  corrobo- 
rate the  evidence  as  to  oral  declarations  of  McManus,  touch- 
ing his  interest  in  the  concern.     In  the  absence  of  any  snob 
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motive  as  he  endeavored  to  prove,  his  conduct  in  buying  the 
property,  furnishing  capital,  and  aiding  the  firm  in  the  man- 
agement of  its  business,  would  naturally  lead  to  the  inference 
that  he  was  interested  in  the  business,  and  acting  for  his  own 
advantage.  This  inference  he  had  a  right  to  rebut,  by  show- 
ing that  he  was  actuated  by  a  motive  which  rendered  his 
conduct  consistent  with  an  absence  of  any  pecuniary  interest 
of  his  own  in  the  profits  of  the  business.  If  he  was  a  partner, 
it  was  of  course  immaterial  what  motive  caused  him  to 
become  such.  But  the  very  question  was,  whether  he  was  a 
partner  or  not.  As  bearing  upon  this  question,  certain  acts 
were  proved,  which  would,  under  ordinary  circumstances, 
indicate  that  he  was  interested  in  the  business.  We  think 
that  he  had  the  right  to  explain  these  acts  by  showing  that  he 
did  them  for  the  purpose  of  aiding  his  relatives,  and  that, 
therefore,  they  were  not  inconsistent  with  his  allegation  that 
be  had  no  interest.  The  existence  of  this  motive  was  a  fact 
which  the  defendant  had  a  right  to  lay  before  the  jury,  in 
order  that  it  might  be  considered  by  them  in  drawing  infer- 
ences from  his  actions.  Many  acts  were  proven  which  could 
not  have  influenced  the  plaintiff  to  give  the  credit,  but  which 
bore  upon  the  question  of  actual  partnership,  and  as  to  those, 
we  think  the  evidence  clearly  admissible. 

The  exclusion  of  this  evidence  was  error,  sufficient  to 
justify  the  order  granting  a  new  trial.  The  order  must, 
therefore,  be  affirmed,  and  judgment  absolute  rendered  for 
the  defendant  McManus,  with  costs. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 


\ 
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Jambb  H.  Taylor,  Respondent,  v.  William  A.  Guest, 
68  269  Appellant. 

127  _M7  ^^ 

It  IB  incumbent  upon  a  party  seeking  to  recover  in  an  action  for  deceit, 
founded  upon  false  representations,  to  show  that  he  was  influenced  by 
them  to  his  damage. 

Plaintiff's  complaint  set  forth  that  defendant,  as  his  broker  and  agent  to 
sell  certain  bonds,  falsely  and  fraudulently  represented  that  sixty  per 
cent  of  their  par  value  was  the  highest  price  he  could  obtain  for  them, 
and  that,  relying  thereon,  plaintiff  .authorized  a  sale  at  that  price;  that, 
in  fact,  defendant  had  received  and  accepted  an  offer  of  seventy-five  per 
cent  for  the  bonds,  at  which  rate  he  sold  them,  accounting  to  the  plain- 
tiff as  upon  a  sale  at  sixty  per  cent  only.  The  referee  found,  upon 
conflicting  evidence,  that  defendant  was  not  the  agent  of  plaintiff,  but 
purchased  the  bonds  at  sixty  per  cent,  and  as  owner  subsequently  sold 
them  at  seventy-five.  He  also  found  that  defendant's  agent  who  made 
the  purchase  for  him,  knowing  that  defendant  had  been  offered  seventy- 
five  per  cent,  to  induce  plaintiff  to  sell  for  sixty  per  cent  told  plaintiff's 
agent  who  made  the  sale,  during  the  negotiation,  that  the  latter  sum  was 
the  highest  price  at  which  the  bonds  could  be  sold.  Judgment  was 
directed  and  entered  for  defendant,  and  no  request  for  additional  find- 
ings was  made.  Upon  appeal  to  the  General  Term  the  judgment  was 
reversed  and  new  trial  granted.  The  order  did  not  state  that  the  reversal 
was  upon  the  facts.  Held  (Rapallo,  J.,  dissenting),  that  the  findings  of 
the  referee  were  conclusive  against  the  plaintiff  upon  the  cause  of  action 
set  forth  in  the  complaint;  that,  conceding  that  the  referee,  in  case  the 
facts  found  by  him  made  out  a  cause  of  action  for  deceit  in  the  purchase 
to  the  damage  of  plaintiff,  should  have  rendered  judgment  thereon  in 
favor  of  the  latter ;  in  determining  this  question  only  the  facts  as  found 
and  stated  in  the  report  could  be  looked  at  here;  and  that,  as  there  was 
no  finding  in  the  report  that  plaintiff  relied  upon  the  false  representa- 
tions in  making  the  sale,  or  that  it  was  one  of  the  moving  considerations 
thereto,  nor  was  it  a  legal  inference  from  the  facts  found,  such  cause  of 
action  was  not  sustained  by  the  findings  and  the  order  of  reversal  was 
oner. 

Tbylor  v.  Ghiest  (45  How.,  276)  reversed. 

(Argued  June  12,  1874;  decided  September  22,  1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  revereing  a  judgment 
in  favor  of  defendant  entered  upon  the  report  of  a  referee  and 
ordering  a  new  trial.     (Reported  below,  45  How.  Pr.,  276.) 

The  cause  of  action  set  forth  in  the  complaint  was,  in  sub- 
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stance,  that  plaintiif  being  the  owner  of  certain  i*ailroad  bonds 
of  the  par  value  of  $110,000  employed  defendant,  a  stock- 
broker in  the  city  of  New  York,  as  his  broker  to  sell  the 
same ;  that  defendant  informed  plaintiff  that  sixty  per  cent 
on  the  par  valne  was  all  that  he  could  obtain  for  the  same, 
and  plaintiff  relying  thereon  authorized  tlie  sale  at  that  rate; 
that  defendant  subsequently  reported  the  sale  at  sixty  per 
cent  and  so  accounted  therefor,  whereas,  in  truth,  such  repre-. 
sentations  were  false  and  fraudulent  and  made  with  intent  to 
deceive ;  that  at  the  time  defendant  gave  the  information  to 
plaintiff  he  had,  in  fact,  received  and  accepted  a  bid  of 
seventy-five  per  cent,  and  sold  the  bonds  at  that  rate.. 
Defendant  denied  the  allegations  of  the  complaint  and  alleged 
that  he  purchased  the  bonds  in  question. 

The  referee  found,  in  substance,  that  defendant  did  not  act 
in  the  matter  as  agent  or  broker  for  plaintiff,  but  that  the 
latter,  through  his  broker,  sold  the  bonds  in  question  to 
defendant  for  sixty  per  cent  of  their  face;  that  previous  to. 
such  sale  defendant  had  received  and  accepted  an  offer  of 
seventy-five  per  cent  for  said  bonds ;  that  during  the  nego- 
tiations one  Thomas,  who  was  in  defendant's  ofiice  frequently, 
acting  as  defendant's  agent,  and  whom  plaintiff's  agent  had  a 
right  to.  suppose  was  acting  as  such  agent,  knowing  that 
defendant  had  received  the  said  offer  to  induce  plaintiff's 
brokers  to  sell  the  bonds  to  defendant  at  sixty  per  cent,  told 
them  that  that  was  the  highest  price  for  which  the  bonds 
could  be  sold. 

As  conclusions  of  law  he  found  that  plaintifi'  was  not  enti-, 
tied  to  recover,  and  that  defendant  was  entitled  to  judgment ' 
dismissing  the  complaint.     Judgment  was  perfected  accord- 
ingly.    No  request  for  further  findings  was  made. 
-^      Upon   appeal   to   the   General  Term   the  judgment   was 
reversed  and  new  trial  granted.     The  order  contained  no 
statement  that  the  reversal  was  upon  the  facts. 

Waldo  Hutchins  for  the  appellant.     Plaintiff,  on  appeal, 
must  stand  on  the  theory  of  his  case  as  presented  by  his  com- 
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plaint  and  on  the  trial.  {Home  Ins.  Co.  v.  West  Tr.  Co.y  61 
"N.  Y.J  93.)  There  is  nothing  shown  in  the  ease  that  will 
enable  plaintiff  to  maintain  an  action  for  fraud  and  deceit. 
{Meyer  v.  Amidofij  46  N.  Y.,  1G9  ;  Wakemcm  v.  Dalleyj  61 
id.,  27 ;  Lejler  v.  Field,  52  id.,  621.) 

Henry  S.  Bennett  for  the  respondent.  Defendant  hav- 
ing been  employed  to  sell  the  bonds  could  not  purchase 
them.  {Conhey  v.  Bond,  34  Barb.,  276  ;  Gardner  v.  Ogden^ 
22  N.  Y.,  350 ;  HawUy  v.  Cramer ,  4  Cow.,  717 ;  Moore  v% 
Moore,  1  Seld.,  262 ;  Davoue  v.  Famm^ing,  2  J.  Ch.,  262 ; 
Michaud  v.  Girod,  4  How.  [U.  S.],  503 ;  Van  Eppe  v.  Van 
FppSytQ  Paige,  237;  Comstookw  ComMock,  57  Barb.,  453 ; 
Ddbson  V.  JSacey,  8  N.  Y.,  216 ;  Chaplin  v.  F.  amd  (7.  Ek.^ 
26  id.,  293 ;  DutUm  v.  Willnor,  52  id.,  312,  319 ;  Bridsn- 
hecker  v.  Lowell,  32  Barb.,  9.)  It  is  immaterial  whether 
plaintiff  received  or  charged  commissions.  {Conkey  v.  Bond, 
3  Abb.  Pr.  [N.  S.],  415.)  Defendant  having  profited  by 
Thomas'  fraud  is  liable.  {Kern  v.  Nichols,  1  Salk.,  289  ; 
Cradg  v.  Ward,  1  Abb.  Ct.  Apps.,  454;  Story  on  Ag.,  chap. 
17,  §  462,  p.  466 ;  Bk.  of  U.  S.  v.  Davis,  2  Hill,  452 ;  Dun- 
lap's  Paley  on  Ag.  [4th  Am.  ed.],  301,  302,  and  note  S ;  N. 
T.  and  N.  H.  R.  R.  v.  Schuyler,  34  N.  Y.,  30 ;  DuUon  v. 
Willner,  52  id.,  318 ;  Hanover  Co.  v.  Shelden,  9  Abb.,  240 ; 
Anonynums,  6  id.,  319  ;  Hawkins  v.  Applehy,  2  Sandf.,421.) 

Andrews,  J.  The  cause  of  action  set  forth  in  the  complaint 
is,  that  the  defendant  undertook,  as  the  broker  and  agent  of 
the  plaintiff,  to  sell  the  bonds,  and  that  he  accounted  to  the 
plaintiff,  as  upon  a  sale,  at  sixty  per  cent  of  their  par  value, 
when  in  fact  he  sold  them  at  seventy-five  per  cent  of  that  value. 
It  is  alleged  that  when  the  plaintiff  delivered  the  bonds  to 
the  defendant  to  be  sold,  the  defendant  represented  that  sixty 
per  cent  was  the  highest  price  he  could  obtain  for  them,  and 
that  the  plaintiff  relying  upon  that  representation,  authorized 
a  sale  at  that  price ;  that  this  representation  was  false  and 
fraudulent,  and  that  at  the  time  it  was  made  the  defendant 
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had  received  and  accepted  a  bid  for  them  at  seventy-five  per 
cent,  on  which  he  subsequently  deh'vered  them,  and  received 
the  purchase-money;  bnt  which  tact  he  fraudulently  con- 
<;ealed  from  the  plaintiff. 

The  complaint  is  based  upon  the  theory  that  the  relation 
of  principal  and  agent  existed  between  the  parties  to  the 
transaction,  -  and  not  that  of  vendor  and  purchaser.  The 
referee  found  that  the  defendant  was  not  the  agent  of  the 
plaintiff  to  sell  the  bonds,  but  that  the  plaintiff  by  his  agents 
agreed  to  sell  them  to  the  defendant  at  sixty  cents  on  the 
dollar,  and  that  they  were  sold  to  him  at  that  price ;  and  that 
the  subsequent  sale  to  Drew^  was  made  by  the  defendant  as 
owner,  and  not  as  the  broker  or  agent  of  the  plaintiff.  The 
finding  of  the  referee  is  conclusive  against  the  plaintiff  upon 
the  cause  of  action  set  out  in  the  complaint.  The  evidence 
was  conflicting  in  respect  to  the  question  wliether  the  defend- 
ant was  the  buyer  of  the  bonds  from  the  plaintiff  or  merely 
his  agent  to  sell  them,  and  this  court  cannot  review  the  find- 
ing of  the  referee  upon  that  question. 

The  plaintiff  seeks  to  maintain  the  judgment  of  the  Gen- 
eral Term,  which  reversed  the  judgment  entered  upon  the 
report  of  the  referee,  on  the  ground  that,  conceding  that  the 
defendant  was  the  purchaser  of  the  bonds,  he  was,  upon  the 
&cts  found  in  the  report,  guilty  of  deceit  in  the  purchase, 
occasioning  damage  to  the  plaintiff,  for  which  judgment 
should  have  been  given  him.  This  ground  of  action  is 
entirely  distinct  from  the  one  on  which  the  plaintiff  relied 
when  he  commenced  his  action ;  but  assuming  that  if  main- 
tained by  proof,  the  referee  should  have  rendered  judgment 
upon  it,  we  are  to  consider  whether  the  facts  found  by  him 
establish  a  cause  of  action,  for  deceit  against  the  defendant. 
In  determining  this  question  we  can  look  only  to  the  facts 
contained  in  the  report.  We  can  look  into  the  case  to  see 
whether  there  is  any  evidence  to  sustain  the  findings,  but  not 
to  ascertain  whether  any  additional  fact  was  proved,  which  if 
found,  would  in  connection  with  the  fact  contained  in  the 
report  have  made  out  a  cause  of  action  and  required  a  dif- 
SicKBLs— Vou  Xin.       34 


266  Tatlob  v.  Guest.  [Sept, 

Opinion  of  the  Ck>urt,  per  Andrbws,  J. 


1 


ferent  judgment.  {J^abbri  v.  Kalhfliesckj  52  N.  Y.,  28,  and 
cases  cited.)  The  case  is  not  brougiit  within  the  exceptions 
which  exist  when  the  appeal  is  from  an  order  granting  a  new 
trial  on  the  facts,  or  when  there  was  a  request  to  make  addi- 
tional findings,  which  was  denied. 

The  referee,  in  respect  to  the  fraud  alleged,  found  that  the 
agent  of  the  defendant,  who  was  concerned  in  the  negotia- 
tion on  his  behalf  for  the  purchase  of  the  bonds,  knowing 
that  one  Drew,  had  offered  the  defendant  seventy -five  per 
cent  for  them,  to  induce  the  plaintiff  to  sell  them  to  the 
defendant  for  sixty  per  cent,  told  the  plaintiff's  agent  who 
made  the  sale,  and  during  the  negotiation,  that  the  latter  sum 
was  the  highest  price  at  which  the  bonds  could  be  sold.  This 
ialse  representation,  made  fraudulently  and  with  an  intent  to 
deceive,  made  the  defendant  liable  in  an  action  for  deceit  if, 
believing  it  to  be  "true  and  relying  upon  it,  the  plaintiff 
parted  with  the  bonds  for  the  price  agreed  upon,  and  when, 
except  for  the  false  representation  he  would  not  have  sold 
them,  and  might  have  realized  a  larger  price.  Fraud  with- 
out damage  or  damage  without  fraud  will  not  sustain  the 
action  for  deceit  (3  Bulstr.,  95);  and  a  false  and  fraudu- 
lent representation  made  by  one  party  to  induce  a  contract 
entered  into  by  the  other,  is  not  actionable  unless  the  party 
to  whom  it  was  made  believed  the  representation  to  be  true 
and  acted  upon  the  faith  of  it  to  his  damage.  {Scott  v.  Lara^ 
Peake's  Cases,  226;  AUeii  v.  Addington^  7  Wend.,  11;  11 
id.,  375;  Meyer  v.  Amidon^  45  N.  Y.,  169;  Oberlander  v. 
Spies8,  id.,  175 ;  Lejler  v.  Fields  52  id.,  621.)  In  a  legal 
sense  a  person  is  not  damaged  by  a  false  representation  by 
which  he  is  not  influenced.  It  is  incumbent  upon  tlie  party 
claiming  to  recover  in  an  action  for  deceit,  founded  upon 
false  representations,  to  show  that  he  was  influenced  by 
them.  It  does  not  require  very  strong  proof  to  establish  it. 
In  most  cases  it  may  be  inferred  from  the  circumstances 
attending  the  transaction.  But  in  all  cases  it  is  a  fact  which 
should  be  averred  in  the  complaint,  and  must  be  maintained 
by  evidence.     There  is  an  absence  in  the  report  in  this  case. 


1874.]  Wheelkb  v.  Culbk.  267 


Statement  of  case. 


of  any  Unding,  that  the  plaintiff  relied  upon  the  false  repre- 
sentation of  the  defendant's  agent,  in  making  the  sale,  or  that 
it  was  one  of  the  moving  considerations  thereto ;  nor  is  it  a 
legal  inference  from  the  facts  found. 

The  order  of  the  General  Term  should  be  reversed,  and 
the  judgment  on  the  report  of  the  referee  affirmed. 

All  concur  except  Bapallo,  J.,  dissenting,  and  Johnson^ 
J.,  who  took  no  part. 

Order  reversed,  and  judgment  accordingly. 


Andrew    S.   Wheeler,   Appellant,    v.    John    Clark^ 

Kespondent. 

A  right  of  way  by  prescription  over  lands  formerly  part  of  a  public  high- 
way which  has  been  discontinued,  cannot  be  based  upon  their  user  prior 
to  the  discontinuance,  as  in  order  to  give  such  right  the  user  must  be 
while  all  persons  concerned  in  the  estate  are  free  from  disability  to 
resist  it. 

One  8.,  owning  certain  lands  bounded  by  the  center  of  a  public  highway^ 
divided  the  same  into  lots,  and  filed  a  map  thereof  showing  said  high- 
way and  vaxiouB  other  streets;  four  of  said  lots  he  conveyed  by  numbers,, 
and  by  metes  and  bounds;  the  deed  also  contained  a  clause  in  substance, 
conveying  also  all  the  lands  forming  the  streets  in  front  of  said  lots  to 
the  center  thereof,  "  subject  to  the  use  of  said  land  by  all  the  owners  of 
lots  laid  down  on  said  map,  and  by  the  public  generally  as  public  streets,'' 
said  streets  to  be  opened  and  remain  open  accordingly.  Three  of  said  lots 
now  owned  by  defendant  were  conveyed  by  deed  containing  the  same 
clause.  Hddy  that  the  clause  could  not  be  construed  as  intending  to 
reserve  a  private  right  of  way  over  the  land  occupied  by  said  highway, 
or  any  right  additional  to  that  of  the  public,  the  same  simply  being  sub- 
ject to  public  necessity  and  authority;  and  that  therefore,  upon  the  dis- 
continuance of  said  highway,  defendant  was  entitled  to  occupy  the  land 
to  the  center  thereof,  and  plaintiff,  the  owner  of  the  other  lot,  was  not 
entitled  to  a  right  of  way  over  the  same. 

(Argued  June  11, 1874;  decided  September  22,  1874.) 

Appeal  from   judgment   of   the   General    Term   of   the 
Supreme  Court,  in  the  second  judicial  department,  affirming 
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a  judgment  of  the  City  Court  of  Brooklyn  in  favor  of  defend- 
ant, entered  npon  the  decision  of  the  judge  at  Special  Term. 

This  action  was  brought  to  restrain  defendant  from  erect- 
ing buildings  upon  a  portion  of  his  premises  over  which 
plaintiff  claimed  a  right  of  way. 

Plaintiff  was  the  owner  of  one,  and  defendant  of  three  lots, 
in  the  city  of  Brooklyn ;  their  titles  were  derived  from  a 
common  source.  Prior  to  1836,  one  Edward  Sandford  owned 
a  piece  of  land  including  the  lots  in  question,  which  was 
bounded  upon  an  ancient  highway,  known  as  the  Cripple- 
bush  road.  He  caused  the  same  to  be  laid  out  into  lots,  and 
filed  a  map  thereof,  known  as  ^*the  Garrett  Nostrand  farm 
map,"  showing  said  highway  and  various  streets  and  avennes. 
In  1836,  he  conveyed  the  four  lots  in  question,  all  fronting 
on  said  highway,  by  the  lot  numbers  as  shown  on  said  map, 
and  by  metes  and  bounds,  to  one  John  B.  Crook ;  the  deed 
also  contained  this  clause :  ^'  And  also  the  land  forming  the 
streets,  avenues  and  roads  adjoining  and  in  front  of  the  said 
lots  to  the  middle  of  such  streets,  avenues  and  roads  and 
subject  to  the  use  of  said  land  by  all  the  owners  of  lots 
laid  down  on  said  map  and  by  the  public  generally  as 
public  streets,  avenues  and  roads,  and  the  said  streets,  ave- 
nues and  roads  to  be  opened  and  remain  open  accordingly." 
These  lots  were  conveyed  to  different  parties,  but  in  1839 
the  titles  thereto  became  vested  in  one  Thomas  B.  Hand.  In 
1845,  Hand  conveyed  the  lots  now  owned  by  defendant,  the 
deed  containing  the  same  clause  above  quoted.  The  deed  to 
defendant,  given  in  1866,  did  not  contain  said  clause. 

By  an  act  of  the  legislature,  passed  April  23,  1835  (chap. 
132,  Laws  of  1835),  commissioners  were  appointed  to  lay 
out  streets,  avenues  and  squares,  in  the  city  of  Brooklyn, 
and  were  authorized,  among  other  things,  to  close  or  direct 
to  be  closed  any  street,  highway,  etc.,  within  a  specified 
territory,  theretofore  laid  out  and  which  had  not  been 
approved  by  the  mayor  and  common  council  of  the  city. 
The  said  Cripplebush  road  was  never  approved  by  the 
mayor  and  common  council  of  the  city  of  Brooklyn.     The 
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1 ;       I  • 

commissioners  made  a  report  by  which  it  was  declared  that 

the  Cripplebush  road  should  be  closed  as  a  public  highway 
whenever  Nostrand  avenue,  as  laid  down  on  the  city  map,  was 
open  and  fit  for  travel  from  De  Kalb  avenue  to  Flushing 
avenue  in  said  city.  Subsequently,  by  an  act  of  the  legisla- 
ture passed  February  28th,  1839  (chap.  41,  Laws  of  1839),  it 
was  enacted  that  the  proceedings  of  the  said  commissioners 
and  the  several  maps  made  by  the  said  commissioners  should 
be  confirmed  and  were  declared  valid  and  effectual  to  all 
intents  and  purposes  whatsoever,  and  that  the  same  and  all 
and  everv  of  them  should  be  so  held,  taken  and  considered 
in  all  courts  of  law  and  equity  of  this  State. 

Nostrand  avenue  had  been  opened,  graded  and  paved  and 
fit  for  travel  from  De  Kalb  avenue  to  Flushing  avenue,  before 
the  commencement  of  this  action.  Defendant  closed  so  much 
of  the  old  Cripplebush  road  as  lies  in  front  of  the  lots  owned 
by  him,  and  commenced  the  construction  of  buildings  thereon, 
covering  the  whole  road  bed. 

A.  H.  Osborn  for  the  appellant.  Plaintiff's  possession  and 
acts  of  ownership  for  more  than  forty  yeara,  would  conclude 
the  State,  even  if  the  road  had  been  laid  out  and  opened 
under  the  Dutch  government.  {Kent  v.  Waite^  10  Pick.,  138.) 
The  fiiilnre  of  th^  mayor  and  common  council  to  approve  of 
the  road  could  not  divest  the  owners  of  any  right  of  way  they 
might  have  therein.  (Wash,  on  Ease.,  170.)  The  use  of  the 
road  was  given  to  the  public,  subject  to  an  easement.  {Child 
V.  Chappd^  9  N.  Y.,  257,  258.)  If  the  reservation  in  the 
deed  amounts  to  nothing,  his  right  by  prescription  still 
remains.  {Smylea  v.  Hastings^  22  N.  Y.,  224 ;  3  Kent's  Com. 
[10th  ed.],  551 ;  2  Wash,  on  R.  P.,  25,  28,  33 ;  Kent  v.  Watte, 
10  Pick.,  138;  Melvin  v.  Whitney,  13  id.,  184;  Atkins  v. 
Boardmanj  20  id.,  291 ;  Hazard  v.  Rdbinsmi,  3  Mason,  272 ; 
EiQs  V.  Miller,  3  Paige,  254 ;  Miller  v.  Garlock,  8  Barb., 
153 ;  Jewett  v.  Jewett,  16  id.,  150 ;  Child  v.  Chappel,  9  N.  Y., 
255.) 
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Jesse  Johnson  for  the  respondent.  Plaintiff  can  recover 
only  on  the  strength  of  his  own  title ;  the  burden  of  proof  is 
with  him.  {Dunham  v.  WUliatris,  37  N.  Y.,  261.)  Plaintiff 
has  not  a  way  of  necessity  over  defendant's  land.  (2  Wash, 
on  R.  P.,  31  [m.  p.] ;  Wash,  on  Ease.,  162.)  Plaintiff  cannot 
claim  this  right  of  way  by  prescription.  (2  Black.  Com.,  chap. 
17,  264 ;  2  Wash,  on  E.  P.,  42-45.)  The  Cripplebush  road 
was  effectually  closed  by  legislative  act.  (Laws  of  1836, 136 ; 
Laws  of  1839,  36.)  The  constitutional  right  of  the  legisla- 
ture to  close  a  highway  cannot  be  doubted.  {GarrUsan  v. 
Clarh^  H.  &  D.  Supp.,  162 ;  Carris  v.  Oomrs,  of  Waterloo^  2 
Hill,  443 ;  In  re  John  and  Cherry  Streets^  19  Wend.,  659 ; 
Coram,  v.  Tucker^  2  Pick.,  44 ;  Smith  v.  City  of  Boston^  7 
Cush.,  254;  Perry  v.  Inhahs.  of  Sherhom^  11  id.,  388.) 

• 

Church,  Ch.  J.  It  cannot  be  and  is  not  seriously  claimed, 
but  that  the  Cripplebush  road  was  legally  discontinued  as  a 
public  highway,  under  and  by  virtue  of  the  legislative  acts 
of  1835  and  1839.  The  findings  of  the  referee,  which  are 
abundantly  supported  by  the  evidence,  are  conclusive  upon 
this  point.  The  plaintiff  claims,  however,  that  he  is  entitled 
to  a  private  right  of  way  over  that  portion  of  the  old  road 
in  front  of  the  defendant's  premises,  and  extending  to  the 
center ;  and  he  predicates  this  right  upon  two  grounds,  viz., 
by  prescription  and  by  grant,  or  a  reservation  in  the  nature 
of  a  grant.  The  answer  to  a  claim  by  prescription  is,  that 
there  could  not  be  the  requisite  user  under  an  adverse  claim 
of  right  against  the  owner.  The  rule  is,  that  in  order  to 
give  a  user  this  effect,  it  must  be  "  while  all  persons  con- 
cerned in  the  estate,  in  or  out  of  which  it  is  derived,  are  free 
from  disability  to  resist  it,  and  are  seized  of  the  same  in  fee, 
and  in  possession  during  the  requisite  period."  (2  Wash.  Real 
Property,  42.)  Tliat  the  defendant  was  powerless  to  resist 
the  use  of  the  road  by  the  plaintiff  while  it  was  a  public 
highway  is  obvious ;  and  it  continued  such  highway  down  to 
a  short  period  prior  to  the  commencement  of  this  action. 

The  material  facts  as  to  other  ground  are :  That  in  1835, 
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one  Sandford  owned  the  four  lots  now  owned  by  the  plaintiff 
and  defendant,  and  conveyed  the  same  by  numbers,  and  also 
by  metes  and  bounds,  by  a  deed  containing  this  clause :  "And 
also  the  land  forming  the  streets,  avenues  and  roads  adjoining 
and  in  front  of  the  said  lots,  to  the  middle  of  such  streets, 
avenues  and  roads,  and  subject  to  the  use  of  said  land,  by  all 
the  owners  of  lots  laid  down  on  said  map,  and  by  the  public 
generally,  as  public  streets,  avenues  and  roads,  and  the  said 
streets,  avenues  and  roads  to  be  opened  and  remain  open 
accordingly."  Subsequently,  one  Hand  became  vested  with 
the  title  to  all  the  lots,  but  from  different  sources,  and  in 
1845  conveyed  the  three  lots  owned  by  the  defendant,  by 
deed  containing  the  same  clause  above  specified ;  and  the 
defendant,  through  several  intermediate  conveyances,  in  1865 
received  a  deed  of  these  lots,  describing  them  by  metes  and 
bounds,  and  extending  to  the  center  of  the  "  old  Cripplebush 
road."  In  1864,  Hand  conveyed  one  lot  to  the  plaintiff  by 
metes  and  bounds.  Neither  the  deed  to  the  plaintiff  nor 
defendant  contained  any  limitation  to  the  use  of  the  premises, 
or  any  reference  to  the  clause  above  quoted. 

Without  discussing  the  legal  effect  which  the  clause  above 
quoted  might  have  upon  the  claim,  of  the  plaintiff  to  a  pri- 
vate right  of  way  over  the  defendant's  land,  if  such  right  was 
clearly  embraced  in  it,  we  think  it  cannot  properly  be  con- 
strued as  intending  to  reserve  any  such  right.  The  language 
upon  which  the  claim  is  based  follows  the  transfer  of  the  fee 
in  the  streets  to  the  grantee,  and  was,  doubtless,  intended  to 
guard  against  any  liability  in  consequence  of  such  use  of  the 
streets  by  the  public,  and  such  is  its  fair  import.  The  owners 
of  the  lots  and  the  public  were  to  have  the  same  rights, 
which  were  to  use  them  as  public  streets^  avenices  and  roads, 
and  they  were  to  be  kept  open  accordingly,  that  is  as  public 
streets.  There  is  no  intimation  in  the  language  of  any  right 
additional  to  that  of  the  public,  or  that  any  of  the  parties 
would  possess  any  after  the  streets  ceased  to  be  used  by  the 
public.  We  must  presume  that  those  interested  understood 
that  they  held  subject  to  public  necessity  and  authority.     If 
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not,  it  is  remarkable  that  a  different  purpose  was  not  in  some 
form  expressed ;  and  it  is  significant,  that  both  these  parties 
received  conveyances  which  did  not  contain  a  word  upon  this 
subject.  At  that  time,  this  old  road  was  virtually  closed  as 
a  public  highway,  by  authority  of  law,  the  actual  closing  only 
being  delayed  until  Nostrand  avenue  should  be  open  and  fit 
for  tmvel.  The  parties  are  presumed  to  have  received  their 
deeds  with  this  knowledge,  and  if  the  plaintiff  supposed  that 
he  was  entitled  to  an  easement,  which  his  grantor  could  con- 
vey, it  would  have  been  natural  that  he  should  have  required 
some  mention  of  it,  instead  of  relying  upon  a  conveyance 
with  a  general  description. 

However  this  may  be,  we  concur  with  the  General  and 
Special  Terms,  that  a  proper  construction  of  the  clause  in 
question  confers  no  such  right  as  the  plaintiff  claims. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Abraham  W.  Lbqgbtt  et  ai.,  Bespondents,  v.  Obobob  H. 

Hyde,  impleaded,  etc..  Appellant. 

One  who  is  interested  in  the  profits  of  a  business  as  profits,  and  not  as  a 
means  of  compensation  for  services,  is  a  partner  as  to  third  persons,  and  is 
liable  as  such  for  the  debts. 

Defendant  H.  loaned  to  the  firm  of  A.  D.  P.  &  Co.,  $2,000,  to  be  used  in 
the  business  for  one  year,  under  an  agreement  that  he  was  to  receive 
one-third  of  the  profits,  which  were  to  be  settled  half-yearly,  and  at  the 
end  of  the  year  if  he  did  not  conclude  to  become  a  partner,  he  was  to 
be  repaid  his  $2,000  out  of  the  concern.  Held  (Church,  Ch.  J.,  dis- 
senting), that  the  money  so  invested  was  used  by  the  firm  for  the  benefit 
of  H. ;  that  he  had  an  interest  in  the  profits  as  such,  not  as  a  measure 
of  compensation,  but  as  a  result  of  the  capital  and  industiy;  and  that 
as  to  the  creditors  of  the  firm  he  was  a  partner,  and  jointly  liable  with 
tlie  others  for  the  partnership  debts. 

The  authorities  upon  partnership  liabilities  collated.  * 


(Argued  June  12,  1874;  decided  September  22, 1874.) 
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Appeal  by  defendant  George  M.  Hyde  from  judgment 
of  the  General  Term  of  the  Supreme  Court,  in  the  second 
judicial  department,  affirming  a  judgment  in  favor  of  plain- 
tiflfs  entered  upon  a  verdict,  and  affirming  order  denying 
motion  for  a  new  trial. 

This  action  was  brought  against  defendants,  who  were 
alleged  to  be  members  of  the  firm  of  A.  D.  Putnam  &  Co., 
to  recover  for  goods  sold  and  delivered  to  that  firm.  Defend- 
ant Hyde  denied  that  he  was  a  partner.  (Reported  below,  X 
N.  Y.  S.  0.  R.  [T.  &  C],  418.) 

Prior  to  1869,  the  firm  of  A.  D.  Putnam  &  Co.  was  com- 
posed of  Avery  D,  Putnam  and  Herman  Henneberger ;  in  tliat 
year  they  entered  into  an  agreement  with  defendant  Hyde, 
by  and  under  which  the  latter  invested  or  deposited  with  the 
firai  $1,500,  which  was  placed  to  the  credit  of  Frederick 
Hyde,  defendant's  son ;  defendant  Hyde  was  to  share  one- 
third  of  the  profits  at  the  end  of  the  year.  At  the  end  of 
tlie  year  his  share  of  the  profits  was  settled  at  $500,  which 
Sam  was  placed  to  the  credit  of  Frederick.  A  new  agree- 
ment was  then  made  in  writing  as  follows : 

"  Agreement  made  the  second  day  of  May,  1870,  between 
(Avery  D.  Putnam,  H.  Henneberger)  A.  D.  Putnam  &.Co. 
and  George  M.  Hyde,  the  latter  to  invest  $2,000  in  the  pro- 
duce commission  business,  established  at  68  Pearl  street, 
New  York,  on  trial  for  one  year,  his  son,  Frederick  Hyde, 
to  be  employed  and  draw  a  salary  of  $520  per  annum,  in 
weekly  payments  of  ten  dollars  each,  and  G.  M.  Hyde  to 
share  one-third  the  profits  during  said  time  —  to  be  settled 
lialf-yearly  —  then,  if  agreeable  to  both  parties,  shall  be 
admitted  as  a  partner  in  the  business  by  making  a  further 
investment,  if  necessary." 

There  was  no  profits  at  the  end  of  six  months,  and  Hyde 
never  received  anything  by  way  of  interest  money  for  this 
investment.  He  never  interfered  in  the  affairs  of  the  firm  or 
exercised  any  control. 

At  the  close  of  the  evidence,  the  counsel  for  defendant 
Hyde  asked  the  court  to  direct  a  verdict  in  his  favor,  which 
SicKELS— Vol.  XIII.        35 
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was  denied.  The  court,  upon  request  of  plaintiffs'  counsel^ 
directed  a  verdict  in  favor  of  plaintiflfe,  to  which  defendant's 
counsel  excepted.     A  verdict  was  rendered  accordingly. 

Roger  A.  Pryor  for  the  appellant.  A  loan  of  money  to  a 
firm,  with  an  agreement  for  compensation  from  the  profits  of 
the  business,  does  not  per  ae  constitute  the  lender  a  partner  as 
to  the  creditors  of  the  firm.  {Cox  v.  Hickman^  8  H.  L.  C, 
268 ;  Holme  v.  Hammond^  2  Eng.  R.,  125 ;  Shaw  v.  OaU^  16 
Irish  C.  L.,  357 ;  Berthold  v.  Goldsmith,  24  How.  [U.  S.], 
536 ;  Fitch  v.  IlaU,  26  Barb.,  13 ;  Smith  v.  Wright,  5  Sandf., 
113 ;  Merrick  v.  Gordon,  20  N.  Y.,  93 ;  Heimsireet  v.  How- 
land^  6  Denio,  68 ;  Clark  v.  GilbeH,  32  Barb.,  681 ;  Hunt, 
J.,  in  Leonard  v.  Telegraph,  41  N.  Y.,  568 ;  2  Kent's  Com., 
25,  note  h  ;  Pars,  on  Part.,  chap.  6,  §§  2,  6,  and  notes  [2d  ed.]  ; 
Vanderburgh  v.  HvU,  20  Wend.,  71 ;  Gibson  v.  Stone,  43 
Barb.,  285 ;  Lewis  v.  Greider,  49  id.,  606;  S.  C.  on  appeal, 
51  N.  Y.,  231,  236;  Muzzy  v.  Whitney,  10  Johns.,  226; 
Ogden  v.  Astor,  4  Sandf.,  311 ;  ConJdin  v.  Ba/rton,  43  Barb., 
435 ;  BurcUe  v  Eckhart,  3  N.  Y.,  132 ;  Ross  v.  Drinker,  2 
Hall,  447 ;  Story  on  Part.  [Grey  ed.],  §  49  and  note  2,  p.  83 ; 
Williams  v.  Souter,  7  Clarke  [Iowa],  435 ;  Bis.  on  Part.,  12- 
15  ;  Coll.  on  Part.,  §§  25,  28,  31,  33,  34 ;  Dry  v.  BosweUy  1 
Camp.,  330 ;  Loomis  v.  MarshaU,  12  Conn.,  77,  78 ;  Buck- 
nam  v.  Burnam,  15  id.,  73 ;  Burckle  v.  Eckart,  1  Denio,  337 ; 
Perrine  v.  Hankinson,  6  Halst.,  181 ;  Mair  v.  Glefinie^  4 
M.  &  S.,  240 ;  Wish  v.  SmaU,  1  Camp.,  331 ;  LHxon  v. 
Cooper,  3  Wils.,  40 ;  Benjamin  v.  Porteus,  2  H.  BL,  590 ; 
Withington  v.  Herrick,  3  M.  &  P.,  30;  Rice  v.  Austin,  17 
Mass.,  197,  206;  Turner  v.  Bisseil,  14  Pick.,  192,  196;  Wil- 
son v.  Whitehead,  10  M.  &  W.,  503;  Gabrid  v.  EvUl,  9 
id.,  297 ;  Ex  parte  Turguand,  2  M.  &  D.,  340 ;  BuUen  v. 
Sharp,  L.  R  [1  C.  P.],  86  ;  Parker  v.  Fergus,  43  HI.,  438 ; 
Denny  v.  CcXbot,  6  Mete,  82 ;  Reynolds  v.  Toppen,  16  Mass., 
370 ;  French  v.  Price,  24  Pick.,  13 ;  Gibbons  v.  Wilcox,  2 
Stark.,  43 ;  Holmes  v.  (?.  (7.  ^.  Co,,  5  Gray,  58.)  One  who 
has  a  share  in  the  profits  of  a  firm,  as  compensation  for  wages, 
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is  not  a  partner.     (Cattskill  BJe.  v.   6ray^  14  Barb.,  471 ; 
Hodgman  v.  Smithy  13  id.,  302;  Bigdow  v.  Elliott^  1  Clif., 

28.) 

(7.  Van  Santvoord  for  the  respondents.  Defendant  Hyde 
was  responsible  as  a  general  partner,  as  to  third  persons, 
although  it  had  been  expressly  agreed  with  the  members  of 
the  firm  that  he  should  not  be  so  as  between  themselves. 
{Monk.  Brass  and  M,  Go.  v.  Sears,  45  N.  Y.,  797,  799,  801 ; 
Parker  v.  Canfidd,  37  Conn.,  250,  269,  270;  Berthold  v. 
Goldsmithy  24  How.  [tJ.  S.],  536,  542,  543;  Cushman  v. 
Bailey,  1  Hill,  526 ;  CattskUl  Bk.  v.  Gray,  14  Barb.,  477 ; 
Biglow  V.  EUioU,  1  Clif.,  28 ;  Add.  on  Con.,  747,  and  cases 
cited.) 

FoLGBB,  J.  At  the  trial,  each  party  asked  the  court  to 
direct  a  verdiot  in  his  favor.  Each  thereby  conceded,  that 
there  could  be  no  dispute  upon  any  question  of  fact.  Each 
thereby  conceded,  that  there  was  left  for  decision  only  a  ques- 
tion of  law,  and  that  it  arose  upon  a  settled  and  uncontra- 
dicted state  of  facts. 

Taking  the  view  of  the  testimony  the  most  favorable  for 
the  appellant,  the  facts  are  these  :  In  1869,  one  Putnam  and 
one  Henneberger  were  partners  in  business,  under  the  firm 
name  of  A.  D.  Putnam  &  Co.  In  that  year,  the  appellant 
invested  or  deposited  with  that  firm  $1,500.  This  sum  was 
credited  on  its  books  to  Fredk.  Hyde,  the  son  of  the  appel- 
lant. For  this  sum  the  appellant  was  to  share  in  the  profits 
of  the  business  of  the  firm.  His  share  was  to  be  one-third, 
and  demandable  by  him  at  the  end  of  the  year.  At  the  end 
of  the  year,  his  share  of  the  profits  was  $500.  This  sum  was 
also  placed  to  the  credit  of  Fredk.  Hyde.  Then,  in  1870, 
the  appellant  loaned  to  the  firm  for  one  year  the  original  sum 
of  $1,500  and  the  $500  of  profits,  thus  making  $2,000.  In 
consideration  of  this  loan,  the  firm  agreed  to  hire  Fredk. 
Hyde  as  clerk,  at  ten  dollars  per  week,  for  the  year  ;  to  pay 
the  appellant  one-third  of  the  profits,  which  were  to  be  settled 
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half-yearly  ;  and,  at  the  end  of  the  year,  to  take  him  in  as  a 
partner,  if  the  firm  and  he  should  feel  satisfied,  on  his  making 
further  investments  and  putting  in  more  capital.  Though  it 
is  nowhere  in  the  testimony  so  stated  in  terms,  yet  it  is  fairly 
to  be  inferred  that  the  $2,000  was  loaned  to  -be  used  in  the 
business,  and  that  if  at  the  end  of  the  year  the  appellant  did 
not  become  an  ostensible  partner  he  was  to  be  repaid,  out  of 
tlie  concern,  the  $2,000 ;  but  witliout  interest,  strictly  as  such. 
The  appellant  never  interfered  in  the  aflFairs  of  the  concern, 
nor  exercised  any  control  in  the  business.  At  the  end  of  the 
first  six  months  there  were  no  profits  of  the  business.  The 
appellant  never  received  anything  for  his  $2,000 ;  nor  anything 
by  way  of  interest  money. 

The  prominent  and  important  facts  are,  that  he  loaned  the 
firm  a  sum  of  money  to  be  employed  as  capital  in  its  business, 
and  that,  therefor,  he  was  entitled  to  have  and  demand  from 
it  one-third  of  the  profits  of  its  business  everf  half-year.  In 
my  judgment,  there  results  from,  this,  that  Putnam  and  Hen- 
neberger.  making  use  of  that  money  as  capital  in  that  business, 
used  it  there,  for  the  benefit  of  the  appellant.  Because  any 
return  to  him,  for  the  loan  to  them,  must  come  from  the  use  of 
it.  If  not  used  so  that  profits  were  made,  he  got  no  return. 
Further:  that  he  had  an  interest  in  the  profits,  which,  while  they 
were  anticipatory,  was  indefinite  as  to  amount,  but  when  they 
were  realized,  was  measured  and  specific  as  to  share.  Further : 
that  his  interest  in  them  was  in  them  as  profits  :  that  is,  that 
he  had  a  right  on  the  lapse  of  every  six  months,  though 
having  no  property  in  the  whole  capital,  to  have  an  account 
taken  of  the  business,  and  a  division  made  of  the  profits  then 
appearing.  {jEx:  parte  Hamper^  17  Vesey,  403.)  (So  it  is 
said  in  Everett  v.  Goe^  5  Denio,  182 :  "  If  he  is  to  be  paid 
out  of  profits  made,  then  he  has  a  direct  interest  in  them. 
And  see  Ogden  v.  Astor,  4  Sandf ,  321,  322.)  That  he  had 
this  right  to  an  account  and  a  division  at  other  time  than  at 
the  end  of  each  six  months,  if  at  any  other  time  the  exigen- 
cies of  the  concern,  as  the  dissolution  of  the  firm  by  death  of 
one  partner,  or  other  reason,  required  an  account  to  be  taken. 
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He  had  that  interest  in  the  profits,  as  profits,  because  he  could 
claim  a  share  of  them  specifically,  as  they  should  appear  on 
each  six  months,  or  other  accounting  of  the  business  of  the 
term  then  ended,  and  could  then  have  and  demand  payment  of 
his  share.  By  the  terms  of  his  contract  with  the  firm,  if  it 
be  upheld  as  made,  he  was  interested  in  and  affected  by  the 
results  only  of  the  year,  as  ascertained  at  the  end  of  each  six 
months.  It  would  not  affect  him  in  the  right  to  account, 
though  the  business  of  a  previous  year  had  been  disastrous.  If 
either  six  months'  business  should  yield  a  profit  he  could  insist 
on  payment  to  him  of  one-third  thereof;  and  could  demand 
that  an  account  be  had  of  the  business  of  any  six  months  to 
ascertain  if  there  had  been  profit  It  was  one-third  of  the 
profits  that  he  was  to  have,  and  not  a  sum  in  general,  equal 
to  that  one-third.  So  that  he  was  to  take  it  as  profits,  and 
not  as  an  amount  due ;  not  as  a  measure  of  compensation, 
but  as  a  result  of  the  capital  and  industry. 

The  learned  counsel  for  the  appellant  states  the  question  of 
law  to  be  this:  Does  a  loan  of  money,  with  an  agreement  for 
compensation  from  the  profits  of  the  business,  jper  se  constitute 
the  lender  a  partner  quoad  the  creditors  of  the  firm?  Is  this 
statement  of  it  correct  ?  Does  the  phrase  "  compensation  from 
the  profits  "  fully  meet  the  case  ?  Does  it  fully  present  the  fact 
that  by  the  agreement  the  appellant  obtains  an  interest  in 
the  profits,  as  such,  and  a  right  to  insist  upon  an  accounting, 
and  a  division  thereof  half-yearly?  With  this  supplement, 
the  question  for  decision  is  as  stated  by  him.  I  am  not  to 
say  what  I  think  ought  to  be  the  answer  to  it,  was  this 
a  case  of  first  impression.  I  am  to  declare  what  I  ascer- 
tain to  be  the  answer  already  given  by  the  law  in  this 
State,  as  it  has  been  settled  and  declared  by  the  authorities. 
The  argument  of  the  learned  counsel  is  very  ingenious,  and 
very  forcible  when  considered  in  reference  to  what  should  be 
the  proper  rule,  and  what  the  true  reasons  upon  which  a  rule 
should  be  founded.  Yet,  if  it  is  found  that  by  a  long  course 
of  decisions,  or  by  long  acquiescence  in,  and  adherence  to,  a 
iTile  some  time  ago  Authoritatively  promulgated,  there  has 
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been  established  a' principle  of  commercial  law  npon  which 
the  community  has  acted,  it  is  the  duty  of  the  courts  to 
adhere  thereto,  leaving  it  to  the  law  making  power  to  find  a 
remedy,  if  remedy  be  needed,  in  a  positive  alterative  enact- 
ment. In  England  this  has  been  done,  and  by  an  act  of  Par- 
liament an  important  change  has  been  made.  (28,  29  Yic, 
chap.  86.) 

In  the  first  place,  it  matters  not  that  the  defendants  meant 
not  to  be  partners  at  all,  and  were  not  partners  inter  deae. 
They  may  be  partners  as  to  third  pi^rsons  notwithstanding. 
{Manhattan  Brass  Co.  v.  Sears^  45  N.  Y.,  797.)  And  this 
effect  may  result,  though  they  should  have  taken  pains  to 
stipulate  among  themselves  that  they  will  not,  in  any  event, 
hold  the  relation  of  partners.  Among  the  reasons  given  is 
this,  whether  it  be  strong  or  weak:  that  whatever  person 
shares  in  the  profits  of  any  concern,  shall  be  liable  to  credit- 
ors for  losses  also,  since  he  takes  a  part  of  the  fund,  which  in 
great  measure  is  the  creditor's  security  for  the  payment  of 
the  debts  to  them.  (  Wat^h  v.  Carver^  2  H.  Bl.,  235,  citing 
Grace  v.  Smith,  2  Black.,  998.)  The  doctrine  took  its  rise 
in  the  decisions  in  these  cases.  And  commenting  upon  them, 
the  text  writei*8,  who  have  presented  most  forcible  criticisms 
upon  it,  say :  "  The  principle  laid  down  by  Db  Gbay,  C  J., 
in  (xToce  v.  Smith  has  served  as  the  foundation  of  a  long 
line  of  decisions  which  cannot  now  be  overruled  bj'  any 
authority  short  of  that  of  the  legislature  ; "  '^  and  in  all  eases 
in  which  there  is  no  incorporation,  nor  limited  liability,  it 
must  still  be  regarded  as  binding  on  the  courts."  (Lindley  on 
Part.,  *36.)  "  The  doctrine  is  completely  established  npon  the 
very  ground  asserted  in  Orace  v.  SmithP  (Story  on  Part., 
§  36,  note  3.)  And  so  Mr.  Parsons,  in  his  book  on  Partner- 
ship, quoting  Lord  Eldon,  Ej^ parte  Hamper:  "But  if  he 
has  a  specific  interest  in  the  profits  themselves,  as  profits,  he 
is  a  partner,"  and  adds,  "  undoubtedly  he  is ;  ever}'  principle 
of  the  law  of  partnership  leads  to  this  conclusion."  He  con- 
tends, however,  that  the  specific  interest  in  profits  which  is 
to  make  a  person  a  partner,  must  be  a  proprietary  interest  in 
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tbem,  existing  before  the  di viBion  of  them  into  shares.   See  also 
3  Kent's  Commentaries  (*  25,  note  J),  where  it  is  said  :   "  The 
test  of  partnership  is  a  community  of  profit ;  a  specific  inter- 
est in  the  profits,  as  profits^  in  contradistinction  to  a  stipnla* 
ted  portion  of  the  profits  as  a  compensation  for  services." 
The  courts  of  this  State  have  always  adhered  to  this  doctrine 
and  applied  or  recognized  it  in  the  cases  coming  before  them. 
In  WaMen  v.  Sherburne  (15  J.  R.,  409,  in  1819)  Spenobb,  J., 
delivering  the  opinion  of  the  court,  says :  "  No  principle  is 
better  established  than  that  every  person  is  to  be  deemed  in 
partnership,  if  he  is  interested  in  the  profits  of  a  trade,  and 
if  the  advantages  which  he  derives  from  the  trade  are  casual 
and  indefinite,  depending  on  the  accidents  of  trade."     (See, 
also,  Dob  V.  Hahey^  16  J.  R.,  34,  in  the  same  year.)     The 
principle  is  recognized  in  Chase  v.  Barrett  (4  Paige,  148)  by 
Walwokth,   Ch.,   in  1833;    by    the  Court   of  Errors,  per 
Walwoicth,  Ch.,   in  1837,   in    Champion  v.  Bostwick  (18 
Wend.,  175) ;  by  the  Supreme  Court,  in  1841,  per  Cowen,  J., 
in  Cvshman  v.  Bailey  (1  Hill,  526);  and  again,  in  1848,  per 
BsASDSLEY,  Ch.  J.,  in  Everett  v.  Coe  (5  Denio,  180) ;  by  the 
Superior  Court  of  the  city  of  New  York,  per  Sandfobd,  J., 
in  Oakley  v.  AepinwaU  (2  Sandf.,  7-21);  by  the  present 
Supreme  Court  in  repeated  decisions,  of  which,  see  CatekiU 
Bank  v.  Orwy  (14  Barb.,  471) ;  Hodgman  v.  Smith  (13  id., 
302) ;  by  the  Court  of  Appeals,  per  Peckham,  J.,  in  Man- 
hattan  Braes  Co.  v.  Sears  (45  N.  Y.,  797) ;  per  Leonard,  C, 
in  Ontario  Bank  v.  Hennessey  (48  N.  Y.,  545,  552) ;   per 
Gardiner,  J.,  in  Burckle  v.  Eckhart  (3  N.  Y.,  132,  138).     . 
It  is  not  too  much  to  say,  that  the  limited  partnership  act 
(1  R.  S.,  764)  is  a  legislative  and  practical  recognition  of  this 
rule  of  commercial  law.     Indeed,  if  it  shall  be  held  that  such 
a  contract  as  that  of  the  appellant  does  not  make  him  a  part- 
ner as  to  third  persons,  there  is  little  or  no  need  of  that  act. 
The  situation  of  the  special  partner,  is  more  onerous  than  that 
of  the  appellant,  under  such  a  ruling.     The  first  may  lose  his 
capital  invested,  as  well  as  profits,  by  the  same  being  absorbed 
in  the  payment  to  creditors.     The  latter  may  lose  his  antici- 
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pated  compensation  for  his  money  loaned,  bat  his  position  is 
quite  as  favorable  to  him  as  that  occupied  by  creditors,  for  the 
recovery  of  his  money  advanced.  Neither  may  interfere,  to 
transact  business  or  to  sign  for  the  firm,  or  to  bind  the  same. 
Both  may  advise  as  to  the  management ;  both  may  examine 
into  the  state  and  progress  of  the  partnership  concerns  ;  the 
special  partner  from  time  to  time,  the  appellant  at  the  end 
of  every  six  months.  In  one  respect  the  special  partner  is 
better  placed ;  he  may  stipulate  for  legal  interest  on  his  capi- 
tal invested,  as  well  as  for  a  portion  of  the  profits.  The 
appellant,  if  he  bargained  for  profits  in  addition  to  interest, 
might  be  in  conflict  with  the  usury  act.  It  is  evident  that 
most  of  the  conveniences  and  advantages  of  the  limited  part- 
nership act,  and  some  which  it  does  not  give,  might  be 
obtained  by  a  loan  of  money,  with  a  stipulation  for  compen- 
sation for  its  use,  by  a  share  of  the  profits,  if  thereby  a  part- 
nership is  not  created  as  to  third  persons.  This  is  not  decis- 
ive as  to  what  the  law  is ;  but  it  is  strongly  indicative  of  the 
view  of  the  law  held  by  the  revisers  and  by  the  legislature. 

There  have  been  from  time  to  time  certain  exceptions 
established  to  this  rule  in  a  broad  statement  of  it ;  but  the 
decisions,  by  which  these  exceptions  have  been  set  up,  still 
recognize  the  rule  that,  where  one  is  interested  in  profits,  as 
such,  he  is  a  partner  as  to  third  persons.  The^e  exceptions 
deal  with  the  case  of  an  agent,  servant,  factor,  broker  or 
employe,  who,  with  no  interest  in  the  capital  or  business,  is 
to  be  remunerated  for  his  services,  by  a  compensation  from 
the  profits,  or  by  a  compensation  measured  by  the  profits; 
or  with  that  of  seamen,  on  whaling  or  other  like  voy- 
ages, whose  reimbursement  for  their  time  and  labor,  is  to 
finally  depend  upon  the  result  of  the  whole  voyage.  There 
are  other  exceptions,  like  tenants  of  land,  or  a  ferry,  or  an 
inn,  who  are  to  share  with  the  owners  in  results,  as  a  means 
of  compensation  for  their  labor  and  services.  The  decisions 
which  establish  these  exceptions  do  not  profess  to  abrogate 
the  rule  —  only  to  limit  it. 

It  is  claimed  by  the  learned  counsel  for  the  appellant,  that 
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the  rule  as  announced  in  Orace  v.  Smith  and  Waxigh  v.  Car- 
ver,  has  been  exploded,  and  another  rule  propounded  which 
shields  the  appellant.  He  is  correct  so  far  as  the  courts  in 
England  are  concerned.  Oox  v.  Hickman  (8  H.  of  L.  C, 
268,  and  9  G.  B.  [N.  S.],  [99  E.  C.  L.],  47),  and  BuUen  v. 
Sharp  (L.  R.  [1  Com.  PL],  86)  affirm,  that  while  a  parti- 
cipation in  the  profits  is  cogent  evidence,  that  the  trade  in 
which  the  profits  were  made,  was  carried  on  in  part  for  or  in 
behalf  of  the  person  claiming  the  right  to  participate,  yet, 
that  the  true  ground  of  liability  is,  that  it  has  been  carried 
on  by  persons  acting  in  his  behalf.  Those  cases  were  very 
peculiar  in  their  circumstances.  After  the  judgments  ren- 
dered in  them,  the  Parliament  deemed  it  needful  to  enact, 
that  the  advance  of  money  by  way  of  loan  to  a  person  in 
trade,  for  a  share  of  the  profits,  should  not,  of  itself  make 
the  lender  responsible  as  a  partner.  (28,  29  Vic,  chap.  86, 
as  cited  in  Parsons  on  Part.,  *  92,  note  t.)  If  the  decisions 
in  the  cases  cited  went  as  far  as  is  claimed,  it  would  seem 
that  the  act  was  supererogatory.  It  is  suggested,  however, 
by  Kelly,  C.  B.,  in  Holme  v.  HamTnond  (L.  R.  [7  Exch.], 
218),  that  the  efiect  of  the  statute  is,  that  the  sharing  in  the 
profits,  by  a  lender,  shall  be  no  evidence  at  all  of  a  partner- 
ship. At  all  events,  those  decisions  have  been  accepted,  in 
England,  as  settling  the  rule,  as  above  stated.  (See  case  last 
cited  and  cases  therein  referred  to.) 

Without  discussing  those  decisions  and  determining  just 
how  far  they  reach,  it  is  sufficient  to  say  that  they  are  not 
controlling  here;  that  the  rule  remains  in  this  State  as  it  has 
long  been,  and  that  we  should  be  governed  by  it  until  here, 
as  in  England,  the  legislature  shall  see  fit  to  abrogate  it. 

The  references  upon  the  appellant's  points  do  not  show 
that  the  courts  of  this  State  have  yet  exploded  the  rule  I 
have  stated.  I  have  consulted  all  the  authorities  cited,  (save 
a  few  of  which  I  had  not  the  books,  or  as  to  which  there  was 
a  miscitation),  and  I  do  not  find  that  the  rule  is  questioned, 
further  than  to  apply  to  the  facts  of  the  particular  case,  some 
SicKBLS— Vol.  XIIL       36 
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oDe  or  more  of  the  exceptions  to  the  rale  which  I  have  stated 
to  exist. 

I  am  of  the  opinion  that  the  jndgnient  appealed  from 
should  be  affirmed  with  costs. 

All  concur,  except  Ghuboh,  Oh.  J.,  tlissenting. 

Judgment  affirmed. 


68 

!1L-S§I       Mary  E.  Wads,  Appellant,  v,  Mabhk  Kalbvlbijisoh, 

Sespondent. 

An  action  for  a  breach  of  promise  of  marriage  is  not  an  action  upon  a 
contract,  within  the  meaning  of  the  provisions  of  the  Revised  Statutes 
(2  R.  S.,  118,  §§  2,  3),  authorizing  the  maintenance  of  actions  upon  con- 
tracts made  by  a  deceased  person  by  and  against  his  exeoutors  or  adminia- 
trators.  Nor  ft  such  an  action  within  the  provisions  (2  R.  8.,  447,  §§  1,2) 
authorizing  an  action  by  or  against  executors  or  administrators  for 
wrongs  done  to  property  rights  or  interests.  It  does  not  relate  to  prop- 
erty interests  but  to  personal  injuries. 

Such  a  cause  of  action,  therefore,  does  not  survive,  and  cannot  be  revived 
against  the  executors  or  administrators  of  the  promissor.  (Rafalijo, 
J.,  dissenting.) 

(Argued  June  16, 1874;  decided  September  22,  1874) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  affirming  an  order  of  Special  Term  denying  a 
motion  to  revive  the  action  against  the  executors  of  the  defend- 
ant, now  deceased. 

The  action  was  for  a  breach  of  promise  of  marriage. 

Nathaniel  C.  Moak  for  the  appellant.  The  cause  of  action 
survived  and  the  court  below  should  have  ordered  a  revivor 
of  the  action  against  the  defendants.  (McDoniald  v.  WaUhy 
5  Abb.  Pr.,  68 ;  McNiff  v.  Short,  14  How.,  463 ;  Cheever  v. 
Arnold,  15  N.  Y.,  345 ;  2  K.  S.,  138,  §  1 ;  2  Edms.  Stat., 
144 ;  Clayton  v.  WardeU,  4  N.  Y.,  230 ;  Mellen  v.  Baldwiuy 
4  Mass.,  481 ;  Greene  v.  Watkiris,  6  Wheat.,  260 ;  Macker^s 
Ileira  v,  Thomas,  7  id.,  530 ;  Hatch  v.  JEuatls,  1  Gal.,  162, 
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163 ;  Jacob's  L.  Die,  title  "  Scire  facias ;  "  Potter  v.  Van 
Vranken,  36  N.  Y.,  619;  Code,  §  121 ;  1  R.  L.  1813,  311, 
§  5 ;  2  R.  S.,  113,  §§  2,  3;  2  Edms.  Stat,  at  Large,  117 ;  5 
EdmB.  Stat.,  646.)  Plaintiff  became  vested  with  a  right  of 
.aesdaii  £or  a  iiveach  f»f  contract  ^hen  the  testator  refused  to 
marry  her.  (Frost  v.  Knight^  1  Eng.  R.,  218 ;  L.  R.  [7  Exch.], 
Ill ;  Burtis  v.  Thompson^  50  N.  Y.,  246 ;  Haines  v.  Tucker^ 
50  N.  H.,  307;  8o\Uhard  v.  Rexford,  6  Cow.,  254;  Smith's 
Manual  of  Cora.  Law,  397  [1st  Am.  ed.,  333] ;  2  Pars,  on 
Con.  [6th  ed.],  533 ;  Stubbs  v.  HoUyweU,  L.  R.  [2  Exch.], 
311  ;  McKnight  v.  Dunlop^  5  N.  Y.,  537;  Clarke  v.  Meigs^ 
10  Bosw.,  338 ;  Chrisidanson  v.  Sinftrrd,  19  Abb.  Pr.,  223  ; 
ChMer  v.  Smithy  43  Vt,  577.)  If  the  cause  of  action  were 
founded  upon  a  wrong  it  would  survive.  (2  R.  S.,  447  ;  2 
Edms.  Stat,  467;  Haight  vMIaigkt,  19  N.  Y.,  467,  468; 
Fried  v.  N.  Y.  C.  R.  R.  Go.,  25  How.  Pr.,  286^  287 ;  Barnes 
V.  Buck,  1  Lans.,  269 ;  Thorn  v.  Knapp,  42  N.  Y.,  477 ; 
Smith  V.  Shumam,,  4  Cush.,  408;  DiUenheck  v.  Waffle,  39 
Barb.,  133.) 

W.  A.  Bea^h  for  the  respondent.  The  right  of  action 
stated  in  the  complaint  is  for  a  personal  tort  and  did  not  sur- 
vive the  death  of  defendants'  testator.  {Zahriskie  v.  Smithy 
13  N.  Y.,  334 ;  Barnes  v.  Btu^k,  1  Lans.,  268 ;  Chamberlain 
V.  Williamson,  2  M.  &  S.,  408 ;  Stebbins  v.  Palmer,  1  Pick., 
71 ;  Smith  v.  Sh&rman,  4t  Cush.,  408 ;  Moore  v.  Jones,  23 
Vt.,  739,  744.)  The  statute  continuing  the  right  of  action 
for  certain  wrongs  does  not  embrace  one  arising  out  of  a 
marriage  promise.     (2  R.  S.,  447,  §§,  1,  2.) 

Church,  Ch.  J.  The  question  involved  in  the  order 
appealed  from  is,  whether  an  action  for  a  breach  of  promise 
of  marriage  can  be  revived  against  the  executors  or  admin- 
istrators of  the  promissor.  Originally,  at  common  law,  all 
actions  abated  by  the  death  of  a  sole  plaintiff  or  defendant, 
and  if  the  cause  of  action  survived,  a  new  writ  was  neces- 
sary.    This  rule  has  been  somewhat  modified  in  England  by 
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statute  and  judicial  decisions.  (13  N.  Y.,  333.)  In  this  State, 
it  is  regulated  by  statute.  The  Code  (sec.  121)  provides 
that  no  action  shall  abate  by  the  death,  marriage  or  other 
disability  of  a  party  *  *  *  if  the  cause  of  action  sur- 
vive or  continue.  Second  Revised  Statutes,  113,  provides, 
that  actions  of  account  and  "all  other  actions  upon  contract 
may  be  maintained  by  and  against  executoi's  in  all  cases  in 
which  the  same  might  have  been  maintained  by  or  against 
their  respective  testators."  Alike  provision  extends  to  admin- 
istrators. It  is  indispensable,  therefore,  to  determine  whether 
this  is  an  action  upon  contract,  within  the  meaning  of  this  stat- 
ute. The  general  statute,  "  that  marriage,  so  far  as  its  validity 
in  law  is  concerned,  shall  continue  in  this  State  a  civil  con- 
tract, to  which  the  consent  of  parties,  capable  in  law  of  con- 
tracting, shall  be  essential,"  is  not  decisive  of  the  question. 
(2  B.  S.,  138.)  This  statute  declares  it  a  civil  contract,  as 
distinguished  from  a  religious  sacrament,  and  makes  the 
element  of  consent  necessary  to  its  legal  validity,  but  its 
nature,  attributes  and  distinguishing  features  it  does  not 
interfere  with,  or  attempt  to  define.  It  is  declared  a  civil 
contract  for  certain  purposes,  but  it  is  not  thereby  made  syn- 
onymous with  the  word  contract  employed  in  the  common  law 
or  statutes.  In  this  State,  and  at  common  law,  it  may  be 
entered  into  by  persons  respectively  of  fourteen  and  twelve. 
It  cannot  be  dissolved  by  the  parties  when  consummated,  nor 
released  with  or  without  consideration.  The  relation  is 
always  regulated  by  government.  It  is  more  than  a  contract. 
It  requires  certain  acts  of  the  parties  to  constitute  marriage, 
independent  of  and  beyond  the  contract.  It  partakes  more 
of  the  character  of  an  institution  regulated  and  controlled  by 
public  authority,  upon  principles  of  public  policy,  for  the 
benefit  of  the  community.  Kent  says :  "  It  has  its  foundation 
in  nature,  and  is  the  only  lawful  relation  by  which  Providence 
has  permitted  the  continuance  of  the  race."  (2  Kent  Com., 
75.)  Judge  Story  says :  "  But  it  appears  to  me  to  be  some- 
thing more  than  a  mere  contract.  It  is  rather  to  be  deemed 
an  institution  of  society,  founded  upon  the  consent  and  con- 
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tract  of  the  parties."  (Story  on  Con.  of  Laws,  §  108,  note.) 
He  quotes,  approvingly,  a  distinguished  Scottish  judge: 
"  That  marriage  is  sui  geiieris  and  differing  in  some  respects 
from  all  other  contracts,  so  that  the  rules  of  law  which  are 
applicable  in  expounding  and  enforcing  other  contracts 
may  not  apply  to  this."  (Sec.  109.)  In  Ditson  v.  Ditson  (4 
R.  I., 87,  101),  the  court  say:  "In  strictness,  though  formed 
by  contract,  it  signifies  the  relation  of  husband  and  wife, 
deriving  both  its  rights  and  duties  from  a  source  higher  than 
any  contract  which  they  can  make."  It  has  been  held  not  to 
be  a  contract  within  the  provision  of  the  United  States  Con- 
stitution, prohibiting  States  from  passing  laws  impairing  the 
obligations  of  contracts.  (5  Barb.,  480;  6  Conn.,  540;  7 
Dana,  181 ;  4  R.  I.,  87.)  Mason,  J.,  in  5  Barbour,  480,  con- 
cludes his  opinion  by  saying,  that  "  the  marriage  relation  is 
not  created  by  what  we  understand  to  be  a  contract,  in  the 
strict  common-law  sense  of  that  term."  Lamont,  J.,  in  1 
Lansing,  268,  held,  that  it  is  not  a  contract  within  the  mean- 
ing of  the  attachment  laws.  The  marriage  relation  is  essen- 
tially personal.  Neither  the  rights,  duties  nor  obligations 
created  by  or  flowing  from  it  can  be  transferred,  and  the 
action  scarcely  resembles,  in  its  main  features,  an  action  upon 
contract.  In  actions  on  contract  the  damages  are  limited  by 
a  fixed  rule  to  the  pecuniary  loss  sustained,  while  in  this  the 
damages  are  in  the  discretion  of  the  jury,  to  the  same  extent 
as  in  strictly  personal  actions,  such  as  slander,  malicious  prose- 
cution, assault  and  battery  and  the  like ;  and  the  recovery 
may  be,  and  usually  is,  principally  for  injured  feelings,  anxiety 
of  mind,  wounded  pride  and  blighted  affections.  (L.  R.  [1 
C.  P.],  331 ;  87  E.  C.  L.,  659 ;  42  N.  Y.,  474 ;  46  Maine, 
348 ;  8  Barb.,  326 ;  15  N.  Y.,  353.) 

In  actions  on  contract  the  motives  for  violation  are  imma- 
terial. In  this  action,  the  motives  and  conduct  of  the  defend- 
ant and  other  extrinsic  circumstances  may  be  given  in 
evidence,  in  mitigation  or  aggravation,  and  punitive  damages 
may  be  recovered  (8  Barb.,  326),  while  in  actions  on  contract 
they  are  not  allowed.     (Sedg.  on  Dam.,  226.)     So  the  habits, 
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character  and  conduct  of  the  plaintiff  may  be  shown  in 
defence  or  mitigation  of  damages.  (5  Abb.  [N.  S.],  29.)  In 
short,  looking  at  the  substance  of  the  action,  no  court  would 
be  justified  in  holding  that  it  is  an  action  upon  contract, 
within  the  meaning  of  the  statute  referred  to. 

The  learned  counsel  suggested,  that  upon  a  trial  against 
executors  or  administrators  the  personal  elements  of  the 
action  might  be  eliminated,  and  a  recovery  confined  to  the 
pecuniary  loss  for  support,  dower,  etc.  There  is  no  prece- 
dent for  such  a  proceeding,  and  no  principle  upon  which  it 
could  be  adopted.  For  some  purposes,  wliere  the  relation 
exists,  the  pecuniary  rights  of  the  wife  are  estimated  and 
protected  by  the  courts.  But,  what  would  be  the  rule  of 
pecuniary  loss  hypothetically  sustained  for  support  ?  Would 
it  be  competent  to  prove  the  value  of  the  defendant's  prop- 
erty ?  Such  evidence  is  admitted  in  this  action,  not  to  prove 
the  pecuniary  loss  for  support,  but  to  show  what  the  station 
of  the  plaintiff  in  society  would  have  been,  which  is  purely 
a  personal  grievance  and  injury.  (25  E.  C.  L.,  690.)  The 
counsel  likened  it  to  an  employment  for  a  term  of  years  at  a 
fixed  salary,  and  contract  broken  by  the  employer  without 
cause.  If  it  could  be  thus  transformed,  it  would  be  competent 
to  show,  in  defence,  that  the  plaintiff  had  an  opportunity  to 
contract  an  equally  eligible  marriage  with  another  person, 
and  the  plea  of  the  want  of  affinity  or  affection  would  not 
avail.  As  to  dower,  there  could  be  no  certainty  to  base  a 
recovery  upon.  It  would  have  been  competent  for  the  defend- 
ant to  have  disposed  of  all  real  estate  before  marriage,  and  all 
personal  estate  before  death.  Aside  from  these  considera- 
tions, suggested  to  show  the  novelty,  if  not  the  absurdity  of 
such  a  trial,  the  brief  answer  to  this  point  is,  that  the  action 
is  from  its  peculiar  nature  indivisible.  If  revived  at  all  it 
must  be  revived  as  an  entirety.  If  its  personal  features  are 
abandoned  the  incidents  only  remain.  The  circumstances 
relative  to  the  property  and  standing  of  the  defendant  are 
admissible  upon  the  question  of  damages,  but  they  ai*e  inci- 
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dental  and  subordinate,  and  so  complicated  with  personal 
injuries  as  to  render  their  separation  impracticable. 

It  is  also  urged,  that  if  this  is  not  an  action  upon  contract 
it  may  be  re\rived  under  the  provisions  of  2  Bevised  Statutes, 
447,  which  provide,  that  "  for  wrongs  done  to  property  rights 
or  interests "  an  action  may  be  maintained  by  or  against 
executors,  etc.,  except  actions  for  slander,  libel,  assault  and 
battery,  false  imprisonment,  and  actions  on  the  case  for  inju- 
ries to  the  person  of  the  plaintiff,  or  to  the  person  of  the 
testator  or  intestate.  The  views  before  expressed  dispose  of 
this  point.  The  wrongs  for  which  this  statute  authorizes  an 
action  to  be  brought  by  or  against  executors  are  such  as  affect 
property  or  property  rights  and  interests,  or  in  other  words, 
such  as  affect  the  estate.  The  statute  is  mutual,  and  actions 
may  be  brought  not  only  against,  but  by  executors,  etc. 
Executors  represent  property  only.  They  can  take  only  such 
rights  of  action  as  affect  property,  and  cannot  recover  for  inju- 
ries for  personal  wrongs  If  this  statute  had  intended  to  reach 
this  class  of  wrongs  we  must  presume  that  it  would  have  been 
so  expressed.  The  general  language  does  not  embrace  them. 
Although,  in  form,  this  action  resembles  an  action  on  contract, 
in  substance  it  faUs  within  the  definition  of  the  exception,  as 
an  action  on  the  case  for  personal  injuries. 

It  is  unnecessary  to  classify  it.  It  is  properly  termed  dui 
generis.  The  form  of  the  action  is  not  material.  The  con- 
trolling consideration  is,  that  it  does  not  relate  to  property 
interests,  but  to  personal  injuries.  In  Zabriskie  v.  Smith  (13 
N.  T.  322),  Denio,  J.,  in  delivering  the  opinion  of  the  court, 
specifies  this  as  an  action  where  the  damage  consists  entirely 
of  personal  suffering,  and  cannot,  therefore,  be  revived. 

It  is  said,  in  25  Howard's  Practice  Reports,  286,  that 
Zalrishie  v.  Smith  was  wrongly  decided,  in  consequence 
of  overlooking  the  statute  last  referred  to.  Whether  this  is 
80  or  not,  as  to  the  action  there  involved,  the  opinion  respect- 
ing the  nature  of  this  action  remains  unimpaired.  The  precise 
point  presented  in  this  case  has  never  been  determined  in  this 
State,  although  the  facts  involved  must  have  existed.     This 
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furnishes  some  evidence  that  the  common-law  maxim  actio 
per807iali8  moritur  cum  persona  is  regarded  by  the  profession 
as  applicable  to  this  action,  notwithstanding  the  statutes.  Xo 
case  has  been  cited  from  any  source  wliere  any  court  has  per- 
mitted a  revivor  of  such  an  action.  On  the  contrary,  every 
court  where  the  question  has  been  presented,  so  far  as  I  have 
examined,  has  decided  adversely.  (2  Maule  &  Sel.,  408 ;  1 
Pick.  [18  Mass.],  71 ;  4  Cush.  [68  Mass.],  408 ;  13  Serg.  & 
RawJe,  183.)  These  decisions  were  based  upon  the  nature 
of  the  action,  and  are  legitimate  authorities  upon  the  ques- 
tion in  this  State.  Our  statutes  do  not  weaken  their  force. 
Upon  precedent,  tlierefore,  as  well  as  principle,  the  order 
should  be  affirmed. 

All  concur,  except  Bapallo,  J.,  dissenting. 

Order  affirmed. 


DuANE  C.  Allis,  Respondent,  v»  John  Leonard  et  al., 

Appellants. 

Plaintiff  having  been  sworn  as  a  witness  in  his  own  behalf,  tivo  witnesses 
called  by  defendants  testified  that  his  reputation  was  bad.  The  court 
charged  the  jury  '*that  tlie  impeachment  or  attempted  Impeachment  of 
the  plaintiff  has  entirely  failed ;  it  has  not  affected  his  credit."  HM^  error; 
that  the  evidence  was  competent  and  should  have  been  submitted  to  the 
consideration  of  the  jury;  that  the  charge  was  not  a  mere  expression  of 
opinion  or  commentary  upon  the  facts,  but  was,  in  form  and  substance, 
an  instruction  of  law,  and,  therefore,  the  subject  of  a  legal  exception ; 
and  that  to  make  the  exception  available  it  was  not  necessary  to  request 
the  court  to  submit  the  question  to  tlie  jury. 

Tt  Mems^  that  an  expression  of  opinion  by  a  court,  in  its  charge  to  a  jury, 
calculated  to  influence  their  decision  in  a  matter  clearly  within  their 
cognizance,  will  be  critically  scrutinized.  To  be  free  from  legal  objec- 
tion it  must  be  advisory  merely  and  not  put  in  the  form  of  a  direction 
as  matter  of  law,  and  must  be  accompanied  by  explicit  instructions  that 
it  is  the  duty  of  the  jury  to  consider  the  evidence  and  decide  as  they 
think  the  truth  requires. 

(Submitted  June  12, 1874;  decided  September  22,  1874.) 

Appeal  by  defendants  Stevens  and  Hathaway  from  judg- 
ment of  the  General  Term  of  the  Supreme  Court  in  the  third 
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judicial  department,  aflSrming,  as  to  them,  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirming  an  order 
denying  a  motion  for  a  new  trial. 

This  was  an  action  upon  a  promissory  note.  The  defence 
was  payment.  Plaintiff  was  called  as  a  witness  and  gave 
testimony  in  his  own  behalf. 

Defendants  called  two  witnesses  who  testified,  in  substance, 
that  they  knew  plaintiff's  reputation  and  that  it  was  bad. 

The  court  charged  the  jury,  among  other  things,  as  follows; 

"  You  have  the  plaintiff's  evidence,  to  which  you  are  to 
give  such  credit  as  you  think  it  entitled  ;  and  allow  me  to  say, 
before  the  consideration  of  the  evidence,  that  the  impeach- 
ment or  attempted  impeachment  of  the  plaintiff  has  entirely 
failed.  It  has  not  affected  his  credit,  but  yet  the  credit  of 
the  witness  is  always  in  the  hands  of  jurors,  and  they  are  to 
give  such  credit  to  each  one  as  they  are  entitled  to.  You 
are  to  look  at  the  witness  on  the  stand  and  observe  the  evi- 
dence he  gives,  and  the  probability  of  the  story  he  relates, 
and  the  consistency  of  the  statement  he  makes,  and  his 
apparent  candor  and  frankness  and  his  interest  in  the  case. 
All  these  things  you  will  take  into  consideration  in  deter- 
mining his  credit.  You  will  take  into  consideration  such  evi- 
dence as  tends  to  impeach  —  for  instance,  if  his  statements 
out  of  court  are  inconsistent  with  his  evidence  in  court,  it  is 
proper  for  your  consideration  in  determining  the  credit  due 
him  as  a  witness ;  and  it  is  proper  for  you  to  consider  the 
credit  to  be  given  to  the  plaintiff  and  all  the  different  wit- 
nesses called  upon  the  stand.  You  are  to  determine  who  has 
told  the  truth  and  what  the  truth  of  this  transaction  is." 

The  defendant  excepted  to  so  much  of  the  charge  as  is  in 
the  words  following : 

^^  That  the  impeachment  or  attempted  impeachment  of  the 
plaintiff  has  entirely  failed ;  it  has  not  affected  his  credit." 

M.  M.  Waters  for  the  appellants.     The  charge  of  the  judge 
was  error,  it  being  a  positive  direction  to  the  jury.     (12  J.  E., 
518;  People  y.  Quin^  1  Park.  Cr.,  340.)     For  the  error  in 
SiCKELSr  -Vol.  XIII.      37 
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the  judge's  charge  the  judgment  should  be  reversed.     (37  N. 
T.,  405.) 

Ballard  db  Warren  for  the  respondent.  The  expression  of 
opinion  by  the  judge  as  to  the  attempted  impeachment  of  the 
plaintiff  furnishes  no  ground  for  an  exception.  {Gardner  v. 
Picket,  19  Wend.,  186 ;  People  v.  Rathbun,  21  id.,  609 ; 
Maybee  v.  Fiak,  42  Barb.,  327 ;  Landing  v.  Bussell,  13  id., 
610 ;  Nolton  v.  Moses,  3  id.,  31 ;  McKee  v.  People^  36  N. 
T.,  118 ;  Winne  v.  McDonald,  39  id.,  233.) 

Chubch,  Ch.  J.  Two  witnesses  gave  evidence  tending  to 
fihow  that  the  plaintiff's  general  character  was  bad.  This 
evidence  though  not  very  strong,  was  legitimate  upon  that 
question.  The  judge  charged  the  jury,  "  that  the  impeach- 
ment, or  attempted  impeachment  of  the  plaintiff,  has  entirely 
failed ;  it  has  not  affected  his  credit,"  etc.,  which  was  specifi- 
cally excepted  to.  I  can  see  no  sufScient  answer  to  the  point 
that  this  was  error.  The  evidence  was  competent,  and 
whether  strong  or  weak,  should  have  been  submitted  to  the 
jury  for  their  consideration,  upon  tlie  credibility  of  the  wit- 
ness. Three  answers  have  been  suggested  :  First,  that  other 
portions  of  the  charge  neutralized  the  effect  of  this  clause. 
It  is  true  that  the  learned  judge  told  the  jury  that  the  credi- 
bility of  the  witness  w^as  a  question  for  them,  but  we  think 
the  fair  construction  of  all  he  said  about  it  was  to  instruct 
them  that,  in  passing  upon  the  credibility  of  the  witness  they 
must  exclude  from  consideration  the  element  of  general  bad 
character,  sought  to  be  proved  by  the  two  witnesses  called, 
and  the  jury  must  have  so  understood  it.  Second,  it  is  said 
that,  at  most,  it  was  but  an  expression  of  opinion  or  com- 
mentary upon  the  facts  which  is  not  the  subject  of  a  legal 
exception.  This  is  not  tenable.  It  was  more  than  an  opin- 
ion or  commentary ;  it  was  a  decision  or  instruction  that  the 
evidence  adduced  was  not  sufficient  to  be  considered  by  theiu, 
that  it  was  a  failure,  and  did  not  affect  the  credit  of  the  wit- 
ness.    This  was  an  instruction  in  the  form  and  substance  of 
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law.  There  are  cases  holding  that  a  mere  opinion  or  com- 
mentary upon  the  facts  is  not  the  subject  of  an  exception, 
but  in  such  cases  it  is  held  that  the  judge  must  accompany 
such  commentary  with  explicit  instructions  that  it  is  the  duty 
of  the  ^ry,  notwithstanding,  to  consider  the  evidence  and 
decide  as  they  think  the  truth  requires.  (19  Wend.,  186  ; 
42  Barb.,  326.)  To  be  free  from  legal  objection  it  must  be 
advisory  merely,  and  must  not  be  put  in  the  form  of  a  direc- 
tion as  matter  of  law.  (21  Wend.,  509-525.)  The  jury  is 
the  constitutional  tribunal  for  the  determination  of  questions 
of  fact;  and  I  am  persuaded  that  justice  is  better  adminis- 
tered when  courts  refrain  altogether  from  any  interference 
with  its  rightful  province.  Jurors  cannot  distinguish  between 
a  direction  in  a  matter  of  law  or  fact.  They  are  bound  to 
take  the  law  from  the  court ;  and  a  positive  direction  from 
the  bench,  as  to  a  question  of  fact,  is  as  potent  as  if  it  pei- 
tained  to  a  question  of  law ;  and  even  an  expression  of  opin- 
ion calculated  to  influence  the  decision  of  the  jury  in  a  mat- 
ter clearly  within  their  cognizance,  should  be  critically  scru- 
tinized. In  this  case  the  direction  was  unqualified,  as  we 
construe  the  charge.  Third,  it  is  claimed  that  the  exception 
IB  not  available,  because  no  request  was  made  to  submit  the 
question  to  the  jury.  The  rule  invoked  does  not  apply. 
There  was  no  necessity  for  a  request ;  .the  court  had  made  a 
distinct  ruling  that  the  attempted  impeachment  was  a  failure, 
which  as  we  have  seen  was  error,  and  the  defendant  excepted. 
This  was  all  that  was  necessary  to  protect  the  defendant's 
rights.  We  cannot  of  course  speculate  as  to  whether  this 
error  had  any  effect  upon  the  result  or  not.  We  are  not  per- 
mitted to  consider  that  question.  The  error  is  one  which 
cannot  be  overlooked  without  establishing  a  dangerous  pre- 
cedent. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Robert  J.  Hall  et  al.,  Respondents,  v.  The  President 
AND  Directors  of  the  Insurance  Company  of  North 
America,  Appellants. 

Where  a  policy  of  fire  insurance  is  issued  upon  the  materials  used  in  a 
business  it  includes  and  authorizes  the  use  of  all  such  materials  as  are 
in  ordinary  use  in  the  business,  although  by  the  printed  clauses  of  the 
policy  the  keeping  or  use  thereof  upon  the  premises  is  prohibited,  and 
although  other  materials  might  be  substituted  therefor. 

(Submitted  June  17, 1874;  decided  September  22,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  verdict. 

This  was  an  action  upon  a  policy  of  fire  insurance  insuring 
plaintiffs  to  the  amount  of  $1,000  upon  a  printing  press, 
types,  negatives  and  "  their  stock  as  pliotographers,  includ- 
ing engravings  and  materials  used  in  their  business."  The 
policy  contained  a  clause  prohibiting,  among  other  tilings, 
the  keeping  or  use  of  kerosene  in  a  building  containing  the 
property  insured  unless  by  special  consent  in  writing. 

The  property  insured  was  destroyed  by  fire  which  arose 
from  a  portable  kerosene  oil  lamp  or  stove  made  for  and  which 
was  used  by  plaintiffs  in  their  business.  It  was  proved  that 
such  a  stove  burning  kerosene  oil  was  ordinarily  used  in  the 
business  for  the  purposes  for  which  this  was  used.  It  was 
also  proved  that  a  portable  gas  lamp  or  stove  might  have 
been  used  for  and  would  answer  the  same  purpose.        , 

At  the  close  of  the  evidence  defendants'  counsel  moved 
for  a  nonsuit  upon  the  ground  that  plaintiffs  had  broken  the 
conditions  of  their  policy.  The  motion  was  denied  and 
defendants'  counsel  excepted. 

Edgar  A,  Hutchins  for  the  appellants.  The  use  of  the 
kerosene  oil  stove  rendered  the  contract  of  insurance  void. 
{Duncan  v.  Sun  F,  Ins.  Co.,  6  Wend.,  495,  496 ;  Hynds  v. 
Sche.  M.  Ins.  Co.,  11  N.  Y.,  562 ;  WestfaU  v.  77.  R.  F.  Ins. 
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Cb.,  12  id.,  293 ;  Mead  v.  N,  W.  Ins.  Co.,  7  id.,  635,  536 ; 
Jennings  v.  Chenan.  M.  Ins.  Co.,  2  Den.,  75.)  The  clauses 
of  the  policy  are  express  warranties  and  conditions  precedent, 
and  a  violation  of  them  defeats  any  recovery.  {Duncan  v. 
Sun  F.  Ins.  Co.,  6  Wend.,  495,  496 ;  Fowler  v.  ^tna  F. 
Ins.  Co.,  6  Cow.,  676 ;  Stetson  v.  Mass.  M.  F.  Ins.  Co.,  4 
Mass.,  337 ;  Jeff.  Ins.  Co.  v.  Ootheal,  7  Wend.,  80 ;  Mead  v. 
N.  W.  Ins.  Co.,  7  N.  Y.,  535,  536 ;  Pindar  v.  Reso.  F.  Ins. 
Co.,  47  id.,  118,  119 ;  WaU  v.  K  R.  M.  Ins.  Co.,  7  id.,  372 ; 
Snyder  v.  F.  L.  and  Ins.  Co.,  13  Wend.,  94 ;  1  Arn.  Ins., 
577,  586,  chap.  3,  §  1 ;  2  Pars,  on  Con.,  429,  430.)  A  con- 
dition in  an  insurance  policy  must  be  complied  with  in  every 
respect.  {Gates  v.  Mad.  Co.  Mitt.  Ins.  Co.,  5  N.  Y.,  474  ; 
Reynolds  v.  Com.  F  Ins.  Co.,  47  id.,  603,  604 ;  1  Phil.  Ins., 
chap.  9,  §  10,  pp.  124,  410;  Duncan  v.  Sun  F.  Ins.  Co.,  6 
Wend.,  495,  496.)  The  stove  having  been  used  in  plaintiffs' 
business  does  not  bring  its  use  within  the  conditions  of  the 
policy  as  it  was  not  necessary,  it  being  admitted  that  gas 
would  have  answered  the  same  purpose.  {Ila/rjper  v.  N.  Y. 
City  Ins.  Co.,  20  N.  Y.,  442,  443 ;  Ha/rper  v.  Albany  M. 
Ins.  Co.,  17  id.,  197,  199 ;  Bryant  v.  Rough.  M.  Ins.  Co., 
id.,  200.) 

John  H.  Bergen  for  the  respondents.  Defendants'  defence 
is  untenable.  {Harper  v.  Albany  M.  Ins.  Co.,  17  N.  Y., 
194;  Harper  v.  N.  T.  City  Ins.  Co.,  22  id.,  443 ;  WaU  v. 
How.  Ins.  Co.,  14  Barb.,  383.)  Kerosene  being  a  material 
used  in  the  plaintiffs'  business  it  was  insured  within  the 
words  of  the  written  part  of  the  policy.  (Harper  v.  Albany 
M.  Ins.  Co.,  17  N.  Y.,  194 ;  Harper  v.  N.  Y.  City  Ins.  Co., 
22  id.,  443  ;  WaU  v.  II(m.  Ins.  Co.,  14  Barb.,  383  ;  affirmed 
in  Ct.  of  Apps.,  Dec,  1854 ;  Moore  v.  Pro.  Ins.  Co.,  29  Me., 
97,  101 ;  Williams  v.  Peopled  Ins.  Co.,  Gen.  Term,  not 
reported.) 

Groveb,  J.     By  the  policy  the  defendants,  among  other 
things,  insured  the  plaintiffs  against  loss  by  fire  on  their  stock 
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as  photographers,  including  engravings  and   materials  used 
in  their  business.     In  Harper  v.  Ths  Albany  Mut.  Jns,  Co.  (17 
N.  T.,  194) ;  Bryant  v.  The  Poughkeepsie  Mutual  Ins.  Co. 
(id.,  200),  and  Harper  v.  Tfie  JST.  T.  City  Lis.  Co.  (22   id., 
441),  it  was  held  by  this  court  that  the  use  of  such  materials 
as  were  necessarily  and  ordinarily  used   in   the   business,  the 
stock  and  materials  of  which  were  covered  by  the  policy,  was 
authorized,  although  by  the  printed  clauses  of  the  policy  the 
keeping  or  use  of  such  materials  upon  the  premises  was  pro- 
hibited.    The  only  distinction  between  these  cases  and  the 
present  is,  that  in  the  former  it  was  shown  that  the  use  of 
the  material  (camphene)  which  was  claimed   to   have  been 
prohibited,    was    necessary   in   the  business,   while    in   the 
latter  the  proof  only  goes  to  the  extent  of  showing  that  kero- 
sene (an   article   similarly   prohibited    by   the   policy),    was 
ordinarily  used  in  a  portable  lamp  or  stove  for  heating  paper 
and  other  purposes  in  the  business ;  and  it  further  appeared 
that  a  portable  gas  lamp  or  stove  might  be  arranged  so  as  to 
be  used  for  the  same  purposes.     The  counsel   for  the  appel- 
lants argues  that  to  authorize  the  use  of  the  article,  under  the 
circumstances,  it  is  not  enough  that  it  was  in  common  and 
ordinary  use  in   the  business   by  those   engaged   in   it,  but 
that  such  use  was  absolutely  necessary  therein.     In  Harper 
V.  The  Albany  Mut.  Insurance  Co.  {supra)  the  latter  fact  was 
proved.     Hence  it  is  said,  in  the  opinion,  that  where  the  use 
is  necessary  in  the  business  the  right  is  given  by  the  contract, 
but  it  was  not  held  or  stated  that  the  right  would  not  exist 
when  the  material  was  in  ordinary  use  in  the  business.     It  is 
an  elementarv  rufe  that  underwriters  are  to  be  assumed  to 
know  the  usual  course  of  conducting  business  in  connection 
with  which   they  issue   policies.     Hence,  when    a   policy  is 
issued  upon  the  stock   of  goods  in  a  specified  business  the 
underwriter  is  presumed   to   know  wliat  goods  are  usually 
kept  by  those  engaged  in  that  business.   {Stei7ibach  v.  Za  Fay- 
etteF.  Lis.  Co.^  54  N.  Y.,  98.)     When  a  policy  is  issued,  as  in 
the  present  case,  upon  the  materials  used  in  the  business  of  pho- 
tography it  includes  all  such  as  are  in  ordinary  use,  although 
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some  other  things  might  be  substituted  therefor.  There  is 
nothing  in  the  cases  cited  in  conflict  with  this  view.  The 
trial  judge  correctly  held  that  the  plaintiffs  were  not  obliged  to 
use  anything  else  if  photographers  generally  used  kerosene 
fitoves  or  lamps.  The  evidence  was,  that  they  did  use  them 
for  the  same  purposes  that  they  were  used  by  the  plain- 
tiffs. The  defendant's  motion  for  a  nonsuit  was,  therefore, 
rightly  denied.  This  disposes  of  the  only  question  in  the 
case. 

The  judgment  appealed  from  must  be  afiirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  James  Kyan,  Eespondent,  v.  Andbew  H.  ^^  ^ 

Green,  Comptroller  of  the  City  of  New  York,  Appellant.  U9_188| 

The  provision  of  the  act  of  1873  extending  and  defining  the  civil  jurisdic- 
tion of  the  Coart  of  Common  Pleas  for  the  city  and  county  of  New 
York  and  certain  other  city  courts  (§  1,  chap.  2d9,  Laws  of  1873),  which 
gives  to  the  courts  therein  named  original  jurisdiction  in  law  and  equity, 
concurrent  and  coextensive  with  the  Supreme  Court,  in  all  civil  actions 
and  in  all  special  proceedings  of  a  civil  nature,  includes  proceedings  by 
mandamus. 

The  legislature  is  not  prohibited  by  the  State  Constitution  from  confer- 
ring the  power  upon  said  courts  to  issue  such  writ  directed  to  any 
inferior  court,  body  or  person  within  its  territorial  jurisdiction  on  such 
subject-matters  as  are  within  the  scope  of  that  writ. 

Although  the  general  words  of  said  statute,  so  far  as  they  may  be  con- 
strued as  attempting  to  give  to  the  courts  named  therein  territorial 
jurisdiction,  coextensive  with  the  Supreme  Court,^are  inoperative ;  so  far 
as  they  confer  jurisdiction  over  new  subject-matter  to  be  exercised 
within  the  locality  to  which  said  courts  are  confined  by  the  Constitution 
and  subject  to  the  power  of  the  Supreme  Court,  expressly  reserved, 
they  are  valid  and  operative. 

A.ccordiDgly  A^,  that  the  Court  of  Common  Pleas  for  the  city  and  county 
of  New  York  had  power  to  issue  a  writ  of  mandamus,  directed  to  the 
comptroller  of  the  city,  requiring  the  payment  of  the  salary  of  relator,  as 
deputy  clerk  of  the  Court  of  Special  Sessions  for  the  city  and  county  of 
New  York. 
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But  heldf  that,  considering  the  deputy  clerkship  as  a  county  oflQce,  a  writ 
of  alternative  mandamus  issued  in  such  case,  prior  to  1874,  was  defective 
in  not  averring  that  the  relator's  claim  for  salary  had  been  audited  by 
the  board  of  supervisors  and  the  proper  vouchers  therefor  examined  and 
approved  by  the  auditor  of  the  finance  department  and  the  comptroller. 

Considering  the  relator  as  a  city  officer  his  remedy  is  by  action  against  the 
city  and  not  by  mandamus. 

A  want  of  averments  in  an  alternative  writ  of  mandamus  showing  a  title 
in  the  relator  to  the  relief  sought,  although  the  objection  be  not  taken 
in  the  return  to  the  writ,  may  be  taken  advantage  of  at  any  time  before 
a  peremptory  writ  is  awarded. 

The  incompatibility  between  two  offices,  which  upon  the  acceptance  of 
the  one  by  the  incumbent  of  the  other  operates  to  vacate  the  latter,  is 
not  simply  a  physical  impossibility  to  discharge  the  duties  of  both 
offices  at  the  same  time,  but.it  is  an  inconsistency  in  the  fonctions  of 
the  two  offices,  as  where  one  is  subordinate  to  the  other  or  where  a 
contrariety  and  antagonism  would  result  in  the  attempt  by  one  person 
to  faithfully  and  impartially  discharge  the  duties  of  both. 

The  office  of  member  of  assembly  is  not  incompatible  with  that  of  deputy 
clerk  of  the  Court  of  Special  Sessions  of  the  city  and  county  of  New 
York,  and,  prior  to  the  passage  of  said  act  of  1878,  the  acceptance  of 
the  former  by  an  incumbent  of  the  latter  did  not,  ip»o  facto,  vacate  the 
latter. 

Although  there  is  no  vested  right  to  an  office  which  may  not  be  disturbed 
by  legislative  enactment,  yet,  to  take  away  the  right  to  the  office,  the 
terms  of  the  statute  in  which  the  purpose  is  stated  must  be  clear. 

The  provision  of  the  charter  of  1873  of  the  city  of  New  York  {§  114, 
chap.  835,  Laws  of  1873),  providing  that  any  person  holding  office  uader 
the  city  government  who  shall,  during  his  term,  accept  a  seat  in  the 
legislature  shall  be  deemed  thereby  to  have  vacated  his  office,  was  pros- 
pective and  did  not  operate  to  vacate  a  city  office  lield  by  a  memb^  of 
assembly  at  the  time  of  its  passage. 

(Argued  June  16, 1874;  decided  September  22,  1874.) 

Appeal  from  order  of  tho  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  affirm- 
ing an  order  of.  Special  Term  directing  a  writ  of  peremptory 
mandamus  to  issue. 

An  alternative  writ  was  issued  alleging,  in  substance,  that 
the  relator  was,  on  or  about  May  1st,  1870,  duly  appointed 
deputy  clerk  of  the  Court  of  Special  Sessions  for  the  city  and 
county  of  New  York  at  a  salary,  as  fixed  by  law,  of  $5,000 
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per  annum,  which  office  he  has  continued  to  hold  and  still 
holds ;  that  he  presented  his  claim  for  salary  for  the  months 
of  February,  March,  April  and  May,  1873,  to  the  defendant, 
which  the  latter  refused  to  pay. 

The  return  to  the  writ  simply  alleged  that,  subsequent  to 
the  appointment  of  relator,  in  the  year  1872,  he  was  duly 
elected  a  member  of  the  legislature,  which  office  he  accepted 
and  entered  upon  the  performance  of  its  duties,  and  was 
engaged  in  such  performance,  in  the  city  of  Albany,  during 
the  months  of  February,  April  and  May,  thus  rendering  il 
impossible  to  perform  the  duties  of  the  said  office  of  deputy 
clerk  which  required  his  personal  presence  in  the  city  of 
New  York,  and  that  he  did  not  perform  the  duties  of  the 
latter  office  during  those  months. 

Upon  the  writ  and  the  return  an  order  was  granted  direct- 
ing the  issuing  of  a  peremptory  writ,  notwithstanding  the 
return,  directing  the  payment  of  the  salary. 

James  C,  Carter  for  the  appellant.  A  motion  for  a  writ 
of  peremptory  mandamus  is  equivalent  to  a  demurrer  to  the 
return,  and  lays  open  the  writ  to  attack.  {Com.  Bh.  v. 
Canal  ComrB.^  10  Wend.,  25 ;  Tapping  on  Mandamus,  838.) 
The  court  below  has  no  jurisdiction  to  issue  the  writ  of  man- 
damus. (3  Bl.  Com.,  110 ;  Awdley  v.  Joy^  Popham,  176 ; 
Fish  V.  Weatherwax,  2  J.  Cas.,  215,  note  217 ;  Landers  v.  S, 
I.  R.  R.  Co.^  53  N.  Y.,  450.)  The  relator  by  continuing  to 
hold  his  office  as  member  of  the  legislature,  after  the  passage 
of  the  amended  charter  of  1873,  vacated  from  that  date  his 
office  as  deputy  clerk  of  the  Sessions.  (Laws  1863,  chap. 
335,  §  114,  p.  519 ;  Queen  v.  Tithe  ComYs.,  19  L.  J.  [N.  S.], 
[Q.  B.],  177;  2  Jones  &  Varick,  125,  127;  Van  Schaick's 
Laws,  241 ;  1  Kent  &  RadcliflF,  305 ;  2  K.  L.,  504 ;  Devoy  v. 
Mayor,  etc.,  36  N.  Y.,  449  ;  Millwood  v.  Thatcher,  2  T.  R., 
82;  A.  &  A.  on  Corp.,  §  434.)  To  entitle  the  relator  to  a 
mandamus  his  account  must  have  been  audited  by  the  board 
of  supervisors  and  by  the  auditor  in  the  financial  department 
of  the  city,  and  the  voucher  therefor  audited  and  allowed  by 
SicKELs— Vol.  XIII.        38 
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the  auditor  and  approved  by  the  comptroller.  (1  Laws  1870, 
chap.  190,  §  6,  p.  482 ;  Laws  1873,  chap.  335,  §  33,  p.  493.) 

Richard  0^  Oorman  for  the  respondent.  There  is  no  such 
incompatibility  between  tlie  offices  of  deputy  clerk  of  Special 
Sessions  and  member  of  the  legislature  as  prevents  both 
positions  being  filled  by  the  same  person  at  the  same  time. 
(1  Bl.  Com.,  175,  note;  4  Doug.,  87;-  Hex  v,  Patemaii^  2 
T.  R,  777;  Verrier  v.  Mayor  of  S,,  1  Sid.,  304;  Dyet^'soase, 
4  Inst.,  310  ;  BisseVa  caae^  1  Doug.,  39  ;  Milward  v.  Thatcher^ 

2  T.  R.,  82;  Rex  v.  Jones,  1  B.  &  A.,  677;  Rex  v.  Patter- 
S071,  4  id.,  15 ;  Rex  v.  Lizzard,  9  B.  &  C,  421 ;  Rex  v. 
Trela/wney,  3  Burr.,  1615  ;  Missouri  v.  Moore,  48  Mo.,  242.) 
A  commission  of  a  felony  by  an  officer  of  the  State  does  not 
without  statute,  ipso  facto,  work  a  vacation  of  the  office. 
{State  of  New  Jersey  Y,  Pritchard,  12  Am.  L.  Reg.,  514; 
Page  v.  Harden,  8  B.  Mon.,  648,  656  ;  Barnard  v.  Boboken, 

3  Dutch.,  412.) 

FoLGEB,  J.  The  appellant  contends  that  the  court  below 
had  no  jurisdiction  to  order  and  issue  a  writ  of  mandamus. 

In  opposition  to  this  stands  the  act  of  the  l^islature, 
passed  17th  April,  1873  (Laws  of  1873,  chap.  239,  p.  363),  by 
the  first  section  of  which  it  is  enacted,  that  the  Court  of  Com- 
mon Pleas  for  the  city  and  county  of  New  York  has  hence- 
forth original  jurisdiction  at  law  and  in  equity,  concurrent 
and  coextensive  with  the  Snpreme  Court  in  all  civil  actions, 
and  of  all  special  proceedings  of  a  civil  nature.  The  pro- 
ceeding by  mandamus  is  included  in  these  latter  phrases, 
"civil  actions''  and  *' special  proceedings  of  a  civil  nature.^' 
{The  People  ex  rel.  v.  Sa>ge,  3  How.  Pr.,  56  ;  The  Same  v. 
Lewis,  20  id.,  470.) 

It  is  insisted,  however,  that  this  statute  is  unconstitutional. 
The  argument  is  this :  The  authority  to  issue  the  writ  of 
mandamus  was  in  England  originally  lodged  exclusively  in 
the  Court  of  King's  Bench,  and  so  it  remains  to  this  day. 
At  the  first  establishment  of  the  judicial  system  of  this  State 
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this  peculiar  jurisdiction  of  that  court  was  bestowed  exclu- 
sively upon  the  Supreme  Court,  and  lias  ever  since  remained 
there.     Therefore,  it  cannot  be  given  to  any  other  court. 

The  English  books  do  declare  that  the  power  to  issue  tlie 
liigh  prerogative  writ  of  mandamus  belongs  exclusively  to 
tlie  Court  of  King's  Bench,  though  some  qualify  the  declara- 
tion with  the  phrase  *'  in  general."  (Black.  Com.,  bk.  3,  p.  *110 ; 
3  Steph.  Com.,  697;  1  Chitty  Gen.  Pr.,  789;  Tapping  on 
Man.,  *  5,  note/* ;  2  Tomlin'sLaw  Diet.,  512,  "  Mandamus,^^) 
The  reason  given  for  this  is,  that  the  king  having  an  execu- 
tive, power  in  him  for  that  purpose,  hath  transmitted  the  same 
in  a  more  special  manner,  for  the  preservation  of  right  and 
justice,  to  that  court  in  which  he  was  once  wont  to  sit  in 
pereon,  and  in  which  he  is  yet  taken  to  be  present.  Another 
reason  more  applicable  to  this  case  and  to  this  time  is, 
"because  of  the  general  superintendence  which  it  exercised 
over  all  inferior  jurisdictions  and  persons."  Notwithstanding 
these  declarations,  it  is  to  be  noted  that  Holt,  C.  J.,  speaks 
of  a  *'  mandamus  out  of  chancery  "  in  such  way  as  that  it  may 
be  inferred  that  it  was  not  unusual,  or  at  least  not  unknown. 
{The  Mayor  of  Coventry  case,  2  Salk.,  *  429  ;  see,  also.  The 
Rioters-  case,  1  Vernon,  175 ;  Sikes  v.  Hansom,  6  J.  K.,  279.) 
Parliament  has,  of  later  days,  provided  for  a  mandamus  to 
examine  witnesses  in  India,  and  that  the  writ  may  issue  out 
of  any  court  at  Westminster  (1  Chitty  Gen.  Pr.,  789,  note  e) ; 
and  for  a  mandamus  "  incidental  to  an  action,"  wliich  may  be 
issued  by  any  of  the  superior  courts.  (3  Steph.  Com.,  697.) 
The  enactment  last  alluded  to  is  to  be  confined  to  such  matters 
as  might  be  enforced  by  a  prerogative  writ  of  mandamus ; 
it  facilitates  the  obtaining  of  such  a  writ,  and  extends  the 
power  of  granting  it  to  other  courts,  as  well  as  to  the  Queen's 
Bench.  {Benson  v.  FauU,  6  Ell.  &  Bl.,  273.)  So  that  it  is 
not  strictly  accurate  to  say,  that  the  power  to  issue  a  writ  of 
mandannus  was  originally  lodged  exclusively  with  that  court ; 
and  quite  inaccurate  to  say  that  it  so  remains  to  this  day. 

Nor  can  it  be  admitted  that  at  the  first  establishment  of  the 
judicial  system  of  this  State,  this  jurisdiction  of  the  Kin.i('& 
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Bench  was  bestowed  so  exclusively  upon  the  Supreme  Court, 
and  now  so  exchisively  remains  there,  as  that  it  may  not,  by 
legislative  authority,  be  shared  in  by  other  courts.  There  is 
great  force  in  the  position  that  there  is  a  necessity,  that  the 
power  to  compel  inferior  or  subordinate  tribunals,  magistrates 
and  all  others  exercising  public  powers,  to  perform  their  duty, 
should,  in  a  well  constituted  government,  reside  in  the 
highest  judicial  authority  having  original  jurisdiction.  It 
may  well  be  argued  that,  by  the  principles  of  the  com- 
mon law,  this  power  would  not  be  incident  to  any  court 
which  did  not  possess  a  general  superintendence  over  all 
inferior  jurisdictions  and  persons,  such  as  that  of  the  Court 
of  King's  Bench.  It  may  not  be  well  argued,  however,  that 
the  legislative  power  may  not  confer  such  jurisdiction,  wholly 
or  partially,  upon  any  court  or  courts ;  unless  there  is  shown 
some  constitutional  inhibition,  express  or  clearly  to  be 
implied.  It  is  obvious,  that  the  theory  does  not  unalterably 
prevail  in  this  State,  that  the  sovereignty  thereof  is  mani- 
fested in  one  court  more  than  in  another.  The  courts  are,  all 
of  them,  tribunals  in  which  the  sovereignty  of  the  people, 
through  the  duly  constituted  judicial  authorities,  in  fact,  dis- 
penses justice  and  affords  remedies.  So  that  the  reasons  for 
the  claim  of  exclusive  jurisdiction  to  issue  this  writ  in  the 
Court  of  King's  Bench,  are  not  prevalent  in  this  State.  If 
the  power  is  in  the  Supreme  Court  alone,  it  is  because  the 
Constitution  will  not  allow  it  to  be  placed  elsewhere.  Thus 
it  is  that  Thompson,  J.,  in  KendaU  v.  United  States  (12 
Peters,  524r-621),  says :  "But  it  cannot  be  denied,  but  this 
common-law  principle  may  be  modified  by  the  legislature 
in  any  manner  that  may  be  deemed  proper  and  expedient. 
No  doubt  the  British  Parliament  might  authorize  the  Court 
of  Common  Pleas  to  issue  this  writ,  or  that  the  legislatures 
of  the  States  where  this  doctrine  prevails,  might  give  power 
to  issue  the  writ  to  any  judicial  tribunal  in  the  State,  accord- 
ing to  its  pleasure ;  and  in  some  of  the  States  this  power  is 
rested  in  other  judicial  tribunals  than  the  court  of  highest 
original  jurisdiction."     In  the    same   case,   Taney,   C.   J., 
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delivering  a  dissenting  opinion,  while  asserting  that  the 
power  did  not,  by  the  common  law,  belong  to  any  court 
whose  jurisdiction  was  local,  and  not  coextensive  with  the 
sovereignty  which  established  the  court,  concedes  that  it  may, 
without  doubt,  be  conferred  on  such  a  court  by  statute.  (See 
also,  as  bearing  upon  this  question,  Keyituchy  v.  Demiisoti, 
24  How.  [U.  S.],  66;  Oilman  v.  BasseUy  33  Conn.,  298.) 

Nor  do  we  find  in  the  Constitutions,  from  time  to  time 
adopted  by  the  people  of  this  State,  an  express  or  implied 
inhibition  upon  the  legislature,  that  this  power  shall  be  and 
remain  exclusively  in  the  Supreme  Court.  It  is  understood 
that  the  Supreme  Coui-t,  so  far  as  its  jurisdiction  and  powers 
are  concerned,  was,  in  the  main,  found  in  existence  by  the 
Constitution  of  1777.  It  did  no  more  than  recognize,  and 
thus  continue  that  existence.  The  Constitution  of  1821 
merely  recognized  the  existence  of  the  court,  and  fixed  the 
number  of  its  members.  That  of  1846,  declared  that  there 
should  be  a  Supreme  Court  having  general  jurisdiction  in 
law  and  equity.  By  virtue  of  these  Constitutions,  the 
Supreme  Court  was  continued  with  the  jurisdiction  over  this 
matter  given  by  the  common  law.  So  far  as  the  Constitutions 
spoke,  the  jurisdiction  was  not  given  to  any  other  court,  unless 
it  also  belonged  to  the  Court  of  Chancery,  as  above  alluded 
to.  But  it  does  not  appear  that  this  jurisdiction  was  given  so 
exclusively,  as  that  thereafter  no  other  court  could  become  a 
sharer  in  it.  Each  of  these  Constitutions  did  give  to  the 
legislature  the  power  to  make  alterations  in  the  common  law, 
and  that  of  1846  reserved  to  it,  the  same  powers  to  alter  the 
jurisdiction  and  proceedings  in  law  and  equity  as  it  had 
before  possessed.  (Art.  6,  §  5.)  The  judiciary  article,  adopted 
in  1869,  declares  (sec.  6),  that:  ^^ There  shall  be  the  exist- 
ing Supreme  Court,  with  general  jurisdiction  in  law  and 
equity,  subject  to  such  appellate  jurisdiction  of  the  Court  of 
Appeals  as  now  is  or  may  be  prescribed  by  law."  Though 
this  section  preserves  to  the  court  general  jurisdiction,  it  does 
not  prohibit  the  legislature  from  giving  general  jurisdiction 
to  other  tribunals.     It  may  safely  be  said,  that  we  may  not 
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find  in  this  article  any  prohibition  upon  the  legislation 
embodied  in  this  statute,  unless  it  is  in  the  twelfth  section 
thereof.  That  section  has  been  lately  under  consideration  in 
this  court,  in  Landers  v.  The  Staten  Island  Railroad  (53  N. 
y.,  450).  The  conclusions  of  that  case,  so  far  as  they  are 
applicable,  must  govern  the  decision  of  this.  So  doing,  it 
must  be  held  that  the  act  of  1873  could  not  and  did  not 
confer  upon  the  court  below,  any  greater  jurisdiction  than  it 
before  had,  over  persons  and  matters  the  subjects  of  action, 
in  other  parts  of  the  State,  outside  of  the  territorial  limits 
wherein  it  was  established ;  but,  that  (if  not  open  to  another 
objection,  considered  further  on),  it  could  and  did  confer  upon 
it  jurisdiction  over  subjects  and  matters,  not  theretofore 
within  its  jurisdiction,  to  be  exercised  within  the  territorial 
limits  and  over  the  persons,  to  which  and  whom  it  is  confined 
by  the  Constitution.  The  appellant  urges,  that  if  this  statute 
be  upheld,  the  court  below  may  assume  supervisory  author- 
ity over  the  Supreme  Court,  and  issue  a  writ  of  mandamus 
to  it.  It  may  be  doubted,  whether  the  judiciary  article  of 
1869  means  other  than  that  the  court  below  shall  remain 
an  inferior,  as  well  as  a  local  court,  subject  ^till  to  the 
supervisory  power  of  the  Supreme  Court,  the  only  court  of 
original,  general  jurisdiction,  coextensive  in  the  arena  of  its 
exercise  with  that  of  the  sovereignty  which  created  it,  and 
still  the  supreme  judicial  representative  thereof.  This  need 
not  be  passed  upon  at  this  time,  for  the  act  takes  care  not  to 
infringe  the  greater  authority  of  the  Supreme  Court.  By  the 
third  section,  the  Supreme  Court  may  remove  to  itself,  and 
change  the  place  of  trial  or  hearing,  of  any  civil  action  or 
special  proceeding  of  a  civil  nature  pending  in  the  Court  of 
Common  Pleas.  The  conclusion  is  (subject  to  the  considera- 
tion of  the  objection  above  alluded  to),  that  the  legislature 
may,  without  infringing  the  Constitution  in  any  express  or 
implied  prohibition,  confer  upon  the  court  below  the  power 
to  issue  a  writ  of  mandamus,  directed  to  any  inferior  court, 
body  or  person  within  its  territorial  jurisdiction,  in  such  sub- 
ject-matters as  are  within  the  scope  of  that  writ. 
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The  question  remaining  to  be  considered  upon  this  branch  of 
the  case  is,  whether  the  provisions  of  the  statute  are  so  inter- 
woven and  dependent,  as  that  the  power  which  could  be 
conferred  with  validity,  cannot  be  separated  from  that  which 
could  not.  If  any  part  of  an  act  be  unconstitutional,  the 
provisions  of  that  part  may  be  disregarded,  while  full  effect 
may  be  given  to  such  as  are  not  repugnant  to  the  Constitu- 
tion. {Bank  of  H,  v.  Dudley^  2  Peters,  526;  Duer  v. 
Sinall^  17  How.  Pr.,  201,  205.)  Where  a  part  of  a  statute  is 
unconstitutional  and  void,  that  fact  does  not  authorize  the  courts 
to  declare  the  remainder  void  also,  unless  all  the  provisions 
are  connected  in  subject-matter,  depending  on  each  other,  or 
80  connected  in  meaning,  that  it  cannot  be  presumed  that  the 
legislature  would  have  passed  the  one  without  the  other. 
Applying  this  rule  to  this  statute,  it  is  evident  that  it  gives 
to  the  court  below,  jurisdiction  over  certain  matters  concur- 
rent and  coextensive  with  that  of  the  Supreme  Court.  This 
may  be  construed  to  mean  coextensive  both  in  territorial 
extent  and  in  subject-matter.  The  first  would  be  void ;  the 
latter  would  not.  They  are  not  so  connected  as  that  the  lat- 
ter may  not  be  separated  from  the  former.  The  general 
words  may  be  held  valid  to  confer  a  jurisdiction  only  so  far 
as  subject-matter  is  concerned,  and  void  when  they  are  sought 
to  be  used  to  give  coextensive  territorial  jurisdiction.  And 
without  specification  of  the  different  provisions  of  the  stat- 
ute, the  same  may  be  said  of  them  all.  So,  in  Baker  v. 
Braman  (6  Hill,  47),  a  statute  was  held  to  be  unconstitutional 
as  to  one  who  did  not  consent  to  it,  and  valid  as  to  one  who  did. 
We -think  that  the  statute  may  be  held  operative  as  far  as 
it  confers  jurisdiction  over  a  new  subject-matter,  to  be  exer- 
cised within  the  locality  to  which  the  courts  named  in  it  are 
confined  by  the  Constitution,  and  subject  to  the  power  of  the 
Supreme  Court,  expressly  reserved. 

The  point  made  by  the  appellant,  that  section  114  of  the 
last  charter  of  the  city  of  New  York  (Laws  of  1873,  chap. 
335,  p.  519)  operates  to  vacate  the  office  of  deputy  clerk, 
held  by  the  relator,  is  not  tenable.     The  language  of  the  sec- 
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tion  18  prospective.  A  law  may  not  operate  upoD  existing 
rights  and  liabilities  without  it  in  terms  expresses  such  inten- 
tion. {Johnson  v.  Burrdly  2  Hill,  238.)  Though  there  is 
no  vested  right  to  an  office,  which  may  not  be  disturbed  by 
legislation,  yet  the  incumbent  has,  in  a  sense,  a  right  to  his 
office.  If  that  right  is  to  be  taken  away  by  statute,  the  terms 
should  be  clear  in  which  the  purpose  is  stated.  This  section 
is  quite  otherwise,  if  it  has  such  purpose. 

Nor  is  the  office  of  a  member  of  assembly,  in  the  legal 
sense  of  the  word,  incompatible  with  that  of  deputy  clerk  of 
the  Court  of  Special  Sessions  of  the  city  and  county  of  New 
York.  After  the  exhaustive  opinions  delivered  in  the  court 
below  upon  this  point,  it  would  be  an  unwarrantable  use  of 
time  to  go  over  the  ground  again,  so  well  explored  in  them. 
It  may  be  granted  that  it  was  physically  impossible  for  the 
relator  to  be  present  in  his  seat  in  the  assembly  chamber,  in 
the  performance  of  his  duty  as  a  member  of  that  body,  and 
at  the  same  time  at  his  desk  in  the  court  doing  his  duty 
as  deputy  clerk  thereof.  But  it  is  clearly  shown  in  those 
opinions,  that  physical  impossibility  is  not  the  incompati- 
bility of  the  common  law,  which  existing,  one  office  is  ipso 
fdcto  vacated  by  accepting  another.  Incompatibility  between 
two  offices,  is  an  inconsistency  in  the  functions  of  the  two ;  as 
judge  and  clerk  of  the  same  court  —  officer  who  presents  his 
personal  account  subject  to  audit,  and  officer  whose  duty  it  is 
to  audit  it.  The  case  of  Bryant  (4  T.  R.,  715,  and  5  id.,  509), 
cited  by  appellant,  does  not  conflict  with  this  view.  It  was 
decided  upon  the  meaning  of  the  particular  statute,  which 
required  the  personal  presence  of  the  officer  at  the  prison. 
Where  one  office  is  not  subordinate  to  the  other,  nor  the  rela- 
tions of  the  one  to  the  other  such  as  are  inconsistent  and  repug- 
nant, there  is  not  that  incompatibility  from  which  the  law 
declares  that  the  acceptance  of  the  one  is  the  vacation  of  the 
other.  The  force  of  the  word,  in  its  application  to  this  matter 
is,  that  from  the  nature  and  relations  to  each  other,  of  the  two 
places,  they  ought  not  to  be  held  by  the  same  person,  from 
the  contrariety  and  antagonism  which  would  result  in  the 
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attempt  b^  one  person  to  faithfully  and  impartially  discharge 
the  duties  of  one,  toward  the  incumbent  of  the  other. 
Thus,  a  man  may  not  be  landlord  and  tenant  of  the  same 
premises.  He  may  be  landlord  of  one  farm  and  tenant  of 
another,  though  he  may  not  at  the  same  hour  be  able  to  do 
the  dutv  of  each  relation.  The  oflBices  must  subordinate,  one 
the  other,  and  they  must,  j}er  se,  have  the  right  to  interfere, 
one  with  the  other,  before  they  are  incompatible  at  common 
law.  For  the  authorities  sustaining  these  views,  we  refer  to 
the  opinions  in  the  court  below,  where  they  are  laboriously 
collected. 

It  is  not  claimed  that  there  is  an  express  incompatibility 
created  by  the  Constitution,  or  by  statute,  other  than  that 
above  referred  to. 

The  appellant  makes  the  further  point,  that  the  alternative 
writ  makes  no  averment  that  the  account  of  the  relator  for 
hie  salary  has  been  audited  by  the  board  of  supervisors  and 
by  the  auditor  of  the  finance  department,  and  that  the  proper 
voucher  therefor  has  been  examined  and  allowed  by  the  latter 
oflScer  and  approved  by  the  comptroller.  It  is  claimed  that 
if  the  relator  is  a  county  officer  it  was  necessary  that  this 
should  have  been  done  to  sustain  an  application  for  a  manda- 
mus. It  is  also  contended  that  if  the  relator  is  a  city  officer 
he  has  no  right  to  a  mandamus,  but  his  remedy  is  by  action 
against  the  city.  These  objections  to  the  relief  sought  by  the 
relator  are  not  taken  in  the  return  to  the  alternative  writ. 
But  it  seems  {Co?n.  £k,,  Albany^  v.  Canal  Comm/issiofiers, 
10  Wend.,  26),  that  any  defect  in  the  substance)  of  that  writ 
may  be  taken  advantage  of  (such  as  a  want  of  sufficient  title 
in  the  relator  to  the  relief  sought),  at  any  time  before  the 
peremptory  mandamus  is  awarded.  These  objections  were 
raised  in  the  court  below. 

If  the  relator  is  a  city  officer  he  must  seek  his  remedy 
against  the  city.  And  he  may  have  tha£  remedy  by  action. 
Where  there  is  a  remedy  by  action  an  application  for  a  man- 
damus will  be  denied ;  with  the  limitation  that  an  action 
against  a  public  officer  for  a  neglect  to  perform  his  duty,  will 
SiCKELS  ^-VoL.  XIII.  39 
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not  be  held  to  be  such  a  remedy  by  action  as  will  prevent  the 
allowance  of  a  mandamus.  {The  People  ex  rel.  v.  Hawkin^^ 
46  N.  Y.,  9.) 

If  the  relator  is  a  county  oflScer  then  he  must  pursue  his 
remedy  and  show  his  title,  in  accordance  with  the  laws 
relative  to  claims  against  the  county.  In  general,  a  claim 
against  a  county  which  falls  within  the  class  of  "county 
charges  "  is  not  the  subject  of  an  action,  but  must  be  pre- 
sented to  the  board  of  supervisors  of  the  county  to  be 
audited  by  them.  {Suff  v.  Knajpp^  5  N.  Y.,  65.)  Charges 
against  the  county  of  New  York  have  been  held  to  be  in 
this  category.  {Brady  v.  The  Sbipervisora^  10  N.  Y., 
260.)  It  has  been  held  in  this  court,  that  the  power  of  audit 
remains  in  the  board  of  supervisors  of  the  city  and  county  of 
New  York,  at  least,  prior  to  the  legislative  session  of  1874. 
{The  People  ex  rel.  v.  Qreen^  decided  26th  May,  1874.) 
The  acts  of  1857  and  1870  (Laws  of  1857,  chap.  590,  §  6,  vol. 
2,  p.  286 ;  Laws  of  1870,  chap.  137,  pp.  366-374 ;  id.,  chap. 
190,  p.  482),  were  there  examined,  and  the  conclusion  was,  that 
the  board  of  supervisors  was  yet  the  source  of  authority  for 
expenditures,  and  that  the  auditor  of  the  financial  depart- 
ment of  the  city  government,  and  the  comptroller,  are  required 
to  examine  and  approve  of  the  vouchers  furnished  from  the 
board,  with  a  view  of  ascertaining  whether  the  will  and 
authority  thereof  sustains  the  payment  sought  for.  Why  is 
not  the  objection  to  the  alternative  writ  a  good  one  ?  The 
elaborate  opinions  delivered  in  the  court  below  do  not  notice 
it.  The  appeal  book  does  not  show  that  it  was  made  there. 
But  the  respondent's  points  concede  that  it  was,  and  claiiu 
that  it  was  disposed  of  on  the  argument.  The  position  taken 
by  the  respondent  here  is,  that  no  vouchers  were  necessary^ 
and  there  was  nothing  to  audit ;  that  the  relator  showed  that 
he  held  the  office  of  deputy  clerk,  at  a  salary  fixed  at  a  cer- 
tain rate,  in  accordance  with  law ;  that  thus  the  liability  of 
the  county  was  fixed  by  law,  and  the  only  duty  of  the  comp- 
troller, as  its  chief  financial  officer,  was  to  pay.  This  is  not 
correct.     It  may  be  quite  certain,  in  the  mind  of  the  comp- 
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troUer,  that  the  claim  is  legal,  and  in  justice  should  be  paid, 
but  the  law  is  imperative  that  it  must  be  first  passed  upon 
by  the  board  of  supervisors.  But,  as  we  have  seen,  by  a 
reference  to  the  cases  cited  {Hxiff  v.  Knapp^  Brady  v.  Sup€7*- 
visors),  all  county  charges  must  be  presented  to  the  board  of 
supervisors  for  audit  and  allowance,  and  the  financial  officer 
cannot  pay  until  he  has  the  authority  of  the  board,  expressed 
by  the  voucher  showing  an  audit  and  allowance.  If  the  rela- 
tor is  a  county  officer  his  claim  is  a  county  charge.  It  can- 
not be  paid  but  on  the  authority  of  the  board  of  supervisors. 
By  the  act  of  1857  (see  »upra^  §  6),  this  must  be  upon  vouch- 
ers from  the  board,  es&mined  and  allowed  by  the  auditor, 
and  approved  by  the  comptroller.  No  money  can  be  drawn 
from  the  treasury  otherwise.  It  is  stated,  on  the  respondent's 
points,  that  the  relator's  name  was  duly  returned  on  the  offi- 
cial pay-roll ;  that  such  was  the  usual  course  as  to  salaries ; 
that  the  appellant's  counsel  admitted  this  in  the  court  below, 
and  that  the  pay-roll  has  been,  in  fact,  examined  and  audited 
by  the  auditor,  as  far  as  such  a  claim  can  be  the  subject  of 
audit.  This  does  not  otherwise  appear  to  us.  Doubtless, 
such  is  the  understanding  of  counsel  for  the  relator.  It  is 
not  consistent,  however,  with  the  presentation  by  the  appel- 
lant of  the  printed  point,  claiming  the  advantage  of  the 
absence  from  the  writ  of  averments  to  that  effect.  We  must  be 
governed  in  such  case  by  the  record  before  us. 

We  are  of  opinion  that  the  lack  of  the  averments  in  the 
alternative  writ  is  fatal  to  the  relator's  application. 

It  follows,  that  the  order  appealed  from  must  be  reversed. 

All  concur. 

Order  reversed,  and  motion  for  peremptory  mandamus 
denied. 
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Thomas  M.  Tyng,  Appellant,  v.  The  Commercial  Warehouse 
Company  of  New  York,  Respondent. 

After  a  trial  and  the  decision  of  a  controversy  as  appearing  upon  the  proofs, 
where  no  question  was  made  during  the  trial  as  to  their  relevancy  under 
the  pleadings,  it  is  not  the  duty  or  within  the  rightful  authority  of  an 
appellate  court  to  deprive  the  successful  party  of  his  recovery  on  the 
ground  of  incompleteness,  or  imperfection  of  the  pleadings. 

Plaintiff  ^s  complaint  alleged  a  loan  of  money,  in  currency,  to  him  by 
defendant,  under  an  agreement  that  he  should  pay  for  the  loan  one-half 
of  one  per  cent  per  month  in  currency,  and  seven  per  cent  per  annum 
in  gold,  gold  being  then  at  a  premium  of  thirty-nine  and  one-half  per 
cent.    Heldj  that  the  facts  set  forth,  as  matter  of  law,  constituted  usury. 

Defendant,  by  its  charter,  was  authorized  to  receive  on  deposit  per- 
sonal property,  to  make  advances  thereon  or  on  pledge  thereof,  to 
collect  and  receive  interest  and  commission  at  the  customary  and  usual 
rates;  also  lo  take  the  chai'ge  and  custody  of  real  and  personal  estate 
or  choses  in  action,  and  to  advance  moneys  thereon  on  such  terms 
and  commissions  and  at  such  rates  of  interest  (not  exceeding  seven  per 
cent)  as  should  be  established  by  its  directors.  Hddy  that  these  provi- 
sions did  not  repeal  the  usury  laws  in  defendant's  favor,  or  give  it  any 
greater  power  to  charge  commissions  than  that  possessed  by  an  indi- 
vidual engaged  in  the  same  business,  and  that  the  question  whether 
commissions  charged  professedly  under  the  charter  were  in  fact  usurious 
was  one  of  fact  for  a  jury. 

Corporate  powers  are  to  be  construed  as  conferred  in  subordination  to  the 
general  laws  of  the  State. 

Plaintiff  was  allowed  as  damages  for  the  conversion  of  certain  bonds  their 
value  at  the  time  of  the  conversion,  with  interest.    Hdd^  proper. 

(Argued  June  18, 1874;  decided  September  22, 1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiiF  entered  upon  the  report  of  a  referee,  and 
directing  a  new  trial. 

The  complaint  alleged  in  substance  that,  on  the  5th  of  May, 
1868,  plaintiff  borrowed  of  defendant  $25,250,  in  currency, 
for  ninety  days,  upon  an  agreement  that  defendant  should 
pay  for  such  loan  one-half  per  cent  per  montli  in  currency, 
together  with  interest  at  the  rate  of  seven  per  cent  per  annum  ; 
that  gold  was  then  at  thirty-nine  and  one-quarter  per  cent 


18V4.]  Ttng  v.  Commercial  Warkhoitse  Co.*  309 

—       — ~- 

Statement  of  case. 

premiam  in  the  market ;  that  thereupon  plaintiff  made  and 
delivered  his  promissory  note  for  $25,641.75,  payable  ninety 
days  after  date,  at  seven  per  cent  in  gold,  and  at  the  same 
time  deposited,  as  collateral  security,  thirty-four  $1,000  bonds 
of  the  Western  Pacific  Railroad  Company ;  that  the  time  of 
payment  was  extended  and  the  loan  renewed  twice,  each  for 
sixty  days,  at  the  same  rate  of  interest,  gold  being,  at  the 
time  of  the  first  renewal,  at  forty-eight  percent  premium; 
defendant  also  agreeing  to  pay,  at  each  renewal,  one  per  cent 
for  the  management,  custody  and  charge  of  the  securities; 
that,  upon  the  last  renewal,  plaintiff  made  and  delivered  to 
defendant  an  agreement  in  writing  for  the  payment  of  the 
amount,  with  interest  as  aforesaid,  which  agreement  also  gave 
a  lien  upon  the  bonds;  that,  on  the  10th  February,  1869, 
the  amount  due  under  the  agreement  remaining  unpaid, 
defendant,  upon  due  notice  to  plaintiff,  sold  the  bonds  at 
public  auction,  bid  them  in,  and  subsequently  sold  them  at 
private  sale.  Plaintiff  asked  to  have  the.  agreement  canceled, 
and  that  defendant  deliver  up  said  bonds,  or  pay  the  value 
thereof,  with  interest. 

The  case  was  tried  and  submitted  upon  the  question  as  to 
whether  the  proof  established  usury ;  no  question  was  raised  on 
the  trial  as  to  the  suflSciency  of  the  pleadings.  The  referee 
found  the  facts  substantially  as  alleged  In  the  complaint ;  also 
that  the  value  of  the  bonds  was  $34,000 ;  and,  as  conclusions 
of  law,  that  the  loans  were  usurious,  and  that  plaintiff  was 
entitled  to  judgment  for  the  value  of  the  bonds,  with  interest 
from  the  time  of  their  sale  by  defendant. 

The  act  incorporating  defendant  contained  these  sections : 
**  Sec.  61  Said  corporation  shall  have  power  to  receive  on 
storage  or  deposit  any  goods,  wares,  merchandise,  or  other 
kinds  of  personal  property  for  safekeeping  or  shipment,  and 
to  Hiake  advances  thereon  or  on  the  pledge  thereof,  and  to 
transact  and  carry  on  all  kinds  of  business  usually  transacted 
by  warehousemen  and  lightermen  within  the  limits  of  said 
port;  and  to  collect  and  receive  the  usual  and  customary 
rates  of  dockage,  wharfage,  storage  and   lighterage,  for  the 
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use  of  their  docks,  <iuay8,  wharves  and  warehouses,  and  the 
machinery  and  elevators  connected  therewith,  or  the  lighters 
employed  by  them,  together  with  the  ciiarges  and  expenses 
incurred  for  labor,  or  otherwise,  in  the  receipt,  delivery  or 
custody  of  merchandise  received  by  or  stored  with  said  com- 
pany, including  such  advances  as  may  be  made  by  said  com- 
pany on  goods,  wares  and  merchandise  received  by  or  stored 
with  them,  with  interest  and  commission  at  the  usual  and 
customary  rates;  and  all  of  said  charges,  expenses,  advances, 
interest  and  commissions,  above  specified,  shall  be  a  lien,  and 
said  lien  may  be  enforced  by  a  sale  thereof  in  the  manner 
hereinafter  specified. 

"  Sec.  7.  This  company  shall  have  power  to  guarantee  the 
payment  or  collection  of  promissory  notes,  bills  of  exchange, 
bonds,  choses  in  action,  and  the  punctual  performance  of  all 
contracts  and  obligations,  contracted  at  such  rates  of  interest 
and  upon  such  terms  and  commissions  as  may  be  established 
by  the  directors  of  said  company ;  and  also  receive  and  take 
the  management,  charge  or  custody  of  real  or  personal  estate 
or  choses  in  action,  and  to  advance  moneys,  securities  or 
credits  thereon,  on  such  terms  and  commissions,  and  at  such 
rates  of  interest  as  may  be  established  by  said  directors,  pro- 
vided, however,  that  the  rates  of  interest  herein  authorized 
shall  not  exceed  seven  per  cent  per  annum." 

Win,  JF.  Shepard  for  the  appellant.  The  complaint  and 
plaintiff's  undisputed  testimony  establish,  a  clear  case  of 
usury.  (1  K.  S.,  773,  §  5 ;  1  Edm.  Stat,  at  Large,  726,  §  5  ; 
Oould  V.  Horner^  12  Barb.,  601 ;  Dagal  v.  Shavioris^  23  N. 
Y.,  491 ;  MiOer  v.  Schuyler,  20  id.,  622,  524  ;  Mer.  Ex,  Bk. 
V.  Com.  Warehouse  Co,,  49  id.,  635 ;  Fiedler*  v.  Darrin,  50 
id.,  437 ;  HaU  v.  Ernest,  36  Barb.,  685  ;  Tlwrnas  v.  Murray, 
34  id.,  157;  Sweet  v.  Spence,  35  id.,  44;  Bk.  of  Salina  v. 
AUord,  31  N.  Y.,  473 ;  Bk.  of  Utica  v.  Wager.  2  Cow.,  712, 
769.)  The  complaint  was  suflicient  as  to  the  charge  of  usury. 
{Fiedler  v.  Darrin,  50  N.  Y.,  443;  Miller  v.  Schuyler,  20 
id.,  524;  Mer,  Ex,  N,  Bk,  v.  Com,  W,  Co.,  49  id.,   635; 
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GotUd  V.  Homer^  12  Barb.,  601 ;  Dagal  v.  SknmonSy  23  N. 
Y.j  491 ;  Oatlin  v.  Ounter,  11  id.,  368 ;  Lounsbxiry  v.  Purdyy 
18  id.,  615,  520 ;  HoUoway  v.  Stephens,  2  N.  T.  S.  C,  562 ; 
McKnigkt  v.  Devlin,  52  N.  T.,  399-404: ;  McComdck  v. 
Sargon,  45  id.,  267 ;  Tift  v.  J/^wr,  59  Barb.,  619-627 ;  White  " 
V.  StiUman,  25  N.  Y.,  541,  542 ;  Pratt  v.  i?.  R.  R.  R.  Co., 
21  id.,  305 ;  Johnson  v.  Hathom,  2  Abb.  Ct.  App.,  465-469 ; 
Schroeffd  v.  Coming,  2  Comet.,  132 ;  Code,  §§  169-173.) 
'When  the  principal  contract  is  usurious  the  taint  follows  and 
avoids  all  subsequent  contracts  in  substitution  or  renewal. 
{Dowe  V.  Schutt,  6  Den.,  621 ;  Jacks-  v.  Nichols,  5  N.  Y., 
178 ;  Price  v.  Lyons  Bk.,  33  id.,  55  ;  Standish  v.  Parmly, 
1  N.  Y.  S.  C,  40.)  The  interest  on  the  loan  of  May  5, 
1868,  was  at  a  greater  rate  than  seven  per  cent  per  annum. 
Bk.  of  Com.  V.  Van  Vleck,  49  Barb.,  508 ;  Luling  v.  At.  Ins, 
Co.,  50  id.,  520 ;  Quin  v.  Lloyd,  1  Swe.,  253 ;  Branson  v. 
Rodes,  7  Wall.,  229 ;  Butler  v.  Horwitz,  id.,  258 ;  Chrysler 
V.  Renois,  43  N.  Y.,  209,  215 ;  FaiibA  v.  EaUfieisch,  52  id., 
28 ;  Rohhins  v.  DUlaye,  2  Keyes,  506,  509  ;  Eagleson  v. 
ShotweU,  1  J.  Ch.,  536 ;  Stuart  v.  M.  a?id  F.  Bk.,  19  J.  R., 
496 ;  Brown  v.  Vredenhurgh,  43  N.  Y.,  195.)  If  the  trans- 
action of  May  5,  1868,  had  been  made  in  form  under  sections 
6  and  7  of  defendant's  charter,  -and  if  so  made  as  a  device  to 
obtain  usurious  interest,  defendant  is  not  protected.  {Bobbins 
V.  DUlaye,  2  Keyes,  506 ;  Eagleson  v.  ShotweU,  1  J.  Ch., 
536 ;  Horton  v  Moot,  60  Barb.,  27 ;  Fiedler  v.  Darrin,  50 
N.  Y.,  437 ;  Matthews  v.  Coe,  49  id.,  657.)  A  pledgee  can- 
not buy  in  the  pledge  himself.  (Story  on  Bail.,  319  ;  Lewis 
V.  Graham,  4  Abb.,  106,  112  ;  Bryan  v.  Baldwin,  52  N.  Y., 
232.)  Every  fact  necessary  to  sustain  the  referee's  report 
was  proved  by  plaintiff.  {Gill  v.  McNamee,  42  N.  Y.,  44; 
Campbell  v.  Woodworth,  20  id.,  499  ;  Roe  v.  Hanson,  5  Lans., 
305.) 

jE  W.  Stoughton  for  the  respondent.  Courts  must,  in 
granting  relief,  proceed  secundum  allegata  et probata.  {Cole- 
man V.  Second  Ave.  R.  R.  Co.,  38  N.  Y.,  201,  204 ;  Degraw 
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V.  Elmore^  50  id.,  1 ;  Ross  v.  Martiny  51  id.,  108 ;  Vbarhees 
V.  Bonesteel,  16  Wall.,  29 ;  Bailey  v.  Ryd^,  6  Seld.,  370 ; 
Rome  Ex.  Bk.  v.  Eames^  1  Keyes,  592 ;  Wright  v.  Delafieldy 
25  N.  Y.,  268,  270.)  This  rule  is  applied  to  the  defence  of 
usury.  {Morford  v.  Davis^  28  X.  Y.,  484 ;  OuUer  v.  Wright^ 
22  id.,  472 ;  Manning  v.  Tyler^  21  id.,  567.)  It  was  neces- 
sary for  plaintiff  to  aver  that  the  bonds  were  received  and 
converted  contrary  to  the  statute  against  usury.  (2  R.  S., 
part  3,  tit.  .2,  chap.  6,  §  3,  p.  352;  2  Edm.,  363;  Schroeppel 
V.  Corning,  5  Den.,  253;  S.  0.,  2  Comst.,  132;  Code,  §  148.) 
Unless  a  usurious  agreement  is  averred  with  particularity  and 
proved  affirmatively  and  clearly  it  will  not  be  judicially 
established.  {Nourse  v.  Prime,  7  J.  Ch.,  77 ;  Livingston  v. 
Harris,  3  Paige,  533 ;  Vroom  v.  Ditmas,  4  id.,  526 ;  N,  0, 
Gas  Z.  Co.  V.  Dudley,  8  id.,  452,  457,  458;  Suydam  v. 
Bartle,  10  id.,  97 ;  Curtis  v.  Masten,  11  id.,  17 ;  Manning 
v.  Tyler,  21  N.  Y.,  569.)  To  constitute  a  usurious  agree* 
ment  the  borrower  must  agree  to  pay  the  sum  loaned  with 
interest  absolutely  unlawful.  {Spain  v.  Hamilton,  1  Wall., 
625.)  This  court  cannot  say  judicially,  without  pleading  and 
without  proof,  that  the  commission  agreed  upon  was  usurious. 
{Seymour  v.  Marvin,  11  Barb.,  80;  Matthews  v.  Coe,  49  N. 
Y.,  60.)  ThQre  is  no  evidence.upon  wliich  to  base  the  finding 
of  the  referee  that  the  loan  of  May  5,  1868,  was  usurious. 
{Seymour  v.  Marvin,  11  Barb.,  80;  Booth  v.  Swezy,  4  Seld., 
280 ;  Marvin  v.  Fetter,  8  Wend.,  534 ;  Manning  v.  Tyler, 
21  K  Y.,  569;  Thomxis  v.  Murray,  32  id.,  612;  Valentifie 
v.  Conner,  40  id.,  252,  253;  Clark  v.  Sheehan,  47  id.,  196, 
197;  Smith  v.  Mai'vin,  27  id.,  137;  Condit  v.  Baldwin,  21 
id.,  221 ;  Mer.  Ex.  Bk.  v.  Com.  W.  Co.,  49  id.,  640;  Thurs- 
ton V.  Cornell,  38  id.,  281;  Fielder  v.  Darrin,  50  id.,  443; 
Cornell  v.  Barnes,  26  Wis.,  473 ;  Sign  v.  MiUer,  1  Hill,  227 ; 
Aldrich  v.  Reynolds,  1  Barb.  Ch.,  44 ;  Marvin  v.  Hynes,  12  N. 
Y.,  232.)  This  is  not  a  case  in  which,  under  any  circum- 
stances, the  highest  value  of  the  bonds  at  any  time  before 
the  trial  would  be  the  damages.  {Matthews  v.  Coe,  49  N.  Y., 
67 ;  Baker  v.  Brake,  53  id.,  211.) 
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Johnson,  J.  The  plaintiff  had  judgment  on  the  report  of 
the  referee.  At  General  Term  this  judgment  was  reversed 
and  a  new  trial  ordered,  upon  a  question  of  law  only,  as  we 
are  bound  to  hold ;  the  reversal  not  appearing,  by  the  judg- 
ment, to  have  been  granted  on  the  facts.  The  inquiry  before 
u6  is,  therefore,  whether  the  referee  gave  judgment  contrary 
to  the  law.  No  question  appears  to  have  been  made  during 
the  trial  in  respect  to  the  production  of  evidence  founded  on 
any  notion  of  variance  or  insufficiency  of  allegation  on  the 
part  of  the  plaintiff.  Had  any  such  objection  been  made  it 
might  have  been  obviated  by  amendment  in  some  form  or 
upon  some  terms,  under  the  ample  powers  of  amendment 
conferred  by  the  Code  of  Procedure.  It  would,  therefore,  be 
highly  unjust,  as  well  as  unsupported  by  authority,  to  shut 
out  from  consideration  the  case,  as  proved,  by  reason  of 
defects  in  the  statements  of  the  complaint.  Indeed,  it  is 
difficult  to  conceive  of  a  case  in  which,  after  a  trial  and  deci- 
sion of  the  controvei'sy,  as  appearing  on  the  proofs,  when  no 
question  has  been  made  during  the  trial  in  respect  to  their 
relevancy  under  the  pleadings,  it  would  be  the  duty  of  a 
court,  or  within  its  rightful  authority  to  deprive  the  party  of 
his  recovery  on  the  ground  of  incompleteness  or  imperfection 
of  the  pleadings.  These  principles  we  regard  as  entirely 
settled.  {Catlin  v.  Gunter,  11  N.  Y.,  368;  Miller  v.  Schuy- 
ler, 20  id.,  524;  MeKnight  v.  Devlin,  52  id.,  399.) 

The  plaintiff  has,  moreover,  stated  a  case  which  makes  out 
usury,  upon  the  facts  which  he  has  set  forth,  as  matter  of  law. 
For  usury  consists  in  the  taking  or  reserving  upon  a  loan  of 
money  interest  at  a  greater  rate  than  seven  per  cent  per 
annum.  If  this  results  from  mistake  or  accident  it  is  not 
usury ;  otherwise,  it  is.  {Fiedler  v.  Darrin,  50  N.  Y.,  443.) 
The  plaintiff  avers  a  loan  of  money,  in  currenc}',  by  the 
defendant  to  him,  upon  an  agreement  that  he  should  pay  the 
defendant,  for  the  loan,  one-half  of  one  per  cent  per  month, 
in  currency,  and  seven  per  cent  per  annum  in  gold.  Leaving 
out  of  view  the  question  as  to  the  interest  being  required  to 
be  paid  in  gold,  there  is  a  clear  excess  of  interest  over  seven 
SicKBLs— Vol  XIII.        40 
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per  cent  per  annum  of  one-half  of  one  per  cent  per  month. 
Even  a  contingent  benefit  beyond  seven  per  cent  per  annnm 
renders  a  contract  usurious,  {Browne  v.  Vredenburgh^  43  N. 
Y.,  195.)  Of  course,  the  original  transaction  having  been 
usurious,  it  is  needless  to  trace  the  matter  through  the  several 
renewals.  None  of  them  purged  the  loan  of  its  original 
vice.  If  there  could  be  any  doubt  as  to  the  usurious  charac- 
ter of  the  original  loan,  that  doubt  has  been  settled  against 
the  defendant  by  the  finding  of  the  referee,  which,  as  it  is 
supported  at  least  by  some  evidence  (I  think  by  conclusive 
evidence),  cannot  now  be  reviewed. 

In  any  aspect  of  the  case  I  do  not  conceive  that  the  pro- 
visions of  the  charter  of  the  defendant  in  respect  to  com- 
missions, can  have  any  bearing  upon  the  question.  Its  lan- 
guage would  not  be  construed  to  repeal  the  usury  laws  in  the 
defendant's  favor,  even  if  the  language  employed  seemed 
capable  of  that  construction.  Corporate  powers  are  conferred 
in  subordination  to  the  general  laws  of  the  land,  and  are  so 
to  be  construed.  {People  v.  Utica  Ins,  Co.^  15  J.  E.,  358.) 
Its  power  to  charge  commissions  will  not  be  deemed  greater 
than  would  belong  to  an  individual  doing  the  same  busi- 
ness, as  he  might,  without  special  authority. 

In  MerchanU^  Ex,  NaL  Bank  v.  Commercial  Warehouse 
Co.  (49  N.  Y.,  635)  it  was  held  that  the  question  whether 
commissions  charged,  professedly  under  the  charter,  were 
usurious  or  not,  was  a  question  of  fact.  Under  that  view 
the  referee  has  found  against  the  defendant  in  respect  to  the 
several  renewals  of  the  original  loan ;  and  in  so  finding  he 
is  supported  by  all  the  proof.  Indeed,  were  the  question  not 
one  of  usury,  in  respect  to  which,  in  order  to  avoid  the  severe 
consequences  which  by  law  follow,  courts  are  often  thought 
to  be  willing  not  to  see,  the  case  would  scarcely  require  to  be 
stated,  so  clear  is  the  fact  against  the  defendant. 

In  respect  to  the  damages  there  is  no  legal  ground  of  com- 
plaint. The  rule  of  giving  the  highest  value  which  has 
been  lately  disapproved  and  overthrown  {Baker  v.  Drake, 
53  N.  Y.,  211)  was  not  applied.     The  referee,  upon  evidence 
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as  to  the  value  at  the  time  when  the  bonds  in  question  were 
finally  disposed  of  by  the  defendant,  gave  that  amount,  with 
interest. 

We  are  of  opinion,  upon  the  whole  qase,  that  there  was 
no  error  in  law  in  the  referee's  report,  and  that  the  judg- 
ment upon  it  ought  not  to  have  been  reversed. 

The  order  of  General  Term  granting  a  new  trial  should  be 
reversed,  and  judgment  on  report  of  referee  affirmed,  with 
costs. 

AH  concur. 

Order  reversed,  and  judgment  accordingly. 


ViOENzo  Casoni  et  al..  Respondents,  v,  Leokaed  W.  Jebomb, 

impleaded,  etc..  Appellant. 

Where  the  authority  of  an  executor  is  revoked,  and  an  administrator,  with 
the  will  annexed,  is  appointed,  it  is  not  essential  to  the  validity  of  the 
bond  to  be  given  by  him  as  such  that  his  special  character  should  be 
recited  therein;  a  bond  in  the  ordinary  form  required  of  general 
administrators  by  the  statute  is  valid  and  proper.     (2  R.  S.,  p.  78,  §  45.) 

The  ignorance  of  the  sureties,  when  they  executed  the  bond,  of  the  real 
nature  of  the  administration,  is  not  available  as  a  defence  in  an  action 
upon  the  bond;  nor  is  the  fact  that  they  were  misled  or  deceived  by 
those  at  whose  request  they  executed  it,  as  against  one  who  was  no  way 
connected  with  the  deception. 

Upon  the  appointment  of  defendant  R.  as  administratrix  de  bonis  non,  and 
the  issuing  to  her  of  letters  with  the  will  annexed,  she,  with  the  other 
defendants  as  her  sureties,  executed  and  delivered  to  the  surrogate  a 
bond  in  the  usual  form.  Subsequently,  one  of  the  clerks  in  the  surro- 
gate's office,  without  the  knowledge  or  assent  of  any  of  the  parties 
interested,  inserted  in  the  recital  in  the  bond,  after  the  word  administra- 
trix, the  words  "  with  the  will  annexed."  In  an  action  upon  the  bond, 
heldy  that  the  words  inserted  did  not  change  the  legal  force  and  charac- 
ter of  the  bond,  nor  did  the  unauthorized  insertion  thereof  avoid  the 
instrument,  or  relieve  the  obligors  from  liability  under  it  as  originally 
executed. 

Upon  the  final  accounting  of  R.,  as  administratrix,  the  surrogate  decreed 
that  she  pay  plaintiffs  the  amount  of  a  claim  made  by  them  against 
the  estate.  In  an  action  upon  her  bond,  held,  that  the  obligors 
were  concluded  by  the  decree  from  contesting  the  liability  of  the  estate 
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for  the  debt;  that  so  long  as  the  decree  remained  unreversed  it  could  not 
be  questioned  in  a  collateral  action  either  by  the  administratrix  or  her 
sureties. 

After  proceedings  have  b^en  instituted  by  an  administrator  for  a  final 
accounting  and  the  surrogate  has  acquired  jurisdiction  thereof,  the  revo- 
cation of  the  letters  of  administration  does  not  oust  the  surrogate  of 
jurisdiction  or  prevent  him  from  proceeding  to  a  final  decree. 

It  teems,  that  in  such  case  it  is  proper  and  may  be  necessary  that  a  new 
administrator  should  be  appointed  to  represent  the  estate  before  con- 
tinuing the  proceedings. 

(Argued  June  18,  1874;  decided  September  22,  1874.) 

Appeal  by  defendant  Jerome  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of»  a  referee. 

This  action  was  brought  upon  a  bond  given  by  defendant 
Virginia  Ree,  as  administratrix  of  the  estate  of  Uriah  P. 
Levy,  the  other  defendants  being  her  sureties  therein.  The 
bond  was  in  the  usual  form,  the  condition  thereof  as  follows : 

"  The  condition  of.  this  obligation  is  such  that  If  tlie  above 
Virginia  Levy  shall  faithfully  execute  the  trust  reposed  in 
her,  as  administratrix  of  all  and  singular  the  goods,  chattels 
and  credits  of  Uriah  P.  Levy,  late  of  the  city  of  New  York, 
deceased,  and  obey  all  orders  of  the  surrogate  of  the  county 
of  New  York  touching  the  administration  of  the  estate  com- 
mitted to  her,  then  this  obligation  to  be  void,  else  to  remain 
in  full  force  and  virtue." 

The  complaint  asked  that  the  bond  be  reformed  by  inserting 
the  words  "  with  the  will  annexed  "  after  the  word  "  admin- 
istratrix "  in  the  condition,  and  that  defendant  be  adjudged 
to  pay  a  sum  found  due  and  decreed  to  be  paid  to  plaintiffs 
by  said  administratrix  upon  her  final  accounting. 

The  facts  as  found  by  the  referee  are  substantially  as 
follows : 

Uriah  P.  Levy  died  in  the  city  of  New  York,  where  he 
then  resided,  March  22d,  1862,  and  left  surviving  him  his 
widow,  Virginia  Levy,  who  afterward  was  married  to  one 
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William  J.  Kee  and  who  is  the  defendant  named  Virginia 
Bee.  He  left  a  last  will  and  testament  which  was  duly 
admitted  to  probate,  and  afterward  the  validity  of  certain 
trnsts,  or  intended  charitable  uses,  was  contested  in  our  courts 
and  was  decided  in  the  Court  of  Appeals.  (See  Levy  v. 
Levy,  33  N.  T.,  97.) 

After  that  decision  the  executors  named  in  the  will  were 
duly  removed  and  on  or  about  17th  May,  1866,  the  said 
Virginia  Levy  applied  in  writing  to  the  surrogate  of  the 
county  of  New  York  to  be  appointed  by  him  administratrix, 
with  the  will  annexed,  of  the  goods,  chattels  and  credits  of 
said  Uriah  P.  Levy,  and  such  letters  were,  on  the  22d  May, 
1866,  granted  to  her  by  said  surrogate  on  such  application, 
and  on  the  previous  execution  by  all  the  defendants  in  this 
action  of  the  bond  set  forth  in  the  complaint  in  the  precise 
form  set  forth  in  the  complaint.  The  words  "  with  the  will 
annexed"  were  omitted  from  said  bond  after  the  word  admin- 
istratrix by  the  mistake  of  the  clerk  in  said  surrogate's  office 
until  his  attention  was  drawn  to  the  bond  in  the  year  1869 
by  a  fellow  clerk  in  said  office  when,  without  the  knowledge 
or  assent  of  any  person  interested  in  the  estate,  he  inserted 
those  words  after  said  word  "  administratrix,"  he  supposing 
that  he  had  a  right  so  to  do. 

The  said  administratrix  entered  upon  the  performance  of 
her  duties  and  so  continued  until  30th  September,  1868, 
when  the  letters  of  administration  to  her  were  duly  revoked 
by  the  surrogate.  On  28th  January,  1868,  she  filed  her  peti- 
tion for  a  final  settlement  of  her  accounts,  and  such  proceed- 
ings were  thereupon  had  that,  by  a  decree  of  the  surrogate 
entered  on  28th  August,  1869,  she  was  adjudged  to  have 
remaining  in  her  hands  to  be  paid  and  distributed  $84,678.33 
belonging  to  said  estate,  and  by  said  decree  it  was  adjudged 
that  there  was  due  to  the  said  plaintiffs  from  said  administra- 
trix the  sum  of  $5,500,  the  amount  of  their  claim  against 
said  estate,  which  she  was  directed  to  pay,  with  costs.  On 
17th  September,  1869,  the  said  surrogate  made  out  his  cer- 
tificate of  the  said  debt  and  costs  which  was,  on  the  same 
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day,  duly  filed  with  the  clerk  of  the  city  and  county  of  TSew 
York,  and  by  him  duly  entered  and  docketed  in  the  book 
required  by  law  for  that  purpose.  Afterward,  on  the  same 
day,  execution  was  duly  issued  thereon  to  the  sheriff  of  the 
city  and  county  of  New  York  against  the  property  of  the 
said  Virginia  Ree,  and  was  afterward,  on  20th  September, 
1869,  duly  returned  by  said  sheriff  wholly  unsatisfied,  and 
upon  petition  the  bond  was  duly  assigned  to  plaintiffs  for 
prosecution. 

The  claim  of  the  plaintiffs  was  for  a  monument  to  the 
memory  of  the  testator  erected  on  the  employment  of  the 
administratrix.  The  will  directed  that  a  monument  should 
be  erected.  The  referee  found  that  the  one  in  question  did 
not  conform  in  all  respects  to  such  monument  as  the  tes- 
tator had  required,  but  it  did  conform  to  what  was  required 
under  the  arrangement  between  the  plaintiffs  and  the 
administratrix. 

Upon  the  trial  the  defendant  Jerome  asked  leave  to  add 
a  fourth  defence  to  his  answer,  founded  on  the  fact  that 
the  monument  was  not  constructed  according  to  the  direc- 
tions of  the  will.  The  referee  held  that  the  proposed  matter 
would  not  be  a  good  defence,  therefore  refused  to  allow  the 
amendment. 

Evidence  was  given,  on  the  part  of  defendant  Jerome,  tend- 
ing to  show  that  he  was  deceived  by  the  representations  made 
to  him  at  the  time  of  signing,  and  supposed  the  whole  will 
set  aside  and  that  Mrs.  Ree  was  general  administratrix^ 

Wm.  Henry  Anthon  for  the  appellants.  To  hold  a  party 
upon  an  altered  instalment  it  must  be  shown  that  the  altera- 
tion was  made  in  good  faith  and  with  consent  of  the  parties 
sought  to  be  bound.  ( J?.  aiid  W.  Plank-road  Co,  v.  Wenslery 
21  Barb.,  56.)  The  referee  erred  in  holding  that  the  words 
"administratrix  of  the  goods,  chattels  and  credits,"  etc.,  are 
broad  enough  to  include  an  administratrix  with  the  will 
annexed  of  a  testator.     (3  R.  S.  [5th  ed.],  157,  §  22  ;  Bowers 
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V.  EmeTBon^  14  Barb.,  652 ;  Wood  v.  Vanderhergh^  6  Paige, 
277,  285.) 

W.  FT.  MacFdrlcmd  for  the  respondents.  A  judicial  bond 
must  be  construed  by  reference  to  the  law  in  pursuance  to 
which  it  was  given.  {Soldini  v.  Hycms^  15  La.  An.,  551 ; 
HarizeU  v.  Commonwealth^  42  Penn.,  451 ;  Irvine  v.  Ballott^ 
2  Grant's  Cas.,  73 ;  Clayton  v.  Anthony,  15  Grat.  [Va.], 
518 ;  Sikea  v.  Smith,  4  Jones'  Eq.  [N.  C],  361.)  Sureties 
to  an  administrator's  bond  may  be  liable,  even  though  the 
letters  of  administration  be  void.  {Foster  v.  Commonwealth, 
35  Penn.  St.,  150.)  An  administrator's  bond,  though  improp- 
erly executed,  is  voidable  only  at  the  option  of  the  obligees. 
{Cohea  V.  State,  34  Miss.,  179 ;  Stale  v.  Winfree,  15  La.  An., 
643.)  The  bond,  as  executed,  is  sufficient  to  bold  the  sureties 
for  the  faithful  performance  of  the  duties  of  an  administrator 
with  the  will  annexed.  {Judge  of  Probate  v.  CUiggett,  36 
N.  H.,  381 ;  Shaler  v.  EUvng'a  ajppeal,  43  Penn.  St.,  83 ; 
Foster  v.  Commonwealth,  35  id.,  148 ;  Fjjh  parte  Brown,  2 
Bradf.,  22 ;  BoUston  v.  Wood,  15  111.,  159 ;  Taylor  v.  State, 
15  Ind.,  202 ;  Heard  v.  Lodge,  20  Pick.,  58  ;  Kyle  v.  Mays, 
32  Ala.,  692 ;  Lamhhin  v.  Reyer,  19  id.,  228 ;  HarizeU  v. 
GommxmweaUh,  42  Penn.  St.,  454 ;  People  v.  Downing,  4 
Sandf.,  189;  Atkins  v.  Kinnaai,  20  Wend.,  241 ;  Ja/)kson  v. 
Bohinson,  4  id.,  436.) 

Ain)BEWs,  J.  The  statute  provides  that  every  adminis- 
trator shall,  before  receiving  letters  of  administration, 
execute  a  bond  with  sureties,  to  be  approved  by  the  sur- 
rogate, conditioned  that  he  shall  faithfully  execute  the 
trust  reposed  in  him  as  such,  and  also  that  he  shall  obey  all 
orders  of  such  surrogate  touching  the  administration  of  the 
estate  committed  to  him.  (2  K.  S.,  77,  §  42.)  The  statute 
defines  the  cases  in  which  letters  of  administration  may  be 
issued,  which  include  the  issuing  of  letters  of  adminis- 
tration with  the  will  annexed,  as  also  in  case  of  general 
intestacy.     Whether  the  administration  is  general  or  special. 
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the  appointee  has  the  same  legal  character,  and  is  properly 
denominated  an  administrator.  In  either  case,  he  derives 
his  title  to  the  personal  assets  of  the  deceased  solely  from  the 
appointment. 

The  position  of  a  general  administrator,  and  an  adminis- 
trator cum  testa/menUiin  annexoj  differs  in  this:  that  in  the 
latter  case,  the  will,  so  far  as  it  is  consistent  with  law, 
is  the  rule  for  the  management  and  distribution  of  the  estate, 
and  in  the  former  the  ultimate  right  to  the  personal  assets  is 
regulated  by  the  statute  of  distributions.  Both  kinds  of 
administration  were  recognized  in  the  statute  21  Henry  8, 
chapter  5,  and  various  and  definite  provisions  are  found  in 
our  statutes  relating  to  the  latter  When  the  appointment  of 
the  executor  fails,  either  by  his  renouncing,  or  his  neglect  lo 
qualify,  or  by  reason  of  his  being  legally  incompetent  to  act, 
letters  of  administration  with  the  will  annexed  are  to  be 
issued,  and  also  when  his  authority  has  been  revoked  or  ter- 
minated after  he  has  commenced  the  execution  of  the  trust. 
Special  provision  is  made  for  security  to  be  given  by  the 
administrator  with  the  will  annexed  (sec.  45),  who  (the 
statute  declares)  shall  give  bonds  in  the  like  penalty  with 
like  sureties  and  conditions  as  are  required  of  adminis- 
trators, and  shall  have  the  like  power  and  autliority.  The 
bond  upon  which  this  action  is  brought  was  given  on  the 
appointment  of  Mrs.  Levy  as  administratrix  de  honia  nan  of 
the  estate  of  her  husband,  upon  issuing  to  her  letters  of 
administration  with  the  will  annexed,  after  the  i-e vocation 
by  the  surrogate  of  letters  testamentary  previouslj^  granted 
to  the  executors  named  in  the  will.  The  condition  of  the 
bond  follows  the  words  of  the  statute.  The  administra- 
trix and  her  sureties  undertake  that  she  shall  faithfully 
execute  the  trust  reposed  in  her  as  administratrix,  and  obey 
all  orders  of  the  surrogate  touching  the  administration  of  the 
estate.  It  is  true-that  her  special  character  as  administratrix 
with  the  will  annexed  is  not  recited  in  the  bond,  but  this  was 
not  essential  to  its  validity.  Whether  she  was  a  general  or 
special  administratrix,  would  have  been  disclosed  by  an  exam- 
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ination  of  the  order  appointing  her,  and  the  bond  must  be 
held  to  refer  to  her  acts  and  conduct  in  the  actual  character  and 
relation  to  the  estate  which  she  held  by  virtue  of  that  appoint- 
ment. The  bond  was  given  for  the  security  of  creditors  and 
other  persons  interested  in  the  estate,  and  the  ignorance  of  the 
sureties,  when  they  executed  the  bond,  of  the  real  nature  of 
the  administration,  or  that  they  may  have  been  misled  or 
deceived  by  those  at  whose  solicitation  they  executed  it,  as 
to  the  nature  or  degree  of  the  responsibility  they  assumed, 
cannot  avail  them  as  a  defence  against  the  claims  of  persons 
for  whose  security  it  was  taken,  and  who  were  in  no  way 
connected  with  the  deception  practiced  upon  them.  The 
insertion  of  the  words  "with  the  will  annexed,"  in  the 
bond  after  its  execution,  by  one  of  the  clerks  in  the  oflSce 
of  the  surrogate,  without  the  consent  of  the  obligors,  did 
not  change  its  legal  force  or  character,  and  his  unauthorized 
act  does  not  avoid  the  instrument,  or  relieve  the  obligors 
from  liability  under  it,  as  originally  executed.  The  altera- 
tion was  immaterial,  and  was  made  by  a  person  who  stood 
in  the  position  of  a  stranger  to  the  parties  claiming  under  it. 
In  such  a  case  the  altered  instrument  may  be  enforced 
according  to  its  original  terms.  {JaeJcson  v.  Maliuy  15  J.  B., 
293;  Waring  v.  Smyth^  2  Barb.  Ch.,  119;  Bees  v.  Over- 
hat$gkj  6  Cow.,  746 ;  Malin  v,  Malin^  1  Wend.,  625 ;  ZTnited 
StcUea  V.  Hatch^  Paine,  336.) 

The  defendant  is  concluded  by  the  decree  of  the  surro- 
gate from  contesting  the  liability  of  the  estate  for  the  debt 
of  the  plaintiff.  This  question  was  directly  adjudged  by 
the  decree,  and  the  administratrix  was  directed  to  pa}'  the  debt 
found  to  be  due  to  the  plaintiff  out  of  the  assets  in  her  hands. 
It  is  by  no  means  certain  that  the  plaintift^s  claim  was  a 
charge  against  the  estate  of  the  testator.  The  contract  upon 
which  it  was  founded  was  made  with  the  administratrix  and 
within  the  case  of  Ferrin  v.  Myrick  (41  N.  Y.,  316),  she  was 
liable  upon  it  personally  and  not  as  administratrix.  But  the 
question  whether  the  plaintiff's  demand  was  a  debt  against 
the  estate,  was  necessarily  determined  by  the  surrogate  on 
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tlie  accounting,  and  so  long  as  the  decree  stands  unreversed, 
it  cannot  be  questioned  in  a.  collateral  action  either  by  the 
administratrix  or  her  sureties.  Sureties  are  bound  by  the 
decree  of  the  surrogate  in  such  a  case,  because  by  their  con- 
tract they  have  made  themselves  privy  to  the  proceedings 
against  their  principal,  and  when  the  principal  is  concluded, 
the  surety,  in  the  absence  of  fraud  or  collusion,  is  concluded 
also.  {Douglass  v.  Rowland^  24  Wend.,  35 ;  Jackson  v.  GHs- 
wold^  4  Hill,  522 ;  Annett  v.  Terry,  35  N.  Y.,  256 ;  Baggott 
v.  Boulger,  2  Duer,  160.) 

But  neither  the  principal  nor  sureties  are  bound  by  the 
decree,  if  the  surrogate  had  no  jurisdiction  to  pronounce  it.  It 
is  claimed  that  the  revocation  of  the  letters  of  administration, 
after  the  proceedings  for  the  final  accounting  were  instituted, 
and  before  the  decree  was  made,  ousted  the  surrogate  of  juris- 
diction, and  that  an  accounting  thereafter  could  only  be  had 
in  a  new  proceeding  at  the  instance  of  the  person  succeeding 
to  the  administration  of  the  estate,  pursuant  to  the  sixty- 
eighth  section  of  the  statute.  This  position  cannot,  we  think, 
be  maintained.  A  final  accounting  under  the  statute  can 
be  had  on  the  application  of  the  administrator  or  execu- 
tor. In  this  case  the  surrogate  acquired  jurisdiction  of  the 
proceedings  upon  the  application  pursuant  to  the  statute  for 
a  final  accounting,  made  by  the  administratrix,  and  when 
jurisdiction  is  once  acquired,  we  see  nothing  in  the  statute 
which  prevents  the  surrogate  proceeding  to  a  final  decree, 
although  meanwhile  the  authority  of  the  administratrix  may 
have  been  revoked.  It  is  proper  and  it  may  be  necessary 
that  a  new  administrator  should  be  appointed  to  represent 
the  estate  before  continuing  the  proceedings,  and  it  does  not 
appear  that  this  was  not  done,  and  if  necessary  to  sustain  the 
proceedings  it  will,  in  the  absence  of  proof,  be  presumed  that 
a  new  appointment  was  made. 

The  judgment  of  the  General  Term  should  be  afiSrmed. 

All  concur,  except  Rapa.llo,  J.,  not  voting. 

Judgment  affirmed. 
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The  People  ex  rel.  Gottlieb  Gbissleb  et  al.,  Appellants, 
V.  Henby  Dudley,  Committee,  etc.,  et  al..  Respondents. 

• 

S.  beiog  the  lessor  of  certain  premises,  and  also  mortgagee  of  the  lease  and 
term,  took  possession  under  a  warrant  of  dispossession  against  the  lessees. 
He  then  foreclosed  his  mortgage;  this  by  its  terms  was  made  sub- 
ject to  rents,  covenants,  etc.,  of  the  lease.  The  complaint  in  the  fore- 
closure suit  prayed,  and  the  judgment  directed,  the  sale  of  the  premises 
and  leases  mortgaged  ;  neither  contained  the  clause  of  the  mortgage, 
that  the  term  conveyed  was  subject  to  the  payment  of  rent  The  judg- 
ment directed  the  sheriif  to  deduct  from  the  proceeds  of  sale  all  rents 
due  upon  the  mortgaged  lease.  The  relators  were  parties  .to  the  fore- 
closure suit,  and  became  purchasers  upon  the  sale.  Bieldy  that  the  sale 
was  simply  of  the  lease,  w^ith  its  correlative  obligations;  that  by  the  pur- 
chase relators  became  assignees  of  the  lease  and  term,  and  took  subject 
to  the  obligation  to  pay  rent,  which  had  not  been  released  or  extinguished. 

The  lease  given  by  8.  included  premises  owned  by  him,  and  also  other 
premises  in  which  he  had  a  leasehold  interest.  He  died,  leaving  a  will 
by  which  he  devised  and  bequeathed  all  his  real  estate,  and  the  residue 
of  all  his  estate  to  his  son  N.  Meld,  that  there  was  sufficient  unity  of  a 
right  to  possession  in  N.,  and  the  executors  of  8.,  as  joint  owners  of  the 
lease  and  representatives  of  the  lessor,  to  justify  proceedings  instituted 
in  their  names  jointly,  to  dispossess  the  relators  for  non-payment  of 
rent. 

Apportionment  of  rent,  in  cases  where  it  is  permitted,  is  for  the  benefit  of 
the  owners  of  the  rent,  and  the  omission  to  apportion  is  not  a  matter  of 
which  the  tenant  can  complain,  unless  something  has  transpired  to 
relieve  him  from  liability  to  pay  the  whole  rent. 

Proceedings  to  dispossess  a  tenant  for  non-payment  of  rent  are  not 
invalidated  because  of  demand  of  the  rent  with  interest;  the  landlord  is 
entitled  to  interest,  83  an  incident  to  the  principal,  from  the  time  of  the 
default  in  payment. 

The  subject  expressed  by  the  title  of  an  act  entitled  "  An  act  to  amend  the 
Ck>de  of  Procedure,''  fairly  embraces  the  jurisdiction  or  practice  of  all  the 
courta  of  the  State.  The  act,  therefore,  of  1870,  thus  entitled  (chap. 
741,  Laws  of  1870),  is  not  repugnant  to  the  constitutional  provision 
requiring  local  bills  to  contain  but  one  subject  which  must  be  expressed 
in  Its  title  (Const,  art.  8,  §  16),  because  of  its  containing  a  provision 
extending  the  jurisdiction  of  the  justices  of  the  District  Courts  of  the 
city  of  New  York,  throughout  the  city. 

(Aigued  June  18, 1874;  decided  September  23,  1874.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department  affirming 
upon  certiorari  a  judgment  of  a  justice  of  one  of  the  District 
Courts  in  the  city  of  New  York,  made  in  summary  proceed- 
ings under  the  statute  to  remove  the  relators  from  certain 
premises  in  said  city  for  nonpayment  of  rent.  (Reported 
below,  1  Hun,  102 ;  3  N.  Y.  S.  C.  R.  (T.  &  C),  179.) 

In  1867,  Joseph  R.  Stuyvesant,  late  of  the  city  of  New 
York,  deceased,  was  the  owner  of  two  lots  on  Third  avenue 
in  said  city,  known  as  Nos.  158  and  160,  and  the  lessee  of 
two  other  lots,  Nos.  152  and  154.  During  July,  in  said  year, 
he  made  a  lease  of  the  four  lots,  with  the  buildings  thereon, 
to  Browning  and  Moore  for  ten  years,  from  May  1, 1868 ;  rent 
$6,000  per  annum,  payable  quarterly.  ■  The  lessees  made 
improvements  to  the  amount  of  $50,000. 

In  August,  1868,  Browning  and  Moore  made  a  mortgage 
on  this  lease,  and  a  lease  of  other  property  held  by  them,  to 
Stuyvesant,  to  secure  the  payment  of  the  sum  of  $20,000. 

The  mortgage  recited  the  lease,  and  the  granting  clause, 
after  describing  the  premises  by  metes  and  bounds,  contained 
the  following :  "  Together  with  all  and  singular  the  edifices, 
buildings,  rights,  members,  privileges  and  appurtenances 
thereunto  belonging,  or  in  any  wise  appertaining ;  and  also 
all  the  estate,  right,  title,  interest,  term  of  years  yet  to  come 
and  unexpired,  property,  possessiou,  claim  and  demand  what- 
soever, as  well  in  law  as  in  equity,  of  the  said  parties  of  the 
first  part,  of,  in  and  to  the  said  demised  premises,  and  every 
part  and  parcel  thereof,  with  the  appurtenances  ;  and  also  the 
said  indentures  of  lease,  and  every  clause,  article  and  condi- 
tion therein  expressed  and  contained  ;  to  have  and  to  hold  the 
said  indentures  of  lease,  and  other  hereby  granted  premises, 
unto  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators or  assigns,  to  his  and  their  only  proper  use,  benefit 
and  behoof,  for  and  during  all  the  rest,  residue  and  remain- 
der of  the  said  term  of  years  yet  to  come  and  unexpired, 
subject,  nevertheless,  to  the  rents,  covenants,  conditions  and 
provisions  in  the  said  indentures  of  lease  mentioned." 
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On  or  about  the  2d  of  April,  1869,  Browning  and  Moora 
were  dispossessed,  as  the  evidence  tended  to  show,  for  nonr 
payment  of  rent,  and  Stujvesant  re-entered  into  possession  of 
the  premises  so  leased  by  him.  He  subsequently  commenced 
ail  action  in  the  Superior  Court  for  the  foreclosure  of  the  mort- 
gage. The  complaint  described  the  mortgage  simply  as  con- 
veying the  premises  "  with  the  leases  and  terms  of  years  of 
the  said  Browning  and  Moore."  The  relators  Grissler  and 
Fausel  had  previously  filed  a  mechanics'  lien  against  the 
premises  and  were  made  defendants  in  the  foreclosure  suit. 
They  answered,  setting  up  their  lien,  claiming  it  to  be  in 
equity  a  lien  prior  to  the  mortgage.  The  court  held  that  the 
answer  did  not  set  up  a  defense,  and  gave  judgment  to  that 
effect.  The  judgment  ordered  a  sale  of  the  premises,  describ- 
ing them  in  the  same  manner  as  in  the  complaint,  and 
including  the  clause  above  quoted  therefrom.  After  the 
usual  instructions  therein  to  the  sheriff  to  deduct  his  fees  and 
any  liens  for  taxes  and  assessments,  it  directed  him  to  p  ij 
"all  rents  due  by  the  defendants  Browning  and  Moore,  upon 
the  leases  mentioned  in  the  mortgage,"  the  plaintiff 's  costs, 
and  then  the  amount  due  on  the  mortgage.  Upon  the  sale, 
the  relators  beciime  the  purchasers.  The  sheriff's  deed  con- 
tained the  same  description  and  clause  as  above  stated  in  the 
complaint  and  judgment,  with  the  habendum  clause  as  fol- 
lows :  "  For  the  full  end  And  term  of  years  yet  to  come  and 
unexpired  of  the  said  Joseph  G.  Browning  and  Jacob  W. 
Moore." 

The  relators  entered  into  possession  of  the  premises  October 
11,  1869,  under  the  sheriff's  deed,  and  by  themselves  and 
their  tenants  l^ave  since  occupied  the  same. 

They  refused  to  pay  rent  to  Stuyvesant,  and  on  the  6th  day 
of  March,  1872,  proceedings  under  the  statute  to  remove 
them  were  commenced  against  them  by  him,  which  they 
opposed.  Judgment  upon  these  proceedings  was  rendered 
against  them,  and  they  brought  a  certiorari  to  the  Supreme 
Court;  but  such  judgment  was  affirmed  by  the  General  Term. 

On  about  the  13th  day  of  March,  1873,  Stuyvesant  died, 
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continuing  up  to  the  time  of  his  death  landlord  of  all  of 
the  said  premises,  and  leaving  a  last  will  and  testament.  By 
such  will  he  appointed  one  of  the  respondents  herein,  Nicholas 
W.  S.  Catlin,  one  of  his  executors,  who  alone  has  qualified 
as  such. 

By  the  terms  of  his  said  will  he  gave,  devised  and  bequeathed 
all  his  real  estate  of  every  kind  to  his  son  Nicholas  W.  Stuy  ve- 
sant,  and  the  residue  of  his  estate  after  compliance  with  the 
provisions  of  the  will.  Before  his  death  Nicholas  had  become 
insane,  and  on  the  24th  day  of  April,  1873,  on  a  commission 
de  lunatico  inquirendo,  issued  by  the  Supreme  Court,  he  was 
found  to  be  a  lunatic,  and  a  commission  was  issued  committing 
the  care  and  custody  of  his  person,  and  the  management  and 
control  of  his  estate,  to  Henry  Dudley,  one  of  the  respondents. 

Nicholas  authorized  Dudley  to  demand  such  portions  of 
the  rent  accruing  under  the  terms  of  said  lease  as  might  be 
due  him,  either  separately  or  in  conjunction  with  the  said 
Dudley  as  committee ;  and  thereupon  Dudley  demanded  the 
whole  of  the  rent  due  under  the  terms  of  the  lease  for  the 
quarters  ending  May  1st,  August  1st  and  November  1st,  1878, 
with  interest  from  the  respective  periods  when  the  same 
became  due,  but  the  relators  refused  to  pay,  and  thereupon 
these  proceedings  were  commenced. 

John  J.  Townsend  for  the  appellants.  A  statute  affecting 
the  jurisdiction  of  the  District  Coi^rts  of  New  York  city  is 
local.  {Ruber  v.  The  People,  49  "N.  T.,  135;  Gaskin  v. 
Meek,  42  id.,  186 ;  The  People  v.  O'Brien,  38  id.,  193 ; 
The  PeapU  v.  HUl,  35  id.,  449 ;  People  v.  Alden,  26  How., 
166.)  The  provision  of  chapter  741,  Laws  of.  1870,  entitled 
"  an  act  to  amend  the  Code  of  Procedure,"  extending  the 
jurisdiction  of  said  courts  in  summary  proceedings  against 
lessees  (sec.  4)  is  repugnant  to  article  3,  section  16,  of  the  Con- 
stitution as  the  subject  is  not  expressed  in  the  title,  and  it  is 
therefore  void.  {^People  v.  Suprs.  of  C,  43  N.  Y.,  10 ; 
People  V.  HiU,  35  id.,  449.)  After  the  lessors  re-entered  the 
covenant  to  pay  rent  was  extinguished.     (Cruise  Digest,  tit. 
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28, ''  Rents,"  chap.  3,  §  4 ;  Gilbert  on  Rents,  149 ;  Astor  v. 
Haytj  5  Wend.,  617;   Spencer*8  case^  5  Cow.,  16.)     The 
direction  in  the  judgment  of  foreclosure  as  to  payment  of 
rent  was   not   equivalent   to   a   redemption.     {Robinson  v. 
Bryauy  25  N.  Y.,  321 ;  5  Cow.,  448 ;  Jackson  v.  Hakes^  2 
Gaines,  335.)     The  appellants  take  for  the  balance  of  the  term 
by  estoppel.     (1  Kent  Com.,  414.)     In  order  to  sustain  sum- 
mary proceedings  it  must  appear  clearly  that  the  conventional 
relation  of  landlord  and  tenant  existed  by  agreement,  not  by 
operation  of  law.      {Campbell  v.   MaUory^  22  How,,  186 ; 
Hill  V.  Stocking^  6  Hill,  314 ;  Benjamin  v.  Benjamin^  5  N. 
Y.,  383 ;  People,  v.  Simpson^  28  id.,  55 ;  Roa^h  v.  Cozine^  9 
Wend.,  227;   Sims  v.  Humphrey^  4  Den.,   185;  Peoples. 
BigeloWy   11   How.,  83 ;   Russell  v.  Russell^  32  id.,  400.) 
They  cannot  be  used  to  enforce  a  right  of  re-entry  for  breach 
of  other  covenants  aside  from  those  for  payment  of  rents. 
(  Wilson  V.  Swayze,  15  Abb.,  432  ;  Beach  v.  Nixon^  9  N.  Y., 
35.)     The  rents  were  apportioned  by  the  act  of  the  landlord. 
Woodfall,  361 ;  West  v.  LasoeUis^   Cro.  Eliz.,  851 ;    Collins 
and  Hardin^h  case,  13  Co.,  57  a;  Cro.  Eliz.,  606,  622.)     A 
court  of  equity  cannot  apportion.     {Bliss  v.  Collins,  4  Mad., 
235;   S;  C,  5  B.  &  A.,  876,  884;  JVellis  y.  Lathrop,  22 
Wend.,   121,   125;    Oakley  v.  Schoanmuker,   15   id.,   226.) 
Defendants  having  no  joint  interest  could  not  join  in  the  pro- 
ceedings.    {FeatherstonhaugJi  v.  Bradshaw',  1  Wend.,  134 ; 
2    Bac.    Ab.,  tit.  "  Equity,"  175  ;  Cro.   Jac,  613 ;  2  Keb., 
376  ;  Doe  v.  BuUer,  3  Wend.,  149 ;  GiUett  v.  Stanley,  1 
Hill,   121,  128.)     The  severance  of  the  reversion   destroj^ed 
the    condition   of  re-entry.       {Knighfs  case,   5   Coke,   55 ; 
Tvyynam  v.  Pickard,  2  B.  &  A.,  112;  Woodfall,  289  ;  Cole 
on  Eject.,  406.)     Summary  proceedings  cannot  be  maintained 
withont   right   of  re-entry.     {Si7npson  v.   Rhinelander,   20 
Wend.,  103 ;  Van  Rensselaer  v.  Jewett,  2  N.  Y.,  141.)     It 
was  error  to  include  interest  in  the  demand  for  rent.     {Lansiny 
V.  Rattoone,  6  J.  R.,  43 ;  Oakley  v.  Schoonmaker,  15  Wend., 
229 ;   Griffin  v.  Clark,  33  Barb.,  48.)     No  suflScient  demand 
t>f  the  rent  was  shown.     (3  R.  S.,  art.  2,  tit.  9,  chap.  8  ; 
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Woloott  V.  Sche7icky  16  How.,  450 ;  Van  Rensselaer  v.  Jewett^ 
2  N.  Y.,  141 ;  PeopU  v.  Gross,  50  Barb.,  231.) 

Oeo,  y.  N,  Baldwin  for  the  respondents.  The  provision 
of  chapter  741,  Laws  of  1870,  extending  the  jurisdiction  of 
the  District  Conrts,  is  not  local.  {Ilealey  v.  Dudley,  5  Lans., 
115,  124,  125;  People  v.  Suprs.  etc,,  43  N.  Y.,  21.)  Interest 
on  the  rent  was  properly  demanded.  {Griffin  v.  Clark,  33 
Barb.,  46.)  The  demand  was  sufficient.  {Geisler  v.  Aoorta, 
9  N.  Y.,  232.)  The  purchase  by  relators  constituted  them 
assignees  and  so  liable  for  rent.  (Chap.  240,  §  1,  Laws  of 
1849 ;  People  v.  Stuyvesant,  Sup.  Ct.,  not  reported  ;  Stuy^^e- 
sant  V.  Grissler,  12  Abb.  [N.  S.],  6 ;  Breese  v.  Barege,  2  E. 
D.  Smith,  474 ;  Bascom  v.  Smith,  34  N.  Y.,  820.)  The 
conventional  relation  of  landlord  and  tenant  is  not  confined 
to  the  original  parties,  nor  is  the  remedy  by  summary  pro- 
ceedings. {BirdsaU  v.  Phillips,  17  Weud.,  463.)  Defend- 
ants were  properly  joined  in  the  proceedings.  {Griffin  v. 
Clark,  33  Barb.,  46 ;  Putnam  v.  Ritchie,  6  Paige,  390-398.) 

Church,  Ch.  J.  The  general  proposition  upon  the  merits 
attempted  to  be  maintained  by  the  learned  counsel' for  the 
relators,  is  that  the  conventional  relation  of  landlord  and 
tenant  did  not  exist  between  them  and  the  respondents,  and 
never  did  exist  between  them  and  the  respondents'  testator, 
and  this  is  predicated  upon  the  assumption  that  when  Joseph 
R.  Stn^'vesant  entered  into  possession  of  the  demised  premi- 
ses the  rent  became  extinguished  and  the  covenants  discharged, 
and  that  the  subsequent  purchase  by  the  relators  under  the 
foreclosure  proceedings  was  of  the  unexpired  term,  free  fi-om 
any  agreement  or  liability  to  pay  rent. 

Joseph  R.  Stuyvesant  occupied  a  double  relation  to  Brown- 
ing and  Moore,  the  original  lessees,  and  to  the  premises.  He 
was  lessor  of  the  greater  part  of  the  premises  and  mortgagee 
of  the  lease  and  term.  He  took  possession,  as  appears  from 
the  evidence,  under  a  warrant  of  dispossession  against 
Browning  and  Moore.   But  suppose  he  was  in  possession  both 


1874.]    People  ex  rel.  Grissleb  et  al.  v.  Dudley  et  al.       329 
■ 

Opinion  of  the  Court,  per  Chxtrch,  Ch.  J. 

as  lessor  and  mortgagee,  what  then  are  the  consequences  in 
connection  with  subsequent  events  ?     It  is  said,  if  in  as  mort- 
gagee of  the  term,  he  occupied  the  position  of  assignee  and 
took  the  estate  cum  onere.   (5  Wend.,  617.)    This  is  doubtless, 
in  general,  true,  but  in  that  case  the  mortgagor  had  an  equity 
of  redemption,  and  the  mortgagee  a  right  to  foreclose  such 
equity.     So,   if   the  landlord  was  in    under  a  dispossession 
warrant,  the  tenant,  his  assignees  or  personal  representatives, 
could  pay  the  rent  in  arrear  and  hold  the  premises  according 
to  the  terms  of  the  original  demise.     (Laws  of  1842,  chapter 
S40.)     In  either  case  there  was  a  right  of  redemption.     On 
the  one  hand  the  landlord's  right  to  the  premises  was  not 
absolute,   nor  were  the  lessees'  rights,  either  as  tenants  or 
mortgagors,  entirely  cut  off.     They  could  pay  the  rent  and  the 
mortgage  debt,  and  be  restored  to  their  original  rights.     In 
this  condition  of  affairs  Stuyvesant  foreclosed  his  mortgage, 
and  the  relators  became  the  purchasers  at  the  foreclosure  sale, 
and  the  question  is,  what  they  purchased.     Tliey  claim  that 
they  purchased  the  use  of  the  premises  for  the  unexpired 
term,  free  from  the  obligation  to  perform  the  covenants  in 
the  lease,  and  from  the  payment  of  rent.     The  respondents 
claim,  in  effect,  that  they  purchased  the  lease  subject  to  the' 
payment  of  rent.     There  is  a  want  of  precision  and  definite- 
iiess  in  the  foreclosure  proceedings  which  have  probably  con- 
tributed to  the  litigation  between  the  parties,  but  we  must 
give  them  a  reasonable  construction,  with  a  view  of  carrying 
out  the  intent  and  purpose  of  the  parties.     It  cannot  be  suc- 
cessfully claimed  even  if  the  landlord  was  in  possession  as 
mortgagee,  that  he  could  not  foreclose  and  sell  the  lease  sub- 
ject to  .the  payment  of  rent,  and  the  performance  of  the  other 
covenants,  and  this  irrespective  of  the  technical  obligations 
assumed  in  taking  possession.    In  fact  such  would  be  the 
natural  result  of  the  transaction.     The  mortgage  is  of  the 
lease,  and  of  course  subject  to  payment  of  rent,  and  the  sale 
would  legitimately  be  of  the  thing  or  interest  mortgaged, 
even  if  the  mortgagee,  when  he  happens  also  to  be  the  lessor 
and  in  possession,  might  sell  an  absolute  term  free  from  rent. 
Sick  ELS — Voi-  XIII.         42 
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Looking  at  the  proceedings  in  thie  case,  we  find,  in  the  first 
place,  that  the  mortgage  recites  the  lease  to  Browning  and 
Moore,  and  also  a  lease  from  another  party  to  them,  of  premi- 
ses adjacent  to  those  in  question,  and  the  indebtedness  to 
Stay  vesant,  and  then  follows  the  granting  clause  describing 
the  premises,  and  specifying  all  the  estate  and  right  of  the 
party  to  the  term  of  years  unexpired,  and  also  the  said  inden- 
tures of  lease,  ^^  subject  nevertheless  to  the  rents,  covenants, 
conditions  and  provisions  in  the  said  indentures  of  lease 
mentioned." 

The  complaint  simply  described  the  mortgage  as  conveying 
the  premises  "with  the  leases  and  terms  of  years  yet  unex- 
pired of  the  bftid  Browning  and  Moore."  The  demand  for 
judgment  was,  that  all  persons  be  foreclosed  of  all  equity  of 
redemption,  in  the  "  said  mortgaged  premises,"  and  that  the 
same  be  sold,  etc.  The  relators  answered,  setting  up  a  lien 
under  the  mechanics'  lien  law,  which,  although  filed  after  the 
mortgage,  was  claimed  to  be  prior  in  equity.  After  the  usual 
order  of  reference  to  ascertain  the  amount  due,  the  court 
rendered  judgment,  holding  that  the  answer  did  not  contain 
a  defence.  The  judgment  ordered  a  sale  of  the  premises, 
and  out  of  the  moneys  arising  therefrom,  directed  that 
the  sheriff  should  deduct  his  fees,  and  any  liens  for  taxes  or 
assessments,  "  all  rents  due  by  the  defendants  Browning  and 
Moore  upon  the  leases  mentioned  in  the  mortgage,"  the  plain- 
tiff'^s  costs,  and  then  the  amount  reported  due  upon  the 
mortgage.  The  description  of  the  premises  by  metes  and 
bounds  is  followed  by  the  same  clause  above  quoted  in  the 
complaint  as  to  the  leases  and  unexpired  term.  The  deed 
contains  the  same  clause:  habendum  olsLuse,  "for  the  full  end 
and  term  of  years  yet  to  come  and  unexpired  of  the  said 
Joseph  G.  Browning  and  Jacob  W.  Moore."  It  would  have 
been  more  definite  if  the  clause  in  the  mortgage  had  been 
inserted,  that  the  term  conveyed  was  subjeci  to  the  payment 
of  rent,  etc.,  specified  in  the  leases,  but  by  implication,  this 
is  the  legal  effect  of  the  transaction.  The  leases  and  term 
were   mortgaged,  the   complaint   prays  for   the   sale  of  the 
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premiBes  and  leasee  mo;i;gaged,  the  judgment  directs  the  sale 
of  the  leases  with  the  premises,  and  the  deed  transfers  the 
same.  The  sale  was  of  the  thing  mortgaged,  nothing  more 
and  nothing  less,  and  that  was  the  leases,  sabject  to  rent.  The 
relators  were  parties  to  the  foreclosure  suit,  and  knew  all  the 
factfi.  If  anything  more  was  intended  we  must  presume  that 
it  would  have  been  expressed.  By  the  purchase  the  relatoi*s 
became  the  assignees  of  the  leases  and  term,  and  they  took 
them  with  the  correlative  obligations.  The  obligation  to  pay 
rent  had  not  been  released  or  extinguished  so  as  to  discharge 
Browning  and  Moore  or  the  purchasers  under  the  foreclosure. 
At  most  the  obligation  was  only  suspended  until  the  sale,  and 
then  revived.  The  obligation  was  a  part  and  parcel  of  the 
leases  purchased,  and  rendered  the  relators  liable  for  its  fulfill- 
ment. This  result  is  confirmed  by  the  facts  stated  in  an  affi- 
davit of  one  of  the  relators,  found  in  the  record,  that  buildings 
to  the  value  of  $50,000  had  been  erected  on  the  property, 
and  that  the  use  of  the  pr^iniseB  exceeded  the  rent  received 
in  the  Joaopo.  The  purchase  being  for  $30,000,  considerably 
less  tlian  the  amount  of  the  rent  for  the  unexpired  term, 
renders  it  highly  improbable,  to  say  the  least,  that  the  inten- 
tion was  to  either  sell  or  purchase,  discharged  of  rent,  and 
we  can  perceive  no  ground  for  maintaining  that  such  was  the 
legal  effect  of  the  transaction. 

It  is  urged  that  the  provision  in  the  tbreclosure  judgment 
for  deducting  from  the  moneys  realized  in  the  sale  the  amount 
of  unpaid  rent  was  an  error ;  that  it  was  not  claimed  in  the 
complaint,  and  that  such  rent  was  not  a  lien.  The  judgment 
was  affirmed  in  the  Commission  of  Appeals,*  and  is  not  before 
us  for  review.  It  must  be  deemed  valid  and  binding  in  every 
respect.  Whether  strictly  regular  or  not,  the  effect  of  the 
judgment  and  sale  was  to  give  the  relators  the  benefit  of  a 
redemption  of  the  lease  under  the  statute,  as  well  as  a 
redemption  under  the  mortgage.  They  occupied,  after  the 
sale,  precisely  the  position  as  to  the  premises  which  Brown- 
ing and  Moore  would  have  occupied  if  they  had  paid  the 

*  See  Catlin,  Executor,  etc.,  v.  Grissler,  57  N.  Y.,  363. 
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rent  in  arrear,  and  the  mortgage  debt.  In  an  action  of  eject- 
ment by  Stuy  vesant  against  the  relators,  it  was  held  that  the 
former  was  estopped  from  denying  the  existence  and  validity 
of  the  lease  after  the  sale,  and  the  right  of  the  latter  to  the 
same,  subject  to  the  payment  of  rent.  (12  Abb.  [N.  S.],  6.) 
The  General  Term,  in  this  case,  and  also  in  a  similar  proceed- 
ing previous,  held  that,  by  the  sale,  the  forfeiture  under 
the  lease  was  waived.  The  conclusion  arrived  at,  in  every 
instance  where  the  question  has  arisen,  is  the  same,  viz.,  that 
th^  relators,  by  the  purchase,  became  assignees  of  the  lease, 
and  as  such  liable  for  rent. 

It  is  objected  that  the  justice  of  the  District  Court  before 
whom  these  proceedings  were  commenced  had  no  jurisdiction, 
because  the  premises  are  not  located  in  his  district.     Chapter 
189  of  the  Laws  of  1863,  to  amend  the  Revised  Statutes  in 
relation  to  summary  proceedings,  restricted  the  jurisdiction 
of  these  justices  to  cases  where  the  premises  were  located  in 
the  same  district.     This  act  was  superseded  by  chapter  741, 
of  the  Laws  of  1870,  entitled  "  an  act  to  amend  the  Code  of 
Procedure,"    by  giving   these  justices  jurisdiction  in   cases 
throughout  the  city  of  New  York ;  but  it  is  claimed  that  this 
statute  violates  that  provision  of  the  Constitution  requiring 
private  or  local  bills  to  contain  but  one  subject,  which  must 
be  expressed  in  the  title.    (Const.,  art.  3,  §  16.)    I  agree  with 
the  appellants'  counsel  that  the  provision  in  question  is  local, 
standing  by  itself.     It  relates  exclusively  to  the  officers  and 
property  in  a  definite  local  division  of  the  State,  and  to  per- 
sons owning  property  there.     (38  N.  Y.,  193.)     The  answer 
to  the  point,  I  think,  is,  that  it  is  fairly  embraced  within  the 
title.     The  Code  of  Procedure  treats  of  the  jurisdiction  and 
practice  of  all  the  courts  of  the  State,  including  the  District 
Courts  of  the  city  of  New  York.     (Sees.  9,  10,  66.)     Among 
the  courts  specified  are  several  local  courts  besides  the  one  in 
question,  and  the  provisions  relating  to  all  these  courts  are 
but  parts  of  a  general  judicial  system  of  practice  created  by  the 
Code.    An  act  to  amend  the  Code  might  therefore  legitimately 
contain  provisions  relating  to  the  jurisdiction  or  practice  of 
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anj  one  or  more  of  the  courts  of  the  State.  Each  provision 
cannot  be  regarded  as  an  independent  subject,  but  part  of  a 
general  subject.  The  title  it  is  true  is  quite  general,  but  it 
is  necessarily  so  from  the  nature  of  the  subject.  Besides,  the 
act  of  1863  is  as  obnoxious  to  this  objection  as  the  act  of 
1870,  and  if  both  acts  are  void  the  justice  acting  in  this  case 
had  authority  under  the  Revised  Statutes.  (2  K.  S.,  513,  § 
28.) 

It  is  claimed  that  the  respondents  could  not  institute  these 
proceedings  jointly,  that  the  rent  was  apportioned  by  the 
testator,  or  at  all  events  that  there  was  no  default  until  they 
were  apportioned  between  the  respondents.  It  is  very  clear 
that  Stnyvesant  did  not  apportion  the  rent.  All  his  real 
estate,  and  the  residue  of  all  his  estate,  he  devised  and 
bequeathed  to  his  son  Nicholas,  who  is  represented  in  this 
case  by  Dudley,  and  the  leasehold  interest  in  two  of  the  lots 
went  to  the  executor  as  personal  assets  under  the  statute, 
only  for  purposes  of  administration.  (2  R.  S.,  83.)  There  is 
not  a  word  in  the  will  indicating  an  intent  to  apportion  the 
rent  among  the  several  lots.  On  the  contrary  the  inference 
is  that  the  interest  in  the  entire  lease  was  intended  to  so  to 
the  son.  Apportionment,  in  cases  where  it  is  permitted,  is 
for  the  benefit  of  the  ownere  of  the  rent  or  the  reversioners. 
Ordinarily  it  is  against  the  interest  of  tenants,  and  the  omis- 
sion to  apportion  is  not  a  matter  of  which  they  can  complain. 
If  the  several  owners  of  a  lease  are  disposed  to  treat  it  is  an 
entire  contract,  the  tenant  cannot  object  and  insist  that  it 
shall  be  divided  into  several  contracts,  unless  something  has 
transpired  to  relieve  the  tenant  from  a  just  liability  to  pay 
the  whole  rent.  This  general  principle  is  deducible  from 
the  cases  upon  the  subject.  (2  Kent's  Com.,  469 ;  Bacon's 
Ab.,  tit.  "Rent,"  m.  p.  517 ;  2  East,  575  ;  15  Wend.,  464,  and 
cases  cited.)  Though  tenants  in  common  or  joint  owners 
may  apportion  in  certain  cases,  they  are  not  obliged  to  do  so. 
(5  T.  R.,  246.)  There  is  an  apparent  impropriety  in  putting 
the  heir  and  executor  into  possession  of  the  whole  premises, 
but  this  results  from  the  joint  ownership  of  the  lease.     They 


334       Peoplb  ex  rel.  Grisslbr  et  aL  v,  Dudley  et  al.    [Sept., 

• ^_^_ ^ ^_^H 

Opinion  of  the  Court,  per  Church,  Cli.  J. 

both  represent  the  lesBor  as  landlord.  The  statute  provides 
for  removing  any  tenant  for  non-payment  of  rent,  and  that 
"  any  landlord  or  lessor,  his  legal  representatives  or  assigns," 
may  make  an  affidavit,  etc. 

We  think  that  there  is  sufficient  unity  of  a  right  to  posses- 
sion, as  joint  owners  of  the  lease  and  representatives  of  the 
lessor,  to  justify  the  proceedings  in  the  form  in  which  they 
were  commenced.  (6  Paige,  390.)  Indeed  without  an 
apportionment,  which  as  we  have  seen  they  were  not  obliged 
to  make,  no  other  mode  could  be  adopted.  The  tenants  can- 
not be  injured.  They  were  obliged  to  pay  the  rent,  and  there 
is  no  dispute  buc  the  respondents  represent  the  whole  interest 
of  the  lessor  in  the  lease,  and  for  the  purposes  of  these 
proceedings  they  must  be  regarded  as  the  landlord.  At  all 
events  the  relators  having  by  a  failure  to  pay  rent  incurred 
the  penalty  of  removal  they  should  not  be  permitted  to 
interpose  the  technical  objection  involved  in  this  point.  As 
to  the  question  of  interest,  the  landlord  was  entitled  to  interest 
from  the  time  of  the  default  in  not  paying  the  rent  when  it 
became  due. 

It  was  an  incident  to  the  principal  debt,  and  the  proceedings 
are  not  invalidated  by  the  demand  of  rent  with  interest 
(See  33  Barb.,  46.) 

Substantial  justice  has  been  done  by  the  judgment  of  the 
Supreme  Court,  and  it  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  E.^  Taylob  et  al.,  Executors,   etc.,  Appellants,  v. 

Mabia  Dodd  et  al.,  Kespondents. 

While  the  general  rule  is  that  the  personal  estate  of  a  testator  is  to  fur- 
nish the  fund  for  the  payment  of  legacies,  it  may  be  entirely  exonerated, 
or  the  real  estate  may  be  made  to  aid,  if  there  be  express  directions  to 
that  effect  in  the  will,  or  if  that  be  the  clear  intent  to  be  gathered  from 
its  provisions. 

The  will  and  codicil  of  S.  gave  certain  specific  legacies,  also  a  large  num- 
ber of  general  legacies;  some,  by  the  terms  of  the  gifts,  without  a 
prescribed  time  of  payment,  and  some  payable  at  periods  varying  from 
one  to  ten  years.  No  provision  was  m^de  as  to  debts.  The  will 
directed  the  permanent  investment  of  $7,000,  the  income  to  be  applied 
to  the  improvement  of  the  testator's  cemetery  lot,  under  the  direction 
of  two  of  the  executors;  it  contained,  also,  certain  specific  devises. 
His  executors  were  empowered  to  sell  any  and  all  portions  of  the  real 
estate  as  should,  in  their  discretion,  be  to  the  advantage  of  his  estate, 
but  not  to  sell  any  portion  while  it  was  producing  good  and 
reasonable  income,  until  necessary  for  a  final  settlement  and  distribu- 
tion of  the  estate.  S.  died  leaving  a  large  amount  of  personal  property, 
but  no  more  than  enough,  including  the  articles  specifically  bequeathed, 
to  pay  debts  and  expenses  of  administration.  In  an  action  for  a  con- 
struction of  the  will  and  codicil,  ?ield^  that  it  was  the  intent  of  the  testa- 
tor to  make  the  real  estate  aid  the  personal  in  discharging  the  legacies, 
as  there  was  substantially  no  need  of  money,  and  no  other  object  could 
have  been  in  view  in  giving  to  the  executors  power  of  sale,  save  to 
raise  money  for  the  payment  of  legacies;  also,  held^  that  the  specific 
legatees  were  entitled  to  their  gifts,  without  liability  to  abatement  for 
the  payment  of  debts. 

{Argued  June  19, 1874;  decided  September  22, 1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  reversing 
judgment  entered  upon  the  decision  of  the  court  at  Special 
Term,  and  finally  adjudging  and  determining  the  rights  of 
the  parties  upon  the  issues.  (Reported  below,  2  N.  Y.  S.  0. 
R.  [T.  &  C],  88.) 

This  action  was  brought  to  obtain  judicial  construction  of 
the  last  will  and  testament  of  Joshua  A.  Story,  late  of 
Cooperstown,  Otsego  county,  deceased.  He  died  leaving  a 
last  will  and  testament,  aiid  a  codicil,  executed  the  same  day, 
of  which  the  following  are  copies : 
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"  This  is  the  last  will  and  testament  of  Joshua  H.  Story, 
of  the  town  and  county  of  Otsego,  State  of  New  York,  made 
and  published  this  first  day  of  April,  one  thousand  eight 
hundred  and  seventy-one : 

"  First.  I  give  and  bequeath  to  George  S.  Bradford  my 
stone  store  on  the  south  side  of  Main  street,  in  the  village  of 
Cooperstown,  and  ten  thousand  dollai*6  ($10,000)  in  money, 
out  of  my  estate. 

'^  Second.  I  give  to  Mrs.  Sophia  Antisdel  five  thousand 
dollars  ($5,000). 

''  Third.  I  give  to  Mrs.  Maria  Dodd  five  thousand  dollars 
($6,000). 

"  Fourth.  I  give  to  Mrs.  Mary  Jane  Fargo  two  thousand 
dollars  ($2,000). 

"  Fifth.  I  give  to  Mrs.  George  S.  Bradford  three  thousand 
dollar&  ($3,000). 

''  Sixth.  I  give  to  George  Story,  my  brother,  the  sum  of 
ten  thousand  dollars  ($10,000),  and  the  use  of  the  Miller  farm 
during  his  lifetime. 

"  Seventh.  After  the  death  of  my  brother  George  I  give 
the  Miller  farm  to  my  sisters  or  their  heirs. 

^^  Eighth.  I  give  my  gold  watch  and  hair  chain  to  my 
brother  George. 

''Ninth.  I  give  my  black  walnut  locker  to  George  S. 
Bradford. 

"  Tenth.  I  give  to  Mrs.  Mary  Taylor  Smith  the  piano  in 
the  Beggs  house. 

''  Eleventh.  I  give  to  Mrs.  George  S.  Bradford  the  piano 
now  in  her  room. 

"  Twelfth.  I  give  to  my  brother  George  the  teams  driven 
commonly  by  Henry  Becker  and  Martin  Duflfy;  also  the 
wagons,  harnesses  and  all  farming  utensils,  robes,  etc.,  belong- 
ing to  the  farm  aforesaid. 

"  I  give  to  my  sister  Fanny  Hall  the  rent  of  tlie  Antisdel 
house  for  the  term  of  two  years,  provided  she  occupies  it  per- 
sonally.    Afterward  she  is  to  be  charged  two  hundred  and 
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fifty  dollars  per  year  rent,  if  she  continaes  to  reside  there, 
and  no  more. 

"  I  give  and  bequeath  to  Henry  W.  Williams  the  lot  now 
occupied  by  him ;  also  five  hundred  dollars  in  cash,  to  be 
paid  out  of  my  estate  at  the  end  of  eight  years,  without 
interest. 

"  I  give  to  Jolm  H.  Jackson  the  sum  of  three  hundred 
dollars,  to  be  paid  at  the  end  of  two  years,  without  interest. 

"  I  also  give  to  Ezra  W.  Smith  the  sum  of  five  hundred 
dollara,  to  be  paid  at  the  end  of  two  yeai-s. 

"  I  also  give  to  Henry  W.  Merchant  the  sum  of  one  thou- 
sand dollars  for  services  and  favors  done  me,  to  be  paid  at 
the  end  of  two  years,  without  interest. 

"  I  give  to  Mrs.  B.  F.  Beadle  the  sum  of  one  hundred  dol- 
lars, for  the  express  purpose  of  purchasing  a  dress  for  her 
own  wear,  in  consideration  of  her  kindness  to  me  during  my 
sickness  and  at  other  times. 

"  I  give  to  Mrs.  Sophia  Williams  the  sum  of  two  hundred 
dollai-6,  to  be  paid  at  the  end  of  two  years. 

"I  give  to  Emily  Wells  twenty-five  doUara  out  of  my 
estate. 

"I  give  to  Henry  Becker  one  hundred  ($100),  to  be  paid 
at  the  end  of  eighteen  months. 

"  I  give  to  Mrs.*  Mary  Taylor  Smith  my  writing  desk. 

"  I  desire  to  have  all  my  lettei*s  and  private  papers  placed 
in  the  hands  of  my  brother  George. 

"  I  give  to  Mary  Pennington,  daughter  of  F.  G.  Penning- 
ton, tlie  sam  of  one  hundred  dollars,  to  be  paid  at  the  end  of 
eighteen  months. 

"  I  give  to  Mrs.  John  Bailey,  formerly  Mrs.  McNeil,  the 
sum  of  one  hundred  dollars,  to  be  paid  at  the  end  of  eighteen 
months. 

"  I  give  and  bequeath  to  Mrs.  Ellen  McNamee  the  sum  of 
three  thousand  dollars,  to  be  paid  at  the  end  of  three  years. 

"  I  desire  to  have  the  sum  of  seven  thousand  dollars  per- 
manently invested,  and  the  income  to  be  applied  to  the 
improvement  of  my  cemetery  lot,  under  the  direction  of 
SiCKELS — Vol,  XHI.         43 
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George  Story  and  Mrs.  Eliza  Taylor.     All  the  bodies  of 
deceased  relatives  to  be  remaved  at  the  cost  of  the  estate. 

"  JOSHUA  H.  STORY,    [l.  s.] 

"  Signed,  sealed,  published  and  declared  by  the  said 
Joshua  H.  Story,  the  testator,  to  be  his  last  will  and  testa- 
ment, in  presence  of  us  who,  at  his  request  and  in  his  presence, 
have  hereunto  subscribed  our  names  in  his  presence  and  in 
presence  of  each  othen 

"  GEORGE  W.  ERNST, 

of  Cooperstown,  N.  Y. 

«  BENJ.  F.  BEADLE, 

of  Cooperstown,  N.  Y. 

"  I  hereby  appoint  William  E.  Taylor  and  Eliza  M.  Taylor, 

his  wife,  and  George  Story,  executors  of  this  my  last  will 

and  testament. 

«  JOSHUA  H.  STORY,    [l.  s.] 

^^  Signed,  sealed,  published  and  declared  by  the  said 
Joshua  H.  Story,  the  testator,  to  be  his  last  will  and  testa- 
ment, in  presence  of  us  who,  at  his  request  and  in  his  presence, 
have  hereunto  subscribed  our  names  in  his  presence  and  in 
presence  of  each  other,  this  first  day  of  April,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  seventy-one. 

"  GEORGE  W.  ERNST, 

"  Cooperstown,  N.  Y. 

«  HORACE  M.  HOOKER, 

"  Cooperstown,  N.  Y. 

^^  This  is  a  codicil  to  my  last  will  and  testament,  bearing 
date  this  1st  day  of  April,  1871,  and  hereto  annexed : 

"  Fii*6t.  I  give  and  bequeath  to  my  executors  named  in 
my  said  will,  the  sum  of  $5,000  in  trust  for  my  niece  Ellen 
McNamee,  wife  of  George  McNamee,  to  be  by  them  securely 
invested,  and  to  pay  the  interest  and  income  therefrom  to  my 
said  niece,  Ellen  McNamee,  semi-annually  or  quarterly  as  the 


1874.]  Taylor  et  al.  v.  Dodd  et  al.  339 


Statement  of  case. 


same  maj  be  received  or  collected  by  them,  for  and  during 
ten  years  next  after  my  decease,  and  at  the  expiration  of  said 
ten  years  to  pay  to  said  Ellen  McNamee,  or  her  heirs,  said 
principal  sum  of  $5,000,  with  the  accumulations  thereof,  if 
any,  and  I  hereby  revoke  the  bequest  of  $3,000  to  said  Ellen 
McNamee,  contained  in  my  said  will,  and  declare  the  above 
bequest  in  this  codicil  to  be  in  lieu  thereof. 

"  Second.  I  hereby  authorize  my  executors  named  in  my 
said  will,  and  the  survivor  or  survivors  of  them,  to  bargain,- 
sell  and  convey  any  and  all  such  portions,  parcels  or  lots  of 
my  real  estate  as  shall  in  their  discretion  and  judgment  be 
for  the  best  interest  and  advantage  of  my  estate,  but  it  is  my 
will  that  such  portions  of  my  real  estate  as  is  producing  a 
good  and  reasonable  income,  shall  not  be  sold  nor  conveyed 
by  my  said  executors,  until  such  time  shall  arrive  that  no  ade- 
quate income  can  be  derived  therefrocn  in  the  judgment 
of  my  said  executors,  or  it  shall  be  necessary  for  a  final 
settlement  and  distribution  of  my  estate ;  and  it  is  my  will 
and  desire  that  said  executora,  as  soon  after  my  decease  as 
practicable,  shall  map  out  into  lots  of  suitable  size  the  lots 
known  as  the  '  Northrop  lot,'  and  the  lot  of  about  twenty-one 
acres,  bought  of  H.  N.  Hobinson  and  Calvin  Graves,  and  put 
the  same  in  market  for  sale.  I  expressly  prohibit  my  said 
executors  from  selling  the  lot  of  land  on  Second  street, 
adjoining  hotel  lot  of  W.  C.  Keyes  &  Son,  and  direct  that  the 
same  shall  not  in  any  event  be  sold  by  ray  executors  or  heirs 
to  said  Webster  C.  Keyes,  or  his  representatives.  I  hereby 
give  to  my  said  executors  full  power  and  authority  to  execute 
and  deliver  all  proper  deeds  of  conveyance,  suflScient  in  the 
law  to  convey  and  assure  the  fee  simple  of  all  such  real  estate 
as  they  are  authorized  to  sell,  to  such  person  or  persons  as 
they  sell  the  same  or  any  part  thereof  to. 

"  Witness  my  hand  and  seal  this  1st  day  of  April,  1871. 

« JOSHUA  H.  STORY,    [l.  s.] 

"  Signed,  published  and  declared  by  the  above  named  tes- 
tator to  be  a  codicil  to  his  said  last  will  and  testament,  in 
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presence  of  ns,  who,  at  his  request  and  in  his  presence,  and  in 
the  presence  of  each  other,  have  hereunto  subscribed  our 
names  as  witnesses  thereto. 

"  GEO.  W.  ERNST, 

"  Cooperstown,  N.  Y. 

"HORACE  M.  HOOKER, 

"  Cooperstown,  N.  Y." 

The  testator  was  unmarried,  having  one  brother,  George 
Story,  one  of  the  executors  and  one  of  the  plaintiffs,  and 
three  sisters,  one  of  whom,  Eliza  M.*  Taylor,  is  also  executrix 
and  plaintiff,  and  Mary  Bradford  and  Fanny  T.  Hall,  who  are 
defendants  in  the  action  — his  only  heirs  at  law.  The  other 
defendants  are  either  legatees  named  in  the  will  or  are  the 
representatives  of  parties  claiming  interest  in  the  estate.  The 
testator  died  seized«of  real  estate,  not  specifically  devised  as 
such,  of  the  value  of  $173,808.66,  which  was  subject  to  mort- 
gages to  the  amount  of  $48,845.86.  He  left,  also,  personal 
property,  including  the  articles  specifically  bequeathed,  of  the 
value  of  $95,000,  and  was  owing  debts,  exclusive  of  mort- 
gages, to  about  $79,000.  The  expenses  of  administration 
have  amounted  to  about  $12,000.  There  were  no  mortgages 
upon  the  real  estate  which  was  specifically  devised.  Under 
the  power  of  sale  contained  in  the  codicil,  the  executors  sold 
large  portions  of  the  real  estate,  and  had  received  therefor, 
including  rents,  the  sum  of  $108,458.17.  Of  this  amount 
they  had  paid  on  account  of  mortgage  liens  and  interest  upon 
all  the  mortgages  $32,181.56.  The  real  estate  remaining 
unsold,  and  which  they  had  the  power  to  sell,  was  estimated 
to  be  worth  $65,000.  Upon  this  there  were  mortgage  liens 
of  about  $16,000.  The  court  upon  the  trial  found  "  no  satis- 
factory evidence  of  an  intent  on  the  part  of  the  testator  to 
charge  his  real  estate,  or  any  part  of  it,  with  the  payment  of 
legacies,"  and  held  that  his  real  estate  was  not  so  charged. 

The  General  Term  reversed  the  judgment  entered  in  accord- 
ance with  this  decision,  and  adjudged  as  follows : 

**  First.  All  the  pecuniary  legacies  given  in  and  by  said 
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will  and  codicil  are  a  charge  upon  the  real  estate  of  said 
deceased,  after  the  payment  of  the  testator's  debts,  and  the 
expenses  of  administration  from  the  personal  and  the  proceeds 
of  real  estate  in  the  hands  of  the  executors  and  executrix,  and 
the  same  are  hereby  so  adjudged  accordingly ;  and  the  said 
executors  and  executrix  are  hereby  directed  to  pay  and  satisfy 
the  said  legacies  from  tlie  proceeds  of  the  sales  of  real  estate 
in  their  hands  according  to  th^  directions  contained  in  the 
said  will  and  codicil. 

"  Second.  The  articles  of  personal  property  specifically 
bequeathed  in  said  will  are  to  be  paid  and  delivered  over  to 
the  persons  named  as  legatees  thereof  according  to  the  direc- 
tions of  said  will ;  and  the  said  executors  and  executrix  are 
hereby  directed  to  deliver  and  satisfy  the  same  accordingly. 

*'  Third.  The  said  executors  and  executrix  are  also  hereby 
directed  to  carry  out  tlie  provisions  of  said  will  and  codicil  as 
to  the  use  of  the  Miller  farm,  and  investing  the  sum  of  $5,000 
in  trust  for  the  defendant  Ellen  McNamee,  and  the  payment 
of  the  principal  and  interest  as  directed  in  the  first  clause  of 
the  codicil,  all  of  which  provisions  are  hereby  adjudged  legal 
and  valid. 

"  Fourth.  The  residuum  of  said  estate,  real  and  personal, 
after  the  payment  of  the  testator's  debts  and  the  expenses  of 
iulministration  and  costs,  and  the  payment  of  all  the  pecuniary 
legacies,  and  satisfying  all  the  specific  devises  of  real  estate 
and  the  specific  bequests  of  articles  of  personal  property, 
descends  to  the  heirs  at  law  of  the  said  testator,  to  wit, 
George  Story,  Eliza  M.  Taylor,  Mary  Bradford  and  Fanny 
T.  Hall,  as  tenants  in  common  in  fee,  subject  to  the  power  of 
sale  given  to  the  executors  by  the  codicil  to  said  will." 

Z.  /.  Burditt  for  the  appellants.  The  legacies  are  not  charge- 
able on  the  real  estate  or  the  proceeds  thereof.  (1  Story's 
Eq.,  575 ;  Hoes  v.  Van  Hosen^  1  Comst.,  120.)  Real  estate  is 
not  chargeable  with  the  payment  of  legacies,  unless  the 
intent  is  expressly  declared  or  to  be  clearly  inferred  from 
the  wilL     {Lupton  y.  LuptQH^  2  J.  Ch.,   614;  Reynolds  \\ 
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Eeynolds,  16  N.  T.,  257 ;  Myers  v.  Mdy^  47  Barb.,  263 ; 
Harris  v.  Ely^  7  Paige,  421 ;  Kinnier  v.  Rogers^  42  N.  Y., 
631 ;  Babcock  v.  Stoddard,  3  N.  Y.  S.  C,  207 ;  BaUard  v. 
Ooffe,  20  Pick.,  252 ;  Archer  v.  I>uncal6,  1  Pet.,  588.)  The 
power  of  sale  is  permissive  only,  hence  there  could  be  no 
intention  to  blend  the  real  and  personal  property.  {Atleti  v. 
De  Witt,  3  Comst,  276,  lN2  ;  White  v.  Howard,  46  N.  Y., 
144,  162 ;  Harris  v.  Clark,  3  Seld.,  242.)  The  title  of  the 
real  property  was  in  the  heirs  after  the  testator's  death. 
{Kinnier  v.  liogers,  42  N.  Y.,  531,  536 ;  Wright  v.  Trustees, 
etc.,  Hoff.  Ch.,  202,  218-221.)  An  intent  to  change  the 
character  of  the  estate  will  not  be  presumed.  {Allen,  v. 
£>e  Witt,  3  Comst.,  276.)  No  acts  of  the  executors,  subse- 
quent to  the  vesting  of  title  in  the  heirs,  can  divest  their  title 
to  the  proceeds.  (Kinnier  v.  liogers,  42  N.  Y.,  536 ;  Walker 
v.  Denne,  2  Ves.  Jr.,  184 ;  Fowler  v.  D&pau,  26  Barb.,  224.) 
The  articles  specifically  bequeathed  should  be  applied  in  pay- 
ment of  debts  if  the  other  personal  assets  are  insufficient. 
(Williams  Exrs.,  796,  1174;  Knight  v.  Oarhorough,^^R»x\di., 
666  ;  McAUister  v.  Montgomery,  3  Heyw.,  94.) 

Nathaniel  C.  Moak  for  the  respondents.  The  ii\tent  of  the 
testator  to  charge  the  payment  of  the  legacies  upon  the  real 
as  well  as  his  personal  estate  sufficiently  appears  and  the 
intent  should  be  carried  out.  {Christie  v.  Phyfe,  19  N.  Y., 
344-348 ;  Dvhois  v.  Ray,  35  id.,  162 ;  R.  C.  Ck  v.  Wacher, 
42  Barb.,  42-44 ;  Myers  v.  Eddy,  47  id.,  264 ;  Ripple  v. 
Ripple,  1  Kawle,  386 ;  Jarman  on  Wills,  742,  745  ;  Van 
Winkle  v.  Van  Houten,  2  Green  Ch.,  172, 186.)  To  ascertain 
the  intent  the  surrounding  circumstances  may  be  looked  at. 
{French  v.  Carhart,  1  N.  Y.,  96,  102 ;  Winchester  v.  Oshorn, 
62  Barb.,  338.)  The  intent  when  found  to  exist  in  any  form, 
whether  express  or  implied,  will  be  carried  out.  {Reynolds 
v.  Reynolds,  16  N.  Y.,  259 ;  Shulters  v.  Johnson,  38  Barb., 
80 ;  Lupton  v.  Lupton,  2  J.  Ch.,  614 ;  Harris  v.  Ely,  7 
Paige,  421 ;  R.  C.  Ch.  v.  Wacher,  42  Barb.,  44 ;  Myers  v. 
Eddy,  47  id.,  264  ;  Hoes  v.  Van  Hoesen,  1  N.  Y.,  120  ;  Allan 
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V.  Oott,  2  Eng.,  333  ;  Iiij?ple  v.  Ripple,  1  Eawle,  386 ;  Wit- 
man  V.  Norton,  6  Binn.,  395 ;  Hosamdner  v.  Tucker,  2 
id.,  525 ;  Ilatch  v.  jffawe^^,  52  N.  Y.,  359.)  The  court 
will  not  adopt  such  a  construction  as  will  create  an  intestacy 
if  it  can  be  avoided.  (  Wadley  v.  North,  3  Ves.,  361 ;  Boyle 
V.  Hamilton,  4  id.,  437.)  Where  personalty  is  grossly  insuf- 
ficient to  pay  debts  and  legacies  slight  indications  will  raise 
an  implied  intent  to  charge  the  realty.  (Perry  on  Trusts, 
§  570 ;  ShuUers  v.  Johnson,  38  Barb.,  80 ;  Trcbcy  v.  Tracy, 
15  id.,  503  ;  Baff&rty  v.  Clark,  1  Bradf.,  474 ;  Dey  v.  D&y, 
19  N.  J.,  140.)  The  provision  of  the  will  as  to  sales  suffici- 
ently shows  the  intent.  {Bogei^t  v.  Hestell,  4  Hill,  492; 
Bunce  v.  Vand.erg7'ift,  8  Paige,  37 ;  CheviUe  v.  Brown,  7 
II.  of  L.,  689 ;  Rugg  v.  Jackson,  1  N.  Y.,  206 ;  March  v. 
Wheeler,  2  Edw.  Ch.,  156 ;  Lewis  v.  Darling,  16  How. 
[TJ.  S.],  1 ;  Peters  v.  B&oerly,  10  Pet.,  582;  McLaughlin  v. 
McLaughlin,  30  Barb.,  468 ;  Witman  v.  Norton,  6  Binn., 
395.)  There  has  been  a  legal  conversion  of  real  into  personal 
estate  and  the  proceeds  are  assets  for  the  payment  of  debts 
and  legacies.  {Erwin  v.  Loper,  43  N.  Y.,  531 ;  Horton  v. 
McCoy,  47  id.,  21 ;  White  v.  Howard,  46  id.,  144 ;  Moncrief 
V.  Ross,  50  id.,  481 ;  Phelps  v.  Pond,  23  id.,  69 ;  Van 
Vechten  v.  Fim  Vechten,  8  Paige,  105 ;  Horton  v.  Case,  2 
Barb.  Ch.,  506.)  The  directions  that  some  of  the  legacies  be  paid 
"  out  of  my  estate  "  are  sufficient  to  charge  them  upon  the 
whole  estate.  (McLa/agJdin  v.  McLaughlin,  30  Barb.,  468.) 
Where  some  legacies  are  chargeable  on  real  estate  and  others 
not,  the  former  will  be  paid  exclusively  from  the  realty. 
(1  Story's  Eq.,  §  566 ;  Willard's  Eq.,  568, 569 ;  Perry  on  Trusts, 
§  573.)  Debts  secured  by  mortgages  will  be  paid  primarily 
from  tlie  lands  mortgaged.  (1  R.  S.,  749,  §  4 ;  Mosely  v. 
MarshaU^  27  Barb.,  42  ;  Bosevelt  v.  Carpenter,  28  id.,  426  ; 
Hodsey  v.  Reed,  9  Paige,  453 ;  Johnson  v.  Corbett,  11  id., 
270 ;  Lrwin  v.  Loper,  43  N.  Y.,  521.) 

FoLGEB,  J.     The  personal  estate  of  a  testator  is  to  furnish 
the  fund  for  the  payment  of  legacies.     This  is  the  general 
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rule.  But  the  personal  estate  may  be  entirely  exonerated,  or 
the  real  estate  may  be  made  to  aid  the  personal,  if  there  be 
express  direction  to  that  effect  in  the  will,  or  if  such  be  the 
clear  intent  of  the  testator  to  be  gathered  from  its  provisions. 

In  this  case  there  is  not  found  in  the  will  express  direction. 

In  searching  for  the  intent  of  the  testator,  it  has  been 
seen  that  in  some  of  the  clauses  giving  legacies,  he  has 
given  them  "in  money  out  of  ?ny  estate f*  or,  "to  be  paid 
out  of  my  estate^^'^  or,  "  out  of  my  estate,^^  Much  stress 
has  been  put  upon  the  use  of  this  phrase  "  my  estute^^  as 
indicative  of  the  intent,  that  his  whole  estate,  real  and  per- 
sonal, should  be  holden  for  the  payment  of  tiie  legacies ;  not 
only  those  to  which  it  is  immediately  attached,  but  those  also 
with  which  the  phrase  has  no  connection.  The  words  "  my 
estate  "  are  broad  enough  in  signification  to  cover  all  property, 
whether  real  or  personal.  {Aroh&r  v.  Deneale^  1  Peters,  585 ; 
BuUard  v.  Ooffe^  20  Pick.,  252 ;  Bridgwater  v.  Bolton^  1 
Salk.,  237.)  They  will  have  that  effect  in  a  clause  in  a  will, 
unless  controlled  by  words  or  phrases  found  in  connection  or 
relation  with  them,  or  by  considerations  drawn  from  other 
parts  of  the  will.  In  this  will,  treating  the  will  and  the  codi- 
cil to  it  as  one,  these  words  are  some  times  found  in  sucli 
juxtaposition  with  the  words  "real  estate,"  as  to  lead  to  the 
conclusion  that  the  testator  meant  by  them  something  greater 
and  more  comprehensive  than  personal  property,  or  any  other 
term  indicative  of  but  one  kind  of  property.  Thus,  the  exec- 
utors are  authorized  by  the  testator  to  sell  such  of  the  real 
estate  as  shall  in  their  judgment  be  for  the  best  interest  of 
his  estate ;  plainly  meaning,  not  for  the  best  interest  of  the 
real  estate  alone,  either  that  to  be  sold  or  that  to  remain 
unsold,  but  for  the  best  interest  of  his  whole  estate  as  well 
the  personal  as  the  real,  so  that  either  the  bulk  of  the  whole 
might  be  increased,  or  that  it  as  a  whole  might  be  made  more 
productive  of  periodical  income  or  profit.  So  again,  upon 
this  pcyw  er  of  sale  is  put  the  limitation,  that  such  portions  of 
the  real  estate  as  are  producing  a  reasonable  income  shall  not 
be  sold,  until  they  cease  to  yield  an  adequate  income,  or  a 
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sale  shall  be  necessary  for  a  final  distribution  and  settlement 
of  his  estate.  Here  is  the  same  contrast,  between  the  ^'  real 
estate ''  as  a  part  of  his  estate,  and  '^  his  estate  "  as  the  whole 
body  of  his  property  in  all  of  its  kinds. 

Had  any  of  the  above  quoted  phrases  been  attached  to  each 
of  the  clauses  of  the  will  that  gave  a  legacy,  I  should  have  little 
diSiculty  in  adjudging  that  the  testator  meant  that  his  whole 
residuary  estate,  whether  real  or  personal,  should  ultimately  be 
chargeable  with  the  payment  of  all  the  legacies.  But  such 
phrase  does  not  of  itself  directly  and  explicitly,  and  without 
room  for  other  interpretation,  express  that  meaning ;  and  I  am 
unable  to  diseoyer  any  reason  why  the  testator  should  attach 
it,  witli  that  intent,  to  three  only  of  the  bequests  of  money 
and  withhold  it  from  the  other  fourteen.  The  more  especially, 
as  one  of  those  to  which  it  is  attached  is  eompamtively  insig- 
nificant in  amount,  and  indicates  in  its  terms  no  reason  of 
kinship  or  gratitude  or  reward  why  it  should  be  made  excep- 
tionally certain  of  payment  in  full.  It  is  suggested  that,  by  the 
use  of  the  phrase  '^  out  of  my  estate,''  the  intent  of  the  testator 
is  shown  to  blend  in  one  whole  his  entire  estate,  of  its  two 
kinds,  real  and  personal,  and  to  make  the  whole  answerable 
for  the  payment  of  the  legacies  —  all  of  them.  There  are 
several  cases  in  which  the  courts  have  gathered  from  tho 
expressions  of  the  will,  and  from  all  of  its  parts,  this  intention 
to  blend  the  two  estates  into  one,  so  that  the  two  in  one 
sliould  both  be  chargeable  with  the  payment  of  legacies. 
But  the  same  difficulty  remains,  of  attributing  this  intention 
in  this  case,  from  the  occasional  use  of  this  phrase,  when  it 
has  been  omitted  elsewhere,  where  every  circumstance  would 
seem  as  imperatively  to  call  for  it.  If  its  use  once  or  twice 
or  three  times  was  with  an  intent  to  inform  it  with  a  particu- 
lar meaning,  why  was  not  the  non-use  of  it  in  many  more 
other  times,  with  an  intent  that  no  such  meaning  should  be 
conveyed  ?  And  if  each  of  these  intents  existed,  what  sub- 
stantial reason  consistent  with  all  tlie  facts  of  the  case,  to  be 
gathered  from  the  instrument,  can  be  given  why  tlie  testator 
provided  more  certainly  for  some  of  these  legacies  than  for 
SicKEis  —  Vou  Xni.         44 
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others  ?  The  latter  reason  fails  entirely  to  come  forth.  It 
is,  therefore,  more  reasonably  to  be  inferred  that  the  nse  of 
the  phrase,  as  well  as  the  non-nse  of  it,  was  equally  without 
distinct  and  explicit  intention.  It  is  evident,  from  the  fact 
that  at  three  different  times  in  the  same  day  the  instrument 
was  under  the  hand  of  the  draftsman,  and  before  the  testator 
for  original  execution  and  for  amendment,  that  there  was  not 
deliberation  and  care  in  its  preparation,  and  that  particular 
and  isolated  phrases  were  not  studiously  used,  nor  the 
use  of  them  studiously  avoided.  The  intention  of  the 
testator  is  rather  to  be  got  from  the  whole  scope  and 
purpose  of  the  will,  and  from  those  particular  provisions  in 
it  which  exhibit  a  forecast  and  purpose  on  his  part.  Looking 
in  this  way  at  the  will  and  codicil,  there  is  that  in  the  latter 
which  is  not  susceptible  of  reasonable  explanation,  unless 
upon  the  theory  that  the  testator  meant  to  make  his  real 
estate  aid  his  personal  in  discharging  the  several  legacies 
given  by  him.  I  have  already  spoken  of  the  authority  given 
to  the  executors,  to  sell  any  and  all  portions  of  the  real  estate, 
in  their  discretion  and  judgment,  for  the  best  interest  and 
advantage  of  the  estate.  Save  for  the  purpose  of  procuring 
the  fund  of  $7,000,  the  income  whereof  should  be  applied 
to  the  improvement  of  the  testator's  cemetery  lot,  there  is  no 
hint  of  any  object  in  view  of  the  testator,  in  giving  this 
power,  unless  it  was  to  create  the  means  for  paying  these 
legacies.  There  is  no  mention  in  the  will  of  debts  owing  by 
him.  It  cannot  be  said,  from  the  will,  that  his  debts  were  at 
all  in  his  mind,  or  that  he  dictated  a  provision  in  it  for  the 
purpose  of  meeting  them.  Indeed,  it  is  absurd  to  suppose  that 
if  he  had  had  in  his  mind  that  there  would  or  might  be  need 
for  a  sale  of  real  estate  to  raise  a  fund  for  the  payment  of 
his  debts,  he  should,  without  mention  of  bis  debts  in  his  will, 
proceed  to  give  so  much,  and  so  variously,  and  with  such  par- 
ticularity, by  legacies,  and  yet  leave  them  to  be  paid  from 
personal  property  or  not  at  all.  It  is  fair  to  say,  from  all 
the  circumstances  of  the  case,  which  existed  on  the  day  on 
which  he  made  his  will,  that  he  had  no  doubt  but  that  his 
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estate  was  ample  to  pay  his  debts,  and  that  he  had,  in  making 
it,  no  concern  as  to  them.  By  force  of  law  and  the  rights  oi 
his  ereditoi^,  the  debts  against  him  could,  if  need  be,  follow 
and  take  all  of  his  property,  of  any  kind.  This  he  was  pre- 
sumed to  know.  It  was  not  for  the  purpose  of  obtaining 
money  with  whic^  to  pay  his  debts  that  the  real  estate  was 
to  be  sold  and  converted. 

Nor  was  it  for  the  benefit  of  the  devisees  of  specified 
portions  of  the  real  estate,  that  the  power  to  sell  was  given. 
Those  portions  went  to  the  devisees  of  them  as  such,  as  real 
estate,  though  subject  to  the  power  of  the  executors  to  sell. 
A  power  not  to  be  exercised  however,  for  the  benefit  of  the 
residue  of  the  estate,  u  ntil  it  had  first  been  exerted  upon  those 
portions  of  the  real  estate  not  specifically  devised. 

Nor  was  it  for  the  benefit  of  his  heirs  at  law,  who  would 
take  by  descent  the  real  estate  not  specifically  devised,  subject 
to  the  power  given  to  the  executors.  There  is  no  hint  in  the 
will,  nor  is  there  in  the  case,  of  any  cause  existing  why  a  sale 
and  conversion  into  personalty  would  be  for  their  benefit. 
The  same  persons  who  are  his  heirs  at  law,  are  also  his  next 
of  kin,  and  would  take  by  distribution  the  avails  of  the  sale, 
as  well  as  by  descent  the  real  estate  as  such.  No  express 
trust  is  created  by  the  will  in  their  behalf.  It  is  not  apparent 
that  any  forecast  for  them  induced  the  conferring  of  this 
power  upon  the  executors. 

It  does  not  appear  from  the  case  that  the  testator  was  under 
contracts  to  sell  any  of  the  real  estate,  so  that  there  is  not 
this  reason  for  the  power  given  to  the  executors. 

There  remains  from  a  consideration  of  the  will  and  codicil, 
and  of  the  facts  and  circumstances  existing  when  the  will 
was  made,  but  two  purposes  for  which  the  testator  could 
have  a  second  time  revised  the  instrument  he  had  made,  and 
again  recalled  the  draftsman  of  it,  to  add  to  it  this  pro- 
vision important  in  itself  and  in  its  efiects  upon  his  estate. 
The  will,  save  where  it  gives  specific  lands  or  specific 
chattels,  speaks  only  of  moneys.  It  speaks  of  them  in  fixed 
amounts.     And  wherever  spoken  of,  they  are  to  go  sooner 
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or  later  into  hands,  other  than  those  of  the  executors  as  such. 
The  executore  are  to  find  the  money,  but  to  pay  it  over  to 
others.  And  but  in  one  instance,  are  they  by  special  direction, 
to  reiain  or  invest  the  sum  named,  and  to  pay  over  the  income 
and  interest  from  time  to  time.  The  sum  of  $7,000  is  to  be 
invested,  and  the  income  applied  to  the  improvement  of  the 
cemetery  lot.  It  is  to  be  done  however,  under  the  direction 
of  George  Story  and  Eliza  Taylor,  the  brother  and  the  sister 
of  the  testator,  not  as  executore,  though  they  were  executors, 
but  as  individuals,  so  that  the  power  to  sell  the  real  estate, 
and  thus  to  convert  it  into  money,  was  not  given  in  contem- 
plation of  the  money  received,  remaining  in  the  hands  of 
the  executors,  for  any  other  ultimate  purpose  than  such  as 
is  disclosed  b}'  the  will  itself.  There  are  but  two  purposes 
disclosed  by  the  will.  One  is  the  creation  of  the  fund  for 
the  improvement,  by  the  application  of  the  income  thereof,  of 
the  cemetery  lot.  The  other  is,  the  payment  of  the  various 
legacies  given  by  the  will. 

It  is  plain  that  the  testator  was  earnest  and  sincere  in  the 
gift  of  these  legacies.  They  are  made  with  a  purposeful  dis- 
crimination and  thoughtfulness.  The  claims  of  blood  are 
remembered  and  considered.  Gratitude  for  favors  done  and 
kindness  shown  enters  into  them.  So  does  a  design  to  reward 
faithful  service.  They  were  none  of  them  made  in  a  trifling 
disposition,  nor  without  cordiality.  They  were  not  meant  to 
be  nugatory  or  unavailing.  When  we  find,  then,  after  the 
testator  has  made  his  will,  and  after  an  interval  for  considera- 
tion, a  power  given  by  the  codicil  to  his  executors,  to  sell  any 
and  all  parts  of  his  real  estate  in  their  discretion,  with  a 
restriction  in  the  first  instance,  to  that  not  bringing  in  an 
adequate  income,  which  restriction  is  itself  to  yield  to  the 
necessities  of  his  estate  for  the  final  distribution  and  settle- 
ment thereof,  and  there  appears  no  other  cause  for  giving 
such  power,  nor  any  other  considerable  object  for  its  exercise, 
than  the  possible  need  of  money  for  the  payment  of  the  lega- 
cies, we  find  there  the  intent  of  the  testator  manifested,  that 
the  real  estate  should  be  converted,  if  need  be,  in  aid  of  the 
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pei-sonalty,  so  that  the  legacies  might  not  go  unprovided  for. 
There  is  much  significance  in  the  provision  that  the  restric- 
tion upon  the  power  of  sale,  should  yield  to  the  necessities  of 
the  estate,  in  view  of  a  final  distribution  and  settlement..  I 
think  that  we  must  interpret  the  phrase  '*  final  distribution 
and  settlement,"  as  having  reference  to  the  peculiar  form  of 
some  of  the  bequests.  Some  of  the  legacies  are  without  time 
of  payment  prescribed.  Some  are  by  the  terms  of  the  gift, 
payable  at  the  end  of  a  term  of  years,  varying  from  one  and 
a  half  to  ten  years.  There  could  be  no  final  settlement  and 
distribution  of  the  estate,  until  the  end  of  the  longest  of 
these  terms.  Not  until  then  could  the  executors  make  up 
and  render  their  last  account  and  obtain  their  discharge. 
Debts  might  be,  probably  would  be,  paid  long  before  that. 
So  that  the  final  settlement  which  the  testator  had  in  his 
mind,  was  that  which  should  come  when  the  executors  had 
discharged  all  their  duties  under  the  will,  or  were  in  readi- 
ness so  to  do,  by  the  payment  of  the  legacies  deferred  for  the 
time  above  stated.  And  if  in  view  of  that  distribution  and 
settlement,  it  should  be  requisite  to  sell  real  estate,  even  that 
which  was  so  eligible  as  to  produce  a  good  and  reasonable 
income,  it  was  to  be  done. 

As  in  the  contemplation  of  the  will  and  codicil,  there  was 
substantially  no  need  of  money,  save  for  the  payment  of 
legacies,  so  the  power  to  sell  to  meet  that  need  must  be  to 
get  money  for  that  payment. 

It  is  contended  by  the  appellants,  that  the  articles  of  per- 
sonal pi'operty  specifically  bequeathed,  should  be  sold  for  the 
payment  of  debts,  when  the  other  personal  assets  have  been 
applied  to  that  object  and  have  been  insufiicient. 

It  is  the  rule  that  specific  legatees  can  only  be  called  upon 
by  the  executor  for  abatement,  upon  the  failure  of  the  gen- 
eral personal  estate  to  discharge  debts.  Until  then,  these 
legacies  must  be  fiilly  satisfied  to  the  prejudice  of  general 
legatees.     {Clifton  v.  Burt,  I  P.  Wms.,  680.) 

The  principle  is  the  presumed  intention  of  the  testator  to 
give  a  preference  to  those  legatees.     This  intention  is  pre- 
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sumed  from  bis  severing  specific  parts  of  his  personal  estate 
from  the  rest  and  bequeathing  them  specifically.  If  there 
were  no  way  for  the  payment  of  the  general  legacies  in  this 
case  but  from  the  personal  estate,  the  contention  of  the  appel- 
lants would  prevail.  But  as  we  have  seen,  they  may  be  paid 
from  the  avails  of  a  sale  of  real  estate.  Here  comes  in  that 
other  rule,  that  a  claimant  having  two  funds  shall  go  first  to 
that  on  which  another  creditor  has  no  lien.  {Lomoy  v.  Duke 
of  Atholj  2  Atk.,  446.)  And  so  also  applies  the  principle 
above  stated,  for  the  testator  having  provided  that  the  real 
estate  may  be  called  to  aid  the  personal  in  the  payment  of 
the  general  legacies,  it  was  presumably  his  intention  that  the 
specific  legatees  should  have  their  gifts  without  liability  to 
abatement. 

The  judgment  of  the  General  Term  appealed  from  seems 
to  be  satisfactory  to  the  appellants,  save  in  the  particulars 
embraced  in  the  two  points  above  considered. 

The  judgment  of  the  General  Term  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Newell  Morbt,  Eespondent,  v.  John  M.  Wbbb  et  al., 

Appellants. 

One  C,  who  had  been  introduced  to  plaintiff  by  one  of  defendants,  as 
authorized  to  purchase  cheese  for  them,  made  various  purcliases,  from 
time  to  time,  to  a  large  amount,  which  were  shipped  to  and  received 
by  defendants*  firm,  and  subsequently  paid  for  by  checks  signed  by  G.  as 
agent.  Two  purchases  were  finally  made,  the  cheese  marked  and  shipped 
in  the  usual  way  to,  and  received  by,  defendant's  firm,  but  C.  faUed  to 
pay  a  part  of  the  price,  the  checks  given  by  him  therefor  having  been 
dishonored.  In  an  action  to  recover  the  balance  unpaid,  kddy  that  the 
fact  that  defendants  furnished  C.  with  money  wherewith  to  pay  for  the 
cheese  was  no  defence,  in  the  absence  of  proof  of  knowledge  on  the 
part  of  plaintiff  that  C.'s  authority  was  limited  to  purchasing  for  cash 
on  delivery. 

(Argued  June  19, 1874?  decided  September  22, 1874.) 
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Appeal  from,  judgment  of  the  Geberal  Terra  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  aflSrming 
a  judgment  in  favor  of  plaintifi',  entered  upon  the  verdict  of 
a  jury. 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  plaintiff  for  divers  lots  of  cheese  sold  and  delivered  to 
the  defendants. 

The  purchases  were  made  on  behalf  of  the  defendants  by 
one  Chapman,  as  their  agent.  The  defence  was  that  Chap- 
man had  been  furnished  by  the  defendants  with  funds  where- 
with to  pay  for  all  purchases  made  by  him  under  their 
direction,  and  that,  therefore,  he  had  no  authority  to  buy 
upon  their  credit,  or  upon  any  other  terms  than  cash  on 
delivery.  They  produced  evidence  to  establish  that  Chap- 
man had  been  furnished  by  them  with  funds  wherewith  to 
pay  for  the  purchases  in  controversy  in  this  action,  but  that 
he  had  converted  these  funds  to  Ms  own  use,  after  the  cheese 
had  been  shipped  and  delivered  to  the  defendants. 

The  plaintiff  testified  upon  the  trial  that  Turner,  one  of 
the  firm  of  Webb,  Turner  &  Co.,  of  which  the  defendants 
consisted,  came  with  Chapman  to  the  plaintiff's  factory,  in 
1869,  the  defendants'  firm  having  previously  been  in  the 
habit  of  purchasing  cheese  made  at  that  factory.  That 
Turner  then  said  that  his  firm  wanted  to  handle  plaintiff's 
cheese,  and  that  Chapman  would  be  there  to  attend  to  buy- 
ing, whenever  the  cheese  was  fit  to  go.  That  afterward 
Chapman  made  purchases  for  defendants  from  time  to  time, 
and  the  result  was  that  most  of  the  cheese  made  at  the 
factory  was  shipped,  on  Chapman's  order,  to  Webb,  Turner  & 
Co.,  the  defendants.  Chapman  furnished  a  stencil  brand, 
and  the  course  of  business  was,  that  the  cheese  which  Chap- 
man selected  was  taken  from  the  factory  to  the  railroad  depot, 
branded  Webb,  Turner  &  Co.,  and  shipped  to  them,  and  pay- 
ment afterward  made  by  checks  drawn  by  Chapman  as  agent. 
These  dealings  continued  until  August,  1870,  and  were  very 
large  in  amount ;  all  the  purchases  made  by  Chapman  on  the 
account  of  the  defendants  were  paid  for,  except  those  made 
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June  27  and  August  9  and  16,  1870.  Those  purchases  were 
shipped  to  and  received  by  the  defendants,  but  Chapman 
failed  to  pay  for  them,  checks  which  he  gave  for  part  of 
tlie  price  being  dishonored. 

Defendants'  counsel,  among  other  things,  requested  the 
court  to  charge:  *'If  the  plain tiflF  delivered  the  cheese  at 
Herkimer  without  exacting  pay  from  Chapman,  when  he 
could  have  obtained  it  by  refusing  to  deliver  it  without  pay, 
he  cannot  recover;"  and  *' that  if  the  plaintiff  could  have 
obtained  his  pay  for  the  cheese  in  question  upon  delivery  and 
neglected  to  do  so,  and  the  agent.  Chapman,  had  funds  of  the 
defendants  under  his  control  sufficient  to  pay  for  the  cheese 
and  afterward  misappropriated  those  funds,  the  plaintiff 
cannot  recover  in  this  action."  This  the  court  declined  to 
charge. 

Said  counsel  also  requested  the  court  to  charge ;  "  That 
plaintiff  was  bound  to  ascertain  the  extent  of  the  delegated 
authority,  and  the  plaintiff  could  not  hold  the  defendants 
responsible  upon  any  transaction  in  excess  of  the  limited 
authority  of  the  agent.  Chapman."  The  court  stated,  "  that 
is  so  with  the  qualification,  unless  they  subsequently  ratified 
his  act,  in  excess  of  the  original  authority,  on  being  informed 
of  such  act." 

The  defendants'  counsel  excepted  to  the  several  refusals  to 
charge  and  to  the  several  ^^  modifications  as  abov6  chained." 

George  W.  Smith  for  the  appellant.  Chapman  was  only  a 
special  agent.  (Paley  on  Ag.,  chap.  3,  §  5 ;  41  Barb.,  446.) 
The  agent's  authority  in  such  case  must  be  strictly  pursued. 
(2  P.  Wms.,  19  ;  1  Comyn's  Dig.,  780 ;  Story  on  Ag.,  §§  126, 
165,  172.)  It  is  the  duty  of  one  doing  business  with  such 
agent  to  learn  his  powers.  (Story  on  Ag.,  §§  133,  166,  170 ; 
N.  H,  B.  V.  Ayinar^  3  Hill,  266 ;  Martin  v.  Famswortli^ 
49  N.  Y.,  555  ;  Ddafidd  v.  StaU  of  lU.,  26  W.  K.,  92,  223 ; 
Rossiter  v.  Roaaiter^  8  id.,  494.)  Where  a  principal  directs 
his  agent  to  buy  for  cash  and  gives  him  money  the  latter  can- 
not pledge  the  former's  credit.     {Jacques  v.  Todd^  3  W.  K., 
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83  ;  1  Am.  L.  C,  549 ;  Sprague  v.  GUletty  9  Mete,  91 ; 
B.  L  Co.  V.  Hale,  8  N.  H.,  360 ;  Paley  on  Ag.,  141 ;  Story 
on  Ag.,  §  77.)  Clear  evidence  of  ratification  must  be  shown 
to  charge  defendants.  {Seymour  v.Wyckoff^  19  N.  Y.,  213, 
236 ;  Nixon  v.  Palmer,  8  id.,  401 ;  Story  on  Ag.,  §  263.) 

Francis  Kemam  for  the  respondent.  The  evidence  was 
sufficient  to  show  Chapman  to  be  a  general  agent.  {Edwards 
V.  Shaffer,  49  Barb.,  291 ;  Story  on  Ag.,  §  19,  pp.  126,  134.) 
The  exception  to  the  refusals  to  charge  being  general  present 
no  question  for  review.  {Carpenter  v.  StiUweU,  11  N»  Y., 
61 ;  Zabrishie  v.  Smith,  13  id.,  322.) 

Rafallo,  J.  According  to  the  course  of  dealing  between 
these  parties,  the  shipment  of  the  cheese  bought  by  Chapman 
for  Webb,  Turner  &  Co.  usually,  if  not  invariably,  preceded 
the  payment  of  the  price.  No  notice  to  the  plaintiff  was 
shown  that  Chapman's  authority  was  limited  to  purchases  for 
cash  on  delivery.  On  the  contrary,  the  plaintiff  testified  that 
he  had  no  knowledge  of  any  such  restriction.  Chapman  was 
introduced  to  him  by  one  of  the  defendants'  firm,  as  author- 
ized to  purchase  cheese  for  them  With  defendants'  knowl- 
edge, he  put  up  a  sign  as  agent  for  them.  His  dealings  as 
such  agent  were  numerous  and  extensive.  The  cheese  was 
delivered,  marked  and  shipped  to  the  defendants  according 
to  Chapman's  directions,  and  regularly  paid  for  at  a  subse- 
quent time,  with  the  exception  of  the  three  lots  now  in  con- 
troversy. We  see  no  ground  upon  which  the  judgment  should 
be  disturbed. 

Judgment  aifirmed,  with  costs. 

All  concur;  Gboveb,  J.,  in  result. 

Judgment  affirmed. 
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Patbick   Slatteely,  Plain tiflF  in  Error,  v.  The   People  op 
THE  State  of  New  Yobk,  Defendants  in  Error. 

Where,  upon  the  trial  of  an  indictment,  the  instructions  of  the  court  to 
the  jury  as  to  the  offence  charged  are  unexceptionable  and  cover  every 
element  of  the  crime,  and  correct  rules  are  laid  down  for  the  proper 
application  of  the  evidence,  it  is  not  strictly  the  right  of  the  prisoner 
to  ask  instructions  upon  a  hypothetical  case  based  upon  other  facts. 

On  the  trial  of  an  indictment  for  an  assault  with  intent  to  kill,  the  court 
charged,  that  it  was  indispensable  to  a  conviction  of  the  principal 
offence  to  find  that  the  prisoner  intended  to  kill  the  prosecutor,  and 
gave  detailed  instructions  as  to  the  rules  of  evidence  applicable,  to 
which  there  were  no  exceptions;  the  court  was  requested  by  the  prisoner's 
counsel  to  charge,  that  before  they  could  convict  of  an  assault  with 
intent  to  kill,  they  must  be  satisfied  upon  the  evidence,  that  had  death 
ensued,  the  prisoner  would  be  guilty  of  murder  in  the  second  degree. 
The  court  refused  so  to  charge.  HM^  no  error;  that  the  prisoner  was 
not  legally  entitled  to  a  charge  upon  the  subject ;  and  that  the  chaige 
sought  for  would  have  been  improper  as  it  excluded  the  hypothesis  of 
murder  in  the  first  degree. 

It  teemSy  that,  in  order  to  convict  of  the  ofience  charged,  the  evidence  must 
be  such,  that  if  death  had  ensued  the  prisoner  would  have  been  guilty, 
at  least,  of  murder  in  the  second  degree. 

BufMgy  V.  The  PeapU  (19  N.  Y.,  41)  and  The  People  v.  Shaw  (1  Park.,  887) 
limited. 

The  prisoner's  counsel  requested  the  court  to  charge,  that  under  the  indict- 
ment the  prisoner  could  not  be  convicted  of  an  assault  with  a  sharp 
dangerous  weapon  with  intent  to  do  bodily  harm.  This  was  conceded 
by  the  district  attorney,  and  it  did  not  appear  that  the  court  made  any 
ruling  upon  the  subject.  Udd^  that  the  proposition  as  matter  of  law 
was  erroneous  (chap.  74,  Laws  of  1854),  but  the  error  was  not  available 
here,  because :  1st.  It  was  the  request  of  the  prisoner's  counsel.   2d. 

•  The  court  made  no  ruling  upon  it.  3d.  There  was  no  exception. 
4th.  As  matter  of  fact,  considering  the  character  of  the  weapon  used, 
it  might  have  been  assumed  that  the  facts  would  not  have  justified  a 
conviction  for  such  an  offence. 

A  legal  defect  in  the  evidence  upon  a  criminal  trial,  such  as  to  consti- 
tute a  question  of  law,  is  not  available  here  without  an  exception. 

(Submitted  June  19,  1874;  decided  September  22,  1874.) 

Errob  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department  to  review  judgment  affirming  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and 
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for  the  county  of  New  York,  entered  upon  a  verdict  convict- 
ing the  plaintiff  in  error  of  the  crime  of  assault  with  intent 
to  kill.  (Reported  below,  1  Hun,  311 ;  3  N.  Y.  S.  C.  R.  [T. 
&  C],  669.) 

The  evidence  on  the  part  of  the  prosecution  tended  to 
show  that  the  prisoner,  who  at  the  time  was  a  policeman,  while 
in  a  state  of  intoxication  assaulted  the  prosecutor  upon  the 
street  without  cause  or  provocation  and  savagely  beat  him 
with  his  club.  The  further  facts  pertinent  to  the  questions 
discussed  appear  in  the  opinion. 

William  F.  Ki/ntzing  for  the  plaintiff  in  error.  The  charge 
that  the  jury  could  not  convict  of  assault  with  intent  to  do 
bodily  harm  was  error.  (Laws  of  1854,  §  2,  chap.  74 ;  Keefe 
V.  The  People,  40  N.  Y.,  348.)  Whei-e  an  indispensable  ele- 
ment constituting  a  crime  is  wanting  the  court  will  reverse 
although  there  be  no  exception.  {McCann  v.  People^  6  Park. 
Cr.,  629.)  The  trial  court  should  have  charged  that,  upon 
the  facts,  the  jury  could  not  convict  of  assault  with  intent  to 
kill.  {People  v.  BenneUj  49  N.  Y.,  137.)  The  jury  on  this 
indictment  were  to  be  governed  by  the  same  principles  as  on 
an  indictment  for  murder.  {State  v.  ^ecU,  3  Md.,  469  ;  State 
v.  AndersoTij  2  Tenn.,  6.)  The  jury  must  be  satisfied  that  if 
death  had  ensued  the  prisoner  could  have  been  convicted  of 
murder.  (2  Whart.  Am.  Cr.  L.  [6th  ed.],  1279 ;  People  v. 
Vinegar,  2  Park.,  24 ;  State  v.  Jf/'effro  Bill,  3  Harr.,  697 ; 
Morgan  v.  The  State,  13  8.  &  M.,  242;  King  v.  The  State, 
21  6a.,  220 ;  State  v.  Johnson^  8  Harr.,  671 ;  Morgam.  v.* 
State,  24  Miss.,  64.) 

Benj,  K.  PJidps  for  defendant  in  error.  The  jury  having 
been  instructed  upon  the  law  in  accordance  with  the  express 
request  of  the  prisoner  he  cannot  complain  if  erroneous. 
{Thompson  v.  The  People,  41  N.  Y.,  1 ;  Keefe  v.  The  People, 
40  id.,  348 ;  WilJce  v.  The  People,  53  id.,  625 ;  Proestler  v. 
Kuhn,  49  id.,  654.)  The  instruction  asked  for  and  conceded 
was  correct.  {Dawson  v.  The  People,  25  N.  Y.,  39 ;  Dedien 
V.  The  People,  22  id.,  178.)     The  request  to  charge  that  the 
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jury  must  be  satisfied  if  death  had  ensued  that  the  prisoner 
would  be  guilty  of  murder  in  the  second  degree  was  properly 
refused.  (Rumsey  v.  The  People^  19  N.  Y.,  41-44;  The 
People  V.  Sh^iw^  1  Park.  Cr.,  327.) 

Chueoh,  Ch.  J.     At  the  close  of  the  trial,  the  counsel  for 
the  prisoner  requested  the  court  to  charge  that  the  prisoner 
could  not  be  convicted,  under  the  indictment^  for  an  assault 
with  a  sharp  dangerous  weapon,  with   intent  to  do  bodily 
harm.     This  was  conceded  by  the  district  attorney.     Tt  does 
not  appear  that  the  court  made  any  ruling  on  the  point.   The 
proposition   was   suggested   in   behalf  of  the  prisoner  and 
assented  to  on  behalf  of  the  people.     It  was  erroneous  as  a 
legal  question,  as  the  statute  provides  that,  under  an  indict- 
ment for  an  assault  with  intent  to  kill,  a  conviction  mav  be 
had  for  the  other  offence  specified  in  the  request.     (Laws  of 
1854,  chap.  74.)    But  the  error  is  not  available  here  for  three 
reasons :    Ist.  It  was  the  request  of  the  prisoner's  counsel. 
2d.' The  court  made  no  ruling  upon  it.     3d.  There  was  no 
exception.    (63  N.  Y.,  625.)    It  may  have  been  and  prob- 
ably was  assumed  that  the  facts  did  not  justify  a  conviction 
for  that  offence  on  account  of  the  character  of  the  instrument. 
The  counsel  for  the  prisoner  also   requested  the  court  to 
charge  the  jury  that,  before  they  could  convict  the  prisoner  of 
an  assault  with  intent  to  kill,  they  must  be  satisfied  upon  the 
evidence  that,  had  death  ensued,  the  prisoner  would  be  guilty 
of  murder  in  the  second  degree.     This  was  refused  and  an 
exception  taken.   It  is  claimed  that  the  learned  judge  intended 
by  this  refusal  to  instruct  the  jury  that  the  intent  to  kill, 
necessary  to  be  established  to  justify  a  conviction  under  this 
indictment,  might  be  something  less  criminal  or  different  than 
would  be  necessary  to  convict  of  murder  in  the  second  degree 
if  death  had  ensued.     This  does  not  follow.     No  reason  is 
given  for  refusing  the  request,  and  if  any  existed  which  would 
justify  it,  error  cannot  be  alleged.     The  crime  charged  was 
an  assault  with  intent  to  kill,  and  in  the  charge  the  judge 
distinctly  told  the  jury  that  it  was  indispensfible  to  a  convic- 
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tion  of  the  principal  offence  to  find  that  the  prisoner  intended 
to  kill  the  prosecutor,  and  gave  the  jury  detailed  instructions  . 
as  to  the  rules  of  evidence  applicable  to  the  offence.  There 
was  no  exception  to  any  p<irt  of  the  charge,  and  it  must  be 
assumed  that  the  jury  found  the  necessary  intent.  When  the 
instructions  of  the  court  are  unexceptionable  as  to  the  offence 
charged  and  for  which  the  prisoner  is  on  trial,  and  such 
instructions  cover  every  element  of  the  crime,  and  correct 
rules  for  the  proper  application  of  the  evidence,  it  is  not 
strictly  the  right  of  a  prisoner  to  ask  instructions  upon  a 
hypothetical  case,  based  upon  other  facts.  It  may  be  con- 
ceded that  in  order  to  convict  upon  this  indictment,  if  death 
had  ensued,  the  prisoner  should  have  been  convicted  at  least 
of  murder  in  the  second  degree,  but  all  that  the  prisoner  can 
legally  ask  is,  that  the  court  shall  correctly  charge  the  jury  as 
to  the  crime  for  which  he  is  being  tried.  They  were  properly 
instructed  as  to  that  and  they  could  not  have  been  misled. 
It  was,  however,  held  in  19  New  York,  41,  that  such  a  refusal  to 
charge  was  not  error  upon  the  merits ;  and  in  7%d  People  v. 
Shaxo  (1  Park.,  327),  Walworth,  circuit  judge,  is  reported  as 
charging  that  the  prisoner  should  be  convicted  if  the  assault  was 
committed  under  such  circumstances  that,  had  death  ensued, 
the  offence  would  have  been  either  murder  or  manslaughter 
in  any  of  the  various  degrees ;  but  this  was  qualified  by  the 
additional  paragraph  that  the  prisoner  could  not  be  convicted 
on  the  main  charge  if  he  had  no  intent  to  kill,  or  if  he  did 
*  the  act  under  the  belief  that  it  wag  necessary  in  self-defence, 
and  it  is  said  that  the  proceedings  were  affirmed  by  the 
Supreme  Court.  The  intent  to  kill  is  the  distinguishing  ele- 
ment of  the  offence,  while  every  degree  of  manslaughter  and 
every  description  of  that  crime  in  the  statute,  except  one,  is 
based  upon  an  absence  of  an  intent  to  kill,  and  how  this 
crime  can  be  established  by  proving  an  assault  under  such 
circumstances,  that,  had  the  killing  taken  place,  it  would  have 
been  only  one  of  the  degrees  of  manslaughter,  which  is  based 
upon  the  absence  of  an  intent  to  kill,  is  manifestly  incongru- 
ous.   It  may  be  that  in  neither  case  did  the  court  intend  to 
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go  to  that  extent.  Another  ground  for  the  refusal  is,  that 
the  request  required  the  jury  to  be  instructed  that  'in  order 
to  convict  they  ntiust  specifically  find  that  the  prisoner  would 
have  been  guilty  of  murder  in  the  second  degree,  if  death 
had  ensued,  thus  excluding  the  hypothesis  of  murder  in  the 
first  degree,  and  implying  that  in  such  an  event  the  prisoner 
could  not  have  been  convicted.     This  was  clearly  improper. 

We  have  no  power  to  review  the  facts.  There  is  no  such 
legal  defect  in  the  evidence  as  to  constitute  a  question  of  law ; 
if  there  was,  it  would  not  be  available  here  without  an  excep- 
tion. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Samusl   Oubnet  et  al.  v.  The    Atlakho  and  Obeat 
Western  Railway  Company  et  al. 

An  ezecutoiy  contract  to  manufacture  and  deliver  articles,  corresponding^ 
in  all  respects  to  a  sample  shown,  binds  the  party  to  furnish  articles 
equal  to  the  sample  in  manufacture,  material,  description,  quality,  fit- 
ness  and  durability,  for  the  use  for  which  they  were  designed. 

If  a  defect  exists  which  could  not  be  determined  by  examination  upon 
receipt  of  the  articles,  but  only  upon  use,  it  is  not  the  duty  of  the  vendee 
to  rescind  the  contract,  and  return  or  offer  to  return  the  property  upon 
discovery ;  but  he  may  retain  them  and  recover  or  recoup  his  damages. 
(Grovbr,  J.,  dissenting.) 

The  teim  **  employe"  in  its  ordinary  and  usual  sense  includes  ail  whose 
services  are  rendered  for  another ;  it  is  not  restricted  to  any  kind  of 
employment  or  service,  but  includes  as  well  the  professicmal  man  as  the 
common  laborer. 

An  order  appointing  a  receiver  of  a  railroad  company  directed  him,  among 
other  things,  to  pay  debts  *'  owing  to  the  lal)orers  and  emyloyes ''  of  the 
company  **for  labor  and  services  actually  done  in  connection  with  that 
company's  railways."  Heldf  that  it  included  a  claim  of  counsel  for 
professional  services  rendered  by  him  on  employment  of  the  company 
in  litigations  relating  to  the  railway,  its  interests  and  business.  (Grover, 
Andrews  and  Johnson,  J  J.,  dissenting.) 

micsson  V.  Bimon  (38  Barb.,  390),   Aikin  v.   Wasaon  (24  N.  Y.,  482),. 
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Chffln  Y.  EeynoUU  (87  id.,  640)  distingaished  ;  Oume^  y.  A.  and  G.  W, 
R,  Co.  (2  N.  Y.  8.  C.  R  [T.  &  C],  448)  reversed. 

(Argaed  June  0, 1874;  decided  September  29, 1874) 

Thbse  were  two  appeals  in  this  matter,  one  by  Robert 
Hitchcock,  receiver  of  the  Atlantic  and  Great  Western  Rail- 
way Company,  and  one  by  Jeremiah  S.  Black,  from  an  order  of 
the  General  Tei'm  of  the  Supreme  Court  in  the  fourth  judicial 
department,  affirming  an  order  of  Special  Term  in  reference 
to  payments  from  a  fund  in  the  hands  of  Robert  B.  Potter, 
receiver.    (Reported  below,  2  N.  Y.  S.  C.  R.  [T.  &  C],  446.) 

In  1867,  this  suit  was  pending  in  the  Supreme  Court  to 
foreclose  a  mortgage  executed  by  the  Atlantic  and  Great 
Western  Railway  Company.  On  the  27th  day  of  March, 
1867,  Robert  B.  Potter  was  appointed  receiver  of  the  rail- 
road, and  was  directed  out  of  the  receipts  from  the  road  to 
pay  "  the  expenses  of  maintaining  and  operating  the  said 
railways  and  mortgaged  property  and  premises,  including  the 
purchase  of  all  such  supplies  and  materials,  and  of  such 
renewals  and  repairs  as  may  be  required  for  carrying  on  the 
same."  After  deducting  these  and  some  other  items,  he  was 
directed  out  of  the  balance  of  earnings  in  his  hands,  being 
net  earnings,  to  pay  and  discharge : 

First.  Arrearages  owing  to  the  laborers  and  employes  of 
the  said  consolidated  corporation  defendants,  for  labor  and 
services  actually  done  in  conne(*tion  with  that  company^s  rail- 
ways, and  amounts  due  connecting  roads. 

*•'  Such  sums  as  may  remain  actually  due  for  materials  and 
supplies  furnished  said  consolidated  company  defendants,  for 
the  use  of  its  railways." 

The  receiver  went  on  and  managed  the  road,  and  received 
and  disbursed  from  time  to  time  large  sums  of  money.  The 
railway  company  finally  made  arrangements  for  resuming 
possession  of  their  road,  and  it  being  found  impracticable 
before  resuming  such  possession  to  actually  pay  and  discharge 
all  the  amounts  which  the  receiver  had  been  directed  bv  the 
order  of  March  27,  1867,  to  pay,  the  said  company  paid  him 
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$1,218,750  to  cover  such  liabilities,  and  resumed  possession  of 
the  road. 

Out  of  this  sum  the  receiver  made  a  large  number  of  pay- 
ments of  claims  which  he  admitted,  and  he  then  petitioned 
the  court  for  his  discharge  and  for  an  order  referring  all  the 
disputed  claims  to  a  referee  for  his  decision.  This  order  was 
granted  April  30,  1870. 

Among  these  disputed  claims  was  a  claim  of  Naj'lor  &  Co., 
for  steel  frogs  furnished  to  the  company  and  to  the  receiver, 
for  $6,88(),  gold,  and  $92.46,  currency ;  and  a  claim  of  Jeremiah 
S.  Black  for  professional  services  as  counsel  for  the  railroad 
company,  rendered  prior  to  the  appointment  of  the  receiver, 
$5,000. 

In  reference  to  the  claim  of  Naylor  <fe  Co.  the  referee  found 
as  follows : 

"  Prior  to  the  appointment  of  the  receiver  the  Atlantic 
and  Great  Western  Bailway  Company  ordered  of  Messrs. 
Naylor  &  Co.  200  reversible  steel  frogs  to  cori'espond,  in  all 
respects,  with  a  certain  steel  frog  it  had  theretofore  received 
and  was  then  using  (and  which  proved  to  be  a  good  and 
serviceable  article),  except  in  the  matter  of  the  length  of  the 
frogs,  which  was  to  vary  slightly  from  the  sample.  Naylor 
&  Co.  sent  an  order  to  Vickers  &  Co.,  of  England,  to  manu- 
facture the  frogs  according  to  the  said  pattern,  that  firm 
having  manufactured  the  frog  already  in  use. 

"  Seventy-five  of  the  frogs  were  furnished  to  the  company, 
upon  its  orders,  between  the  1st  day  of  August,  1866,  and  the 
1st  day  of  January,  1869.  Twenty-two  of  the  said  frogs 
were  delivered  to  the  receiver  on  or  shortly  after  the  27th 
day  of  May,  1867. 

"  Naylor  &  Co.  presented  bills  for  said  frogs  to  the  receiver 
in  their  own  names  as  vendors. 

"  Most  of  the  frogs,  except  the  sample  frog,  were  found  to 
be  brittle,  and  they  did,  in  fact,  break  within  a  short  period 
after  being  placed  upon  the  road.  They  were  then  of  no 
value  for  the  purpose  for  which  they  were  ordered. 

**After  being  broken  the  railway  companj',  without  ofiering 
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to  return  them,  sold  the  broken  pieces  for  old  iron,  and  as 
such  they  were  worth  about  a  half  of  one  cent  per  pound. 

"  There  was  nothing  in  the  general  appearance  of  the  frogs 
before  use,  nor  anything  discoverable,  from  a  particular  exam- 
ination of  them,  to  show  what  was  their  real  condition,  which 
could  only  be  tested  by  actual  use.  There  was  no  presump- 
tion that  because  a  single  frog  broke  in  using,  the  remainder 
would  do  so,  and  I  hold  that  the  company  had  a  right,  not- 
withstanding the  fact  that  one  or  more  frogs  m^y  have  broken 
within  a  very  short  time  after  being  laid  down,  to  lay  down 
and  use  the  remainder,  as  being  necessary  in  their  business. 

"Although  Messrs.  Naylor  &  Co.  have  no  claim  on  the 
receiver  under  the  original  contract  for  the  frogs  delivered, 
yet,  as  against  the  railway  company,  they  may  under  the  pro- 
visions of  the  order  appointing  the  receiver,  and  the  conclu- 
sions I  have  arrived  at  in  respect  to  the  ultimate  ownership 
of  this  fund  be  entitled  to  recover  the  real  value  of  the 
ninety-seven  frogs  delivered  respectively. 

"  The  proof  as  to  this  value  is  not  full.  It  appears  that 
sixty-three  of  the  frogs  were  defective  and  broke  early,  and 
of  the  remainder  twenty-one  continued  in  service;  and  it 
does  not  appear  that  the  other  thirteen  were  laid  down  or 
further  accounted  for. 

"  I  have  prepared  from  the  schedules  in  proof,  and  return 
herewith,  a  statement  showing  the  average  duration  of  the 
defective  frogs  and  what  their  use  was  worth,  as  compared 
with  the  sample  frogs,  even  assuming  for  those  a  duration  of 
only  seven  years. 

"According  to  that  statement  the  amount  Messrs.  Naylor 
&  Co.  would  be  entitled  to  would  be  $2,410.54  in  gold  and 
$450.34  in  currency." 

In  reference  to  the  claim  of  Mr.  Black,  he  found  the  claim 
to  be  reasonable  in  amount  and  due  from  the  company,  but 
that  he  was  not  included  in  the  class  provided  for  in  the 
order  ;  that  the  word  "  employe  "  as  there  used  only  included 
those  persons  who  had  been  in  the  stated  and  regular  employ- 
ment of  the  company.  Naylor  &  Co.  and  Mr.  Black  excepted 
SiCKBLS— Vol.  XIII.  46 
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to  such  findings.  Upon  tho  coming  in  of  the  report  the 
Special  Term  allowed  the  whole  of  the  claim  of  Naylor  & 
Co.  and  directed  the  same  to* be  paid  in  fall.  The  report  as 
to  the  claim  of  Mr.  Black  was  sustained  and  the  same  was 
disallowed.  Ken  ben  Hitchcoc^k,  who  had  been  appointed 
receiver  of  said  railway  company  in  a  subsequent  foreclosure 
suit  and  who  was  entitled  to  the  surplus,  appealed  from  so 
much  of  the  Special  Term  order  as  allowed  the  whole  of  the 
claim  of  Naylor  &  Co.,  and  Mr.  Black  appealed  from  that 
part  disallowing  his  claim. 

Further  facts  appear  in  the  decision. 

« 

Clarkaon  N.  Potter  for  Hitchcock,  receiver,  appellant. 
Under  an  executory  contract  of  sale  with  warranty,  where 
defects  are  not  discoverable  upon  examination,  the  vendor  is 
not  bound,  upon  discovery  after  use,  to  return  or  oflfer  to 
return,  but  can  recoup  damages.  {Day  v.  Pool,  52  N.  Y., 
416 ;  Story  on  Sales,  §  456,  a  ;  Parker  v.  Paltner^  4  B.  &  A., 
387 ;  Street  v.  Blay^  2  id.,  464.)  A  sale  by  sample  imports 
a  warranty  of  quality.  (Benj.  on  Sales,  482,  483 ;  Pitssell 
V.  Meolpido,  8  C.  B.  [N.  S.*],  862 ;  Gallagher  v.  Waring,  9 
Wend.,  26 ;  Warwg  v.  If  agon,  18  id.,  426  ;  JUoses  v.  Mead, 

1  Den.,  386 ;  O,  M.  Society  v.  Lawrence,  4  Cow.,  440 ;  Hart 
V.  Wright,  17  Wend.,  274;  Beerin  v.  Bumside,  1  Seld.,  95.) 
An  executory  contract  of  a  thing  to  be  manufactured  for  a 
special  purpose  imports  a  warranty  that  it  is  fit  and  suitable 

for  the  purpose.     (Benj.  on  Sales,  488  ;  Brown  v.  EdgffUm,  ^  / 

2  M.  &  G.,  279 ;  Jonee  v.  Bright,  5  Bing.,  533 ;  Laing  v. 
Fulgeon,  4  Cowp.,  169  ;  6  Taunt.,  808  ;  Hoe  v.  Sanford,  21 
N.  Y.,  561  ;  Prentiss  v.  Dike,  6  Duer,  223  ;  1  Pars,  on  Cont., 
469 ;  Parks  v.  Morris  Axe  Co,,  4  Lans.,  104.) 

J.  S.  Black,  appellant,  in  person. 

Everett  P,  Wheeler  for  Naylor  &  Co.,  respondents.  Under 
an  executory  contract  of  articles  "to  be  made"  the  retention 
of  the  article,  after  opportunity  to  ascertain   defects,  is  an 
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admission  of  performance.  {Gaylord  Co.  v.  AUen^  53  N.  Y., 
615 ;  Beck  v.  Sheldon,  48  id.,  365  ;  Reed  v.  Randall^  29  id., 
358 ;  MeComish  v.  Saraon,  45  id»,  265 ;  Neaffie  v.  Hart^  4 
Lans.,  4.)  Whatever  warranty  there  was  here  it  was  part  of 
the  original  contract,  not  collateral  to  it.  {Oaylord  Co.  v. 
Allen,  63  K  Y.,  515.) 

Olofrkson  N.  Potter  for  Hitchcock,  receiver,  respondent,  as 
against  J.  S.  Black,  appellant.  The  word  "  employe  "  in  the 
order  did  not  include  appellant.  (38  Barb.,  390 ;  23  N.  Y., 
484 ;  37  id.,  642 ;  48  id.,  370.) 

Chukch,  Ch.  J.  The  undertaking  of  Naylor  &  Co. 
extended,  I  think,  to  the  quality  of  the  article  contracted  for 
as  well  as  the  material  and  general  description.  The  referee 
finds  that  the  order  for  the  frogs  required  that  they  should 
correspond  in  aU  respects  with  a  sample  theretofore  delivered 
by  Nay  lor  &  Co.  to  the  railway  company,  except  as  to  a  slight 
change  in  the  pattern  agreed  upon.  Tlie  form  of  the  trans- 
action would  seem  to  constitute  Naylor  &  Co.  agents  to  pro- 
cure the  manufacture  of  the  frogs,  but  it  has  been  assumed 
throughout  that  they  were  the  principals,  and  intended  to 
deal  with  the  railway  company  as  such.  Regarding  them  in 
that  light,  by  accepting  the  order,  they  became  bound  by  its 
terms  to  procure  and  deliver  to  the  railway  company  reversi- 
ble frogs  in  all  respects  equal  to  the  pattern.  This  includes 
equality  in  manufacture,  material,  description  and  quality,  or 
fitness  and  durability  for  the  use  for  which  they  were  designed. 
It  cannot  be  supposed  that  either  party  intended  anything 
less.  The  referee  finds,  in  substance,  that  they  were  not 
equal ;  that  a  large  number  of  them  were  defective  and  brittle, 
but  that  this  could  not  be  discovered  by  examination  and 
could  only  be  ascertained  by  use,  and  that  the  failure  of  one 
created  no  presumption  that  others  were  defective.  After 
they  were  manufactured  in  England,  the  frogs  were  ordered 
in  four  parcels,  three  by  the  company  and  one  by  the  receiver, 
of  abont  twenty-five  each.     Nearly  all  of  them  were  put  in 
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use  from  time  to  time,  and  many  of  them,  it  is  claimed,  on 
account  of  defects,  failed.  When  they  did  fail,  they  were 
sold  for  scrap  steel,  and  no  notice  of  such  defects  was  given 
to  Naylor  &  Co.,  nor  any  offer  made  to  return  the  frogs,  or 
any  of  them. 

The  substance  of  the  arrangement  was  that  Naylor  &  Go. 
agreed  to  procure  to  be  manufactured  a  quantity  of  frogs,  to 
correspond  with  the  pattern,  and  deliver  the  same  to  the  rail- 
way company  as  desired ;  in  other  words,  it  was  an  executory 
contract  for  the  manufacture  and  delivery  of  certain  articles 
_of  personal  property  of  a  specified  quality  and  description. 
It  was  not  strictly  a  sale  by  sample.  Such  a  sale  contem- 
plates that  the  goods  are  in  esae^  that  the  sample  is  taken 
from  the  bulk  and  that  the  latter  is  equal  in  quality  to  the 
sample.  This  is  some  times  called  an  implied  warranty 
(Story  on  Sales,  §  375),  but  it  is  more  properlj'^  an  express 
warranty.  It  amounts  to  an  affirmation  that  the  specimen  is 
a  fair  sample  of  the  bulk  of  the  commodity.  (Id.,  §  376 ;  5 
N.  T.,  103.)  The  general  rule  is,  when  articles  are  sold  upon 
an  executory  contract  like  the  one  in  question,  that  the  deliv- 
•ery  and  acceptance  of  the  articles  after  examination,  or  an 
opportunity  to  examine  them,  is  a  consent  or  agreement  that 
the  articles  correspond  with  the  contract,  and  precludes  a 
recovery  for  any  defects  which  may  exist.  (63  N.  Y.,  515 ;  29 
id.,  358 ;  49  id.,  321.)  The  vendee  must  immediately  rescind 
the  contract,  and  return  or  offer  to  return  the  goods.  He 
cannot  retain  the  property  and  afterward  claim  damages  by 
action  or  recoupment  for  inferior  quality.  Such  a  transaction 
differs  from  a  sale  with  warranty  in  that  the  stipulated  quality 
is  a  part  of  the  contract  itself,  and  not  collateral  to  it.  In 
the  latter  case  the  vendee.is  not  bound  to  return  the  property, 
but  may  retain  it  and  sue  upon  the  collateral  agreement. 

It  is  found  that  the  defects  could  only  be  discovered  by  the 
use  of  the  article.  The  vendee  must  have  an  opportunity  to 
examine,  and  when,  from  the  terms  of  the  contract  or  tbe 
nature  of  the  article,  this  can  only  be  done  by  use,  and  such 
was  therefore  the  mode  of  examination  contemplated,  the 
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vendee  is  not  foreclosed  until  the  test  is  made.  Bat  when 
made  and  the  defects  discovered,  is  it  not  the  duty  of  the 
vendee  then  to  take  his  ground  and  reecind  the  contract,  and 
return  or  offer  to  return  the  property  or  be  held  to  a  waiver 
and  acceptance  ?  Upon  principle,  I  can  see  no  difference  in 
this  respect  on  account  of  the  time  or  mode  of  examination. 
The  agreement  as  to  quality  is  as  much  a  part  of  the  contract 
of  sale  in  the  one  case  as  in  the  other,  and  by  retaining  the 
article  after  discovering  that  it  is  not  in  accordance  with  tlie 
contract,  the  vendee  should  be  deemed  to  consent  to  accept 
the  inferior  article,  whether  this  discovery  is  made  from 
inspection  or  use.  But  the  case  of  Day  v.  Pool  (52  N.  T., 
416)  holds  a  different  doctrine.  In  that  case  there  was  an 
executory  contract  for  the  sale  of  rock  candy  syrup,  "  that 
would  not  crystallize,  or  the  sugar  fall  down  "  in  its  use,  and 
this  court  held  that  the  vendee  was  not  bound  to  rescind  the 
contract  or  return  or  offer  to  return  the  syrup  upon  discover- 
ing that  it  did  not  come  up  to  the  terms  of  the  contract^  but 
might  keep  the  article,  and  rely  upon  the  so-called  "  warranty." 
Although  there  were  some  peculiar  circumstances  in  that  case, 
yet  the  principle  enunciated  in  the  opinion  which  received 
the  assent  of  a  majority  of  the  court,  applied  to  the  facts  of 
this  case,  must,  I  think,  determine  tliis  question  in  favor 
of  the  right  of  the  vendee  to  retain  the  property  and  recoup 
the  damages ;  and  if  that  principle  is  to  be  adhered  to,  it  is 
useless  to  review  the  grounds  upon  which  the  decision  w^ 
based.  I  cannot  concur  with  the  grounds  upon  which  the 
Special  Term  decided  in  favor  of  allowing  the  full  price  of 
the  frogs,  that  the  agreement  did  not  relate  to  quality,  or  that 
the  warranty  was  implied  within  the  meaning  of  that  term 
when  applied  to  the  obligation  to  rescind  the  contract  upon 
discovering  the  inferior  quality  of  the  article,  and  the  ground 
upon  which  the  General  Term  afSrmed  this  decision  is  in 
principle  in  conflict  with  Day  v.  JPool  (supra).  If  the  rail- 
way company  had  the  right  to  retain  the  property  and  recoup 
the  damages,  as  there  decided,  it  would  follow  that  they  could 
show  that  all  the  frogs,  or  a  part  of  them,  were  defective. 
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Retaining  the  property  was  not  a  waiver  of  a  right  to  com- 
pensation for  defects  in  a  single  one  of  the  articles  delivered. 
That  some  were  perfect  woald  only  lessen  the  amoant  of 
damages.  If  this  is  to  be  regarded,  as  it  respects  rescinding 
and  returning  the  property,  as  a  warranty  upon  a  present  sale 
of  personal  property,  there  is  no  force  in  the  idea  that  the 
rights  of  the  parties  were  changed,  because  only  a  part  of  the 
articles  included  in  an  order  were  defective,  and  therefore 
rejected,  and  the  perfect  ones  continued  in  use.  The  question 
of  a  division  of  the  contract  does  not  arise.  The  only  remain- 
ing question  is,  whether  there  was.  evidence  to  justify  the 
finding  of  the  referee,  that  the  frogs  in  question  were  not 
equal  to  the  pattern  furnished,  and  in  making  the  allowance 
of  damages  for  defective  frogs.  We  cannot  say  that  there 
was  no  evidence  to  justify  the  conclusion  of  the  referee  upon 
these  points,  especially  not  if,  as  has  been  suggested,  all  tlie 
evidence  given  upon  the  special  reference  was  not  returned. 
The  order  of  the  General  and  Special  Terms  must  be  reversed 
and  the  report  of  the  referee  affirmed,  with  interest  upon  the 
amount  reported  due  to  Naylor  &  Co.  from  the  date  of  the 
first  report,  the  costs  of  the  parties  to  be  paid  out  of  the  fund. 
The  claim  of  Jeremiah  S.  Black  depends  upon  the  construc- 
tion to  be  given  to  the  language  of  the  order  appointing  the 
receiver.  The  receiver  was  directed  to  pay  out  of  the  net 
earnings,  among  other  things,  debts  ^^  owing  to  the  laborers 
and  employes  of  the  said  consolidated  corporation,  defendants, 
for  labor  and  service  actually  done  in  connection  with  that 
company's  railways."  The  claimant's  demand  is  for  profes- 
sional services  as  counsel  in  important  litigations  connected 
with  the  road.  The  referee  finds  the  claim  ^^  to  be  reasonable 
in  amount  and  due  from  the  company."  It  is  manifest  that 
literally  and  lexically  the  claimant  was  an  employe  of  the 
company  :  that  is,  he  was  employed  by  and  rendered  important 
service  for  them.  So  the  service  rendered  was  in  a  sense  in 
connection  with  the  company's  railways,  that  is,  the  services 
related  to  the  railway  and  its  interests  and  business.  But  it 
is  said  that  it  was  only  those  who  had  stated  and  regular 
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employment  in  running  the  railway,  that  were  intended  to  be 
provided  for,  and  we  were  referred  to  several  cases  in  this 
State  which  are  supposed  to  be  decisive.  In  Ericsson  v. 
Brovm  (38  Barb.,  390)  the  charter  of  a  mail  steamship  com- 
pany made  the  stockholders  liable  for  debts  due  and  owing 
to  "  their  laborers  and  operatives,"  and  it  was  held  that  a  con- 
sulting engineer  was  not  included.  So  in  Aikin  v.  Wasson 
(34  N.  Y.,  482)  it  was  held  that  a  contractor  was  not  included 
within  the  words  '^  laborers  and  servants,"  used  in  the  general 
railroad  act.  In  Coffin  v.  Reynolds  (37  N.  Y.,  640)  it  was 
held  that  the  secretary  of  a  manufacturing  corporation  was 
not  included  in  the  general  statute  which  made  stockholders 
liable  for  debts  owing  to  "  their  laborers,  servants  and 
apprentices."  It  will  be  observed,  in  the  first  place,  that  the 
word  "employe,"  used  in  the  order,  is  not  found  in  any  of 
the  statutes  involved  in  these  cases.  This  is  a  word  of  more 
comprehensive  signification  than  laborers  and  operatives,  and 
that  a  contractor  is  in  no  proper  sense  a  servant,  but  in  many 
respects  an  independent  party,  and  that  a  secretary  is  not  a  ' 
servant  within  the  ordinary  meaning  of  that  word,  but  is  an  • 
officer,  recognized  by  law  as  such,  seems  manifest  and  plain  \ 
enough.  Yet,  in  24  Barbour,  99,  it  was  held  that  an  officer 
was  a  servant  if  he  had  no  distinctive  appellation,  and  in  43 
Barbour,  163,  it  was  held  that  a  secretary  was  a  servant  within 
the  meaning  of  the  statute,  but  this  may  be  regarded  as  over- 
ruled by  37  New  York  {sv^^a).  Aside  from  the  difierence 
of  words,  there  is,  I  think,  a  distinction  between  the  above 
cases  and  this,  in  the  rules  of  construction,  which  should  be 
applied.  In  those  cases  there  was  a  statute  liability  created 
against  stockholders,  and  such  statutes  are  always  strictly 
con8ti*ned.  Again,  the  courts  held  that  it  was  the  policy  of 
the  legislature  to  protect  those  only  who  are  the  least  able  to 
protect  themselves  and  who  earn  their  living  by  manual 
labor  for  a  small  compensation,  and  not  by  professional  ser- 
vices, and  this  supposed  legislative  policy  exerted  a  controlling 
influence  upon  the  courts.  In  this  ease  it  was  entirely  differ- 
ent.   There  was  no  question  of  policy.     It  was  a  scramble 
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for  payment  of  debts  against  a  defaulting  corpok*ation,  and 
the  terms  of  the  order  were  fixed  by  negotiation  and  agree- 
ment between  interested  parties.  The  mortgage  creditors 
were  anxious  for  the  appointment  of  a  receiver.  The  com- 
mon creditors,  including  the  claimant,  were  interested  in 
delaying  it.  It  required  the  action  of  courts  in  three  States 
which  could  not  be  obtained  in  several  months,  except  by 
consent.  The  counsel  for  the  plaintiff  and  other  mortgage 
creditors  testified  that  in  order  to  facilitate  the  appointment 
of  a  receiver,  he  "  was  willing  at  that  juncture  to  make  con- 
cessions to  the  company,  I  might  not  have  made  at  other 
times."  These  concessions  were  in  favor  of  common  creditors, 
like  the  claimant,  who  desired  protection.  They  were  agreed 
upon  by  a  committee,  one  of  whom  had  a  claim  similar  to 
this.  The  counsel  also  testified  that  the  word  "employes" 
was  not  used  in  any  particular  or  strict  sense,  but  according 
to  its  general  meaning,  including  attorney's  compensation  as 
well  as  others  employed  by  the  company.  If  this  evideuoe 
is  to  be  considered,  there  can  be  no  question  as  to  the  mean- 
ing  of  the  parties  who  agreed  to  the  terms  of  this  order,  and 
that  it  was  designed  to  include  the  debt  of  the  claimant. 
Aside  from  this,  it  is  not  pretended  that  the  claimant  ia  Abso- 
lutely excluded  by  the  terms  of  the  order.  The  decision 
rests  upon  the  supposed  intent.  It  is  quite  as  rational  to 
believe  that  the  intent  was  to  include  as  to  exclude  the  debt 
of  the  claimant.  Debts  for  materials  and  supplies  were  pro- 
tected, and  why  may  wc  not  suppose  that  the  claimant's 
demand  was  regarded  to  be  as  just  and  equitable  as  those, 
especially  under  the  circumstances  referred  to?  The  mort* 
gage  creditors  received  what  they  regarded  a  great  benefit  by 
making  these  concessions,  in  the  immediate  appointment  of 
a  receiver,  and  the  order  should  be  liberally  construed  in 
favor  of  the  creditors,  who  are  presumed  to  have  assented  to 
them  and  relied  upon  them  for  the  payment  of  their  debts. 

The  order  rejecting  the  claimant's  demand  must  be  reversed 
and  an  order  entered  allowing  it,  and  directing  its  payment 
according  to  the  terms  of  the  order. 
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Allen,  J.  It  is  only  necessary  for  me  to  consider  the 
claim  of  Judge  Black  for  professional  services,  disallowed  by 
the  referee  and  the  Supreme  Court. 

It  is  conceded  that  the  services  constituting  the  claim  were 
rendered  to  the  railway  company  upon  its  employment ;  that 
the  amount  demanded  is  but  a  reasonable  compensation  for 
such  services,  and  that  the  same  is  and  was,  at  the  time  of  the 
appointment  of  the  receiver,  justly  due  the  claimant  from  the 
corporation. 

The  claim  was  rejected  by  the  court  below  solely  because 
it  was  thought  not  to  be  included  in  the  class  of  debts  and 
obligations  provided  for  in  the  order  appointing  Mr.  Robert 
B.  Potter  receiver,  and  authorized  to  be  paid  by  him. 

The  receiver  is  directed,  after  the  payment  of  certain 
expenses,  to  pay,  out  of  the  earnings  of  the  railway  of  the 
defendant  corporation,  among  other  debts  and  claims,  all 
arrearages  '^  owing  to  laborers  and  employes  of  the  said  con- 
solidated corporation  defendants,  for  labor  and  service  actually 
done  in  connection  with  that  company's  railways."  The 
order  was  made  upon  the  application  and  in  the  interest  of 
the  mortgage  bondholders  and  creditors  of  the  corporation,  to 
whom  and  whose  interests  an  early  appointment  of  a 
receiver,  and  the  actual  possession  of  the  property  and  the 
receipt  of  the  earnings  of  the  company,  was  important,  and 
the  provisions  inserted  for  the  payment  of  the  general  and 
unsecured  debts  of  the  company  were  the  result  of  negotia- 
tions  between  the  representatives  of  the  secured  mortgage 
creditors  and  the  creditors  at  large,  and  of  concessions  by  the 
former  to  the  latter,  to  prevent  opposition  or  induce  a  consent 
to  the  proceeding. 

General  creditors  of  the  insolvent  corporation,  not  provi- 
ded for  in  the  order  appointing  the  receiver,  were  necessarily 
remediless  in  respect  to  their  debts,  as  the  entire  assets  and 
means  gf  payment  by  the  corporation  were  withdrawn  from 
it  and  placed  in  other  hands,  to  be  administered  for  the 
benefit  of  lienoi*s  and  those  entitled,  by  reason  of  their 
securities,  to  priority  of  payment  upon  a  sale  or  other  dis- 
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position  of  the  property.  The  reason  and  purposes  of  the 
clauses  directing  the  payment  of  certain  of  the  general 
creditoi*s,  as  well  as  the  circumstances  under  which  the  order 
was  made,  forbid  that  a  narrow,  peculiar  or  restricted  inter- 
pretation should  be  given  to  the  terms  employed,  to  the 
prejudice  of  creditors  otherwise  unsecured.  On  the  contrary, 
the  language  should  be  deemed  as  having  been  used  in  its 
natural  and  ordinary  sense,  and  if  there  should  be  a  doubt  of 
the  intent  and  meaning  of  the  order  which  but  embodies  the 
express  or  implied  agreement  of  the  parties  in  interest,  after 
the  application  of  the  well  understood  rules  of  interpretatioD, 
the  doubt  should  rather  lead  to  a  liberal  interpretation  than 
to  an  interpretation  which  would  exclude  claims  within  the 
equities  of  the  provision.  Such  certainly  should  be  th  « 
effect  and  interpretation  of  the  order,  in  view  of  the  state 
ment  of  Mr.  Clarkson  N.  Potter,  the  counsel  of  the  plain 
tiffs  and  other  bondholders  and  creditors,  under  whose 
advice  and  by  whose  instrumentality  the  order  was  obtained, 
that  the  word  "employes"  was  used  in  these  negotiations 
not  in  any  particular  or  strict  sense,  but  according  to  its 
ordinary  and  general  meaning  and  as  including  attorney's 
compensation  as  well  as  that  of  other  persons  employed  by 
the  corporation.".  I  refer  to  this  not  as  evidence  in  the 
proceeding  controlling  the  interpretation,  but  as  tlie  statement 
of  learned  and  ingenuous  counsel  conducting  the  proceeding 
and  in  perfect  harmony  with  the  mind  of  the  court  as 
expressed  in  the  order  made.  The  cases  which  have  been 
referred  to  involving  the  construction  of  statutes  providing  a 
better  security  for  the  payment  of  "  laborers,  clerks,  servants," 
etc.,  of  corporations  for  their  services  furnish  but  little  aid 
in  the  interpretation  of  the  order  before  us,  made  for  a 
particular  case  and  under  peculiar  circumstances  and  in  terms 
essentially  different  from  any  statute  which  has  come  under 
my  observation.  These  statutes  have  been  interpreted  by  the 
courts,  and  effect  given  to  them  restricted  or  liberal  in  view 
of  the  supposed  policy  and  general  legislative  intent  indicated 
by  the  particular  terms  employed.    Here  no  general  or  public 
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policy  or  FegiBlfttive  intent  is  involved.  While  in  form  it  is  the 
act  and  judgment  of  a  court  that  is  to  be  interpreted,  it  is  in 
reality  the  intent  of  individual  creditors  of  different  classes 
contracting  with  each  other  as  indicated  by  the  terms  of  the 
order  —  the  result  of  their  negotiations  and  concessions  — 
that  is  to  be  ascertained  and  declared. 

All  "  laborers "  and  all  "  employes "  of  the  railway 
corporation  who  have  ^^  actually  done  service  in  connection 
with  that  company's  railways,"  are  embraced  in  the  terms 
used.  Kone  are  excluded  in'  terms  or  by  implication,  and  all 
who  come  within  the  description  are  entitled  to  the  benefit 
of  the  order.  In  the  absence  of  any  intent  apparent  on  the 
face  of  the  order  to  discriminate  between  different  classes  of 
"  employes  "  or  different  kinds  "  of  service,"  the  court  can- 
not confine  it  to  a  single  class  or  to  a  particular  service.  The 
term  "  employe "  is  the  correlative  of  '*  employer,"  and 
neither  term  has  either  technically  or  in  general  use  a 
restricted  meaning  by  which  any  particular  employment  or 
service  is  indicated.  The  terms  are  as  applicable  to  attorney 
and  client,  physician  and  patient,  as  to  master  and  servant,  a 
farmer  and  day  laborer  or  a  master  mechanic  and  his  work- 
man. To  employ  is  to  engage  or  use  another  as  an  agent  or 
substitute  in  transacting  business,  or  the  performance  of  some 
service ;  it  may  be  skilled  labor  or  the  service  of  the  scientist 
or  professional  man  as  well  as  servile  or  unskilled  manual 
labor.  That  the  claimant  was  the  "  employe  "  of  the  corpora- 
tion, and  "  done  service "  under  his  employment,  cannot  be 
questioned  upon  the  evidence  and  under  the  finding  of  the 
referee.  Was  such  service  "  in  connection  with  the  company's 
railways  i "  To  restrict  this  term  as  used  in  the  order  to 
labor  performed  in  and  upon  the  railways  proper  of  the 
corporation,  and  to  exclude  all  services  incidentally  connected 
with  or  relating  to  the  business  affairs  of  the  company  grow- 
ing out  of  and  having  respect  to  the  possession  and  operation 
of  the  railways,  would  be  quite  too  literal  an  interpretation, 
and  defeat  the  evident  design  of  the  court  and  the  framers 
of  the  order.    The  words,  "  in  connection  with  that  company's 
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railways,"  as  used  and  in  the  relation  they  bear  to  the  whole 
clause,  are  the  equivalent  of  "  in  the  interest  and  upon  the 
employment  of  that  company  in  and  about  its  railways  and 
the  operation  and  management  thereof,  and  all  matters  con- 
nected with,  relating  to,  and  growing  out  of  the  proper  and 
legitimate  business  of  the  company  as  the  possessor  and 
operator  of  such  railways."  The  phrase  was  intended  to  and 
does  embrace  every  employment  for  the  performance  of  any 
service  in  promoting  the  interest  or  enforcing  and  defending 
the  rights  of  the  company  as  a  railway  corporation  in  respect 
to  the  railways  in  its  possession  and  under  its  management, 
which  the  corporation  could  perform  by  its  board  of  directors, 
or  by  any  competent  agents.  The  services  of  the  claimant 
were  directly  connected  with  and  had  respect  to  the  railways 
of  the  company  and  its  possession  and  right  to  control  and 
operate  the  same,  and  in  the  most  literal  sense  were  directly 
within  the  terms  employed ;  but  in  a  more  enlarged  and  liberal 
sense,  as  promotive  of  the  business  interests  of  the  company 
in  respect  to  and  in  connection  with  its  railways,  they  wero 
within  the  spirit  and  intent  of  the  clause. 

I  concur  in  the  views  of  Chief  Judge  Chubch  and  his 
conclusions  in  respect  to  the  clause  under  consideration. 

Church,  Ch.  J.,  Allen,  Bapallo  and  Folgeb,  JJ.,  con- 
cur for  reversal  of  orders  of  General  and  Special  Term,  and 
for  affirmance  of  referee's  report  as  to  claim  of  Naylor  &  Co., 
unless  said  iirm  desire  a  rehearing  as  to  amount  of  damages 
for  defective  frogs.  In  which  case  they  to  give  notice  within 
thirty  days  after  service  of  notice  of  this  judgment.  Also  that 
claim  of  J.  S.  Black  be  paid. 

Andrews  and  Johnson,  J  J.,  concur  in  all  save  allowanoe 
of  claim  of  J.  S.  Black. 

For  affirmance,  Oroyer,  J. 

Ordered  accordingly. 
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James  O'Bbien,  late  Sheriff,  Eespondent,  v.  Jamks  MoCank 

et  al.,  Appellants. 

58    9731 

In  an  action  by  a  sheriff  upon  a  bond  indemnifying  him  for  a  levy  and  *^  ^^ 

sale  under  an  execution,  where  a  recovery  has  been  had  against  him  by 
a  third  person  claiming  the  property  sold,  it  is  proper  for  the  defendants 
to  prove,  in  mitigation  of  damages,  the  amount  received  by  the  sheriff 
upon  the  sale,  and  the  mius  is  then  upon  him  of  showing  that  he  has 
paid,  or  is  liable  to  pay,  any  portion  of  the  receipts  to  another. 

The  presumption  that  public  officers  have  done  their  duty  does  not  apply 
in  such  case. 

The  sureties  in  the  bond  are  entitled  to  avail  themselves  of  this  proof, 
although  the  principal  does  not  defend. 

The  evidence  is  proper  under  a  general  denial  in  the  answer. 

(Submitted  June  19,  1B74;  decided  September  29,  1874.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  upon  an  indemnity  bond  given  by  defend* 
ant  Quiiin  as  principal,  and  defendants  McCann  and  Crowley 
as  sureties,  to  the  plaintiff,  who  was  at  the  time  sheriff  of  the 
county  of  New  York,  indemnifying  him  for  levying  upon 
personal  property  by  virtue  of  an  execution  in  his  hands  in 
favor  of  Quinn  against  one  Montgomery. 

Plaintiff  alleged  in  his  complaint,  and  proved,  that  he  levied 
upon  and  sold  the  property ;  that  an  action  was  comnienced 
against  him  by  one  Day,  who  claimed  to  own  the  property 
levied  upon,  for  a  conversion  thereof,  in  which  action  a 
judgment  was  recovered  against  plaintiff  for  $1,301.97,  which 
judgment,  together  witli  costs  and  expenses  amounting  to 
$344.35,  plaintiff  paid-  Quinn  did  not  defend.  The  othev 
defendants  answered,  admitting  the  official  character  of  the 
plaintiff,  the  execution  of  the  bond,  and  denying  generally 
the  other  allegations  of  the  complaint.  Said  defendants 
offered  to  prove,  in  mitigation  of  damages,  that  the  property 
levied  upon  realized  upon  the  sale  by  plaintiff  the  sum  of 


374  O'Bbien  v.  McCann  et  al.  [Sept., 


Opinion  of  the  Court,  per  Groybb,  J. 


$1,000.     This  evidence  was  objected  to  and  excluded,  and 
defendants  excepted.    Farther  facts  appear  in  the  opinion. 

D.  T.  jRabertson  for  the  appellants.  The  condition  of  the 
bond  is  satisfied  by  reimbursing  to  plaintiff  his  actual  loss. 
(Gilbert  v.  WiTna/n^  1  N.  Y.,  550 ;  Aberdeen  v.  Blaokman,  6 
Hill,  324 ;  Jackson  v.  Post,  17  J.  R.,  482 ;  Cutler  v.  Southern^ 
1  Sannd.,  116  ;  Douglae  v.  Clark^  14  J.  R.,  177 ;  Churchill  v. 
JSind^  3  Denio,  321.)  The  proof  offered  was  proper  under  a 
general  denial.  {Schermerhom  v.  Vam,  AUeii^  18  Barb.,  29  ; 
Quin  V.  Uoyd,  41  K  Y.,  349 ;  4  E.  D.  Smith,  172;  31  Barb., 
634;  41  N.  Y.,  116;  Wait  v.  Watt,  2  Robt.,  688;  Travis  v. 
Ba/rger,  24  Barb.,  614 ;  12  Abb.,  52 ;  Wehle  v.  BuOer,  34 

jsr.  Y.  Sup.  a  [J.  &  s.],  215.) 

Brown,  Hall  <&  Vanderpod  for  the  respondent.  The 
evidence  excluded  was  not  admissible  under  a  general  denial. 
{McKyring  v.  BuU,  16  N.  Y.,  297 ;  Field  v.  The  Mayor,  6 
id.,  189;  Teoswr  v.  Oonin,  5  Duer,  389.)  The  offer  was 
insufficient,  as  it  was  not  offered  to  show  that  plaintiff  had 
not  paid  over  the  proceeds  of  sale,  the  presumption  is  that  he 
did  his  duty.  {Harl/voeU  v.  Root,  19  J.  R.,  345.)  If  not  paid 
over,  Quinn,  not  his  sureties,  could  avail  himself  of  it  in 
mitigation.     {Churchill  v.  Hvml,  3  Denio,  321.) 

Gboyer,  J.  The  only  question  in  this  case  is,  whether  the 
proof  offered  by  the  defendants,  that  the  plaintiff  received 
upon  the  sale  of  the  property  $1,000,  was  properly  rejected 
by  the  court.  This  ruling  the  counsel  for  the  respondent 
seeks  to  sustain  upon  various  grounds :  First.  That  the  law 
presumes  that  public  officers  have  done  their  duty,  and  as  it 
was  the  duty  of  the  plaintiff  to  apply  the  money  received 
upon  the  sale  upon  the  execution  and  pay  the  same  to  the 
plaintiff  therein,  who  was  one  of  the  obligors  upon  the  bond 
in  suit,  the  offer  of  the  defendants  should  have  gone  further, 
negativing  such  presumption.  This  position  cannot  be  main- 
tained.     True,  the  law  presumes   where  the   omission   to 
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do  a  specified  act  would  be  a  culpable  breach  of  duty,  that 
such  act  has  been  done.  {Ha/rtwell  v.  Root,  19  J.  B.,  345.) 
But  this  does  not  apply  in  actions  against  sheriffs  and  other 
ministerial  officers  for  the  recovery  of  money  collected  by 
them  upon  executions.  The  onus  in  such  cases  is  upon  the 
officers  to  show  the  payment.  Besides,  in  this  case,  the  exe- 
cution was  for  about  $500  only,  while  the  defendants  offered 
to  show  that  the  proceeds  of  the  goods  amounted  to  $1,000. 
The  whole  of  this  amount  could  not  have  been  applied  upon 
the  execution  and  the  fees  of  the  plaintiff  as  sheriff  in  its 
collection. 

The  counsel  further  insists  that  as  Quinn  did  not  defend  the 
action,  the  appellants,  his  sureties,  could  not  reduce  the  recovery 
against  them  by  the  proof  offered,  though  conceding  that 
Qninn  might,  had  he  defended  the  action.  The  bond  was 
conditioned  to  indemnify  the  plaintiff  against  all  damages, 
expenses,  etc.,  he  might  be  subjected  to  by  levying,  etc., 
upon  the  property  therein  specified.  All  the  plaintiff 
could  recover  against  either  Quinn  or  his  sureties  was  the 
amount  of  such  damages  and  expenses,  less  such  amount  as 
he  had  received  which  he  had  not  or  was  not  liable  to  pay  to 
any  other  person.  The  recovery  against  the  plaintiff  for  the 
property  established  that  he  was  not  liable  to  pay  any  part  of 
the  money  to  the  defendant  in  the  execution,  or  to  any  person 
other  than  Quinn,  and  this  recovery  would  constitute  a 
defence  to  an  action  thereafter  brought  by  Quinn  against  him 
for  the  money,  if  the  latter  had  notice  of  the  action  against 
the  sheriff  and  an  opportunity  to  defend  ;  as  in  that  case  the 
judgment  would  be  conclusive  that  the  property  was  not  that 
of  his  execution  debtor.  The  case  would  then  stand  thus : 
The  plaintiff  had  been  compelled  to  pay  the  amount  of  the 
judgment  recovered  against  him.  To  this  extent  he  was 
prima  facie  entitled  to  recover.  But,  upon  the  proof  offered, 
he  had  in  his  hands  $1,000,  proceeds  of  the  sale  of  the  prop- 
erty levied  upon  by  him.  He  was  not,  therefore,  damnified 
to  the  amount  he  was  obliged  to  pay,  having  in  the  transac- 
action  received  this  $1,000.     This,  less  the  amount  of  fees 
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upon  the  execution  dedneted  from  such  amount,  would  hare 
been  a  complete  indemnity  to  the  plaintiff,  and  to  do  thi» 
was  the  extent  of  the  liability  of  the  appellants  as  sureties  for 
Quinn  upon  the  bond.     They  had,  therefore,  the  right  to 
give  the  evidence,  if  competent,  under  the  answer.     That,  so 
far  as  relates  to  this  question,  was  a  general  denial  of  the 
complaint.     Under  such  an  answer  the  defendant  may  intro- 
duce evidence  to  disprove,  wholly  or  in  part,  any  fact  which 
the  plaintiff  must  establish  to  show  a  cause  of  action.    In 
this  case  the  plaintiff  was  bound  to  show  the  amount  of 
damages  sustained  by  him  by  performing  the  acts  against  tho 
consequences  of  which  he  was  indemnified  by  the  appellants. 
He  proved  this  by  showing  the  recovery  of  the  judgment 
against  him  and  its  payment,  and  the  costs  and  expenses 
incurred  in  defending  the  action.     This  showed  prirrui  fa4M 
that  he  had  sustained  damages  to  this  extent,  but  the  proof 
offered  would  have  showed  that  he  had  not.     That,  in  the 
performance  of  these  acts,  he  had  received  $1,000,  which  he 
had  in  his  hands  and  had  a  right  to  retain.     It  is  obvious 
that  his  damages  were  less  to  the  extent  of  this  amount,  after 
deducting  therefrom  his  fees  upon  the  execution.     This  con- 
troverted a  fact  which  the  plaintiff  was  required  to  establish 
to  maintain  his  action,  namely,  the  amount  of  the  damages 
sustained.     This,  as  we  have  seen,  the  defendant  had  the  right 
to  do  under  a  general  denial.     It  mattei*s  not  that  the  proof, 
to  show  that  the  damages  were  less  than  the  proof  on  the 
part  of  the  plaintiff  tended  to  show,  consisted  of  additional 
facts  as  to  which  the  plaintiff  had  given  no  evidence.     The 
fact  the   plaintiff  was   required    to  prove  was   the  amount 
of  his  damages,  and  this  the  defendant  had  the  right  to  con- 
trovert by  any  competent  evidence  upon  the  question.     The 
evidence  offered  was  competent  upon  that  fact,  and  for  the 
error  in  rejecting  it  the  judgment  must  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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MoRBiB  HiGGiNB,  Plaintiif  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendants  in  Error. 

Upon  the  trial  of  an  indictment  for  rape  the  effect  of  the  fact  of  delay  on 
the  part  of  the  prosecutrix  in  making  complaint  of  the  outrage,  as  a 
circumstance  tending  to  her  discredit,  depends  upon  the  surrounding  cir- 
cumstances. The  \aw  requires  promptness,  but  a  failure  to  make  an 
immediate  outcry  may  be  excused  or  justified.    It  is  not  required  to  be 

.   made  to  the  first  person  seen. 

Upon  the  trial  of  such  an  indictment  the  prosecutrix  testified  that  she 
arrived  In  New  York  an  entire  stranger.  H[aving  lost  her  baggage  she 
was  inveigled  into  a  basement,  under  a  pretence  of  finding  it,  where  the 
crime  was  committed.  Upon  coming  out  into  the  street  she  met  a 
woman  who  asked  her  what  the  matter  was,  also  a  policeman  who  took 
her  to  the  station-house.  To  neither  of  these  did  she  state  the  real 
offence  she  alleged  to  have  been  committed.  But  it  appeared  that  as 
soon  after  her  arrival  at  the  station-house  as  her  excitement  would  admit 
of  her  making  an  intelligible  statement,  she  stated  the  facts  to  the  police 
captain.  Defendant's  counsel  requested  the  court  to  charge,  that  "  if 
the  jury  believe  the  prosecuting  witness  did  not  make  prompt  disclosure 
of  the  alleged  wrong  it  is  a  circumstance  against  her,  cajsting  a  great 
discredit  on  her  testimony  and  tends  strongly  to  disprove  the  truth  of  the 
accusation."  This  tlie  court  refused  to  charge.  Held^  that,  conceding 
the  proposition  to  be  entirely  accurate,  it  was  an  abstract  one  as  there 
was  no  ground  for  saying  the  disclosure  was  not  sufficiently  prompt,  and 
it  was  not  error,  therefore,  to  refuse  sa  to  charge. 

(Argued  September  21,  1874;  decided  September  29,  1874.) 

Error  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department  to  review  judgment  afiirming  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace,  in  and 
for  the  city  and  county  of  New  York,  entered  upon  a  ver- 
dict convicting  plaintiff  in  error  of  the  crime  of  rape. 

The  prosecutrix,  Mary  O'Brien,  testified,  in  substance,  that 
she  came  to  New  York  from  Philadelphia  by  the  cars  ;  that 
upon  her  ariival,  early  in  the  morning,  she  could  not  find  her 
baggage ;  that  she  was  accosted  by  the  prisoner  who  said  he 
was  the  baggage-master  and  would  get  her  baggage  if  she 
would  go  with  him ;  that  he  took  her  into  a  basement  about 
two  squares  from  the  ferry  and  then  committed  the  oflFence 
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charged,  after  which  he  allowed  her  to  depart.  Upon  emeig- 
ing  into  the  street  she  met  a  woman  who  aeked  what  was  the 
matter,  the  prosecutrix  replied  that  nothing  was  the  matter. 
She  soon  after  met  a  police  officer  to  whom  she  stated  that 
she  had  lost  her  baggage  and  that  they  had  her  locked  in  a 
room  and  wanted  to  do  something  bad  to  her.  She  went 
with  the  policeman  to  the  station-house,  and  in  a  short  time, 
stated  the  facts  to  the  police  captain.  The  latter  testi- 
fied that  when  he  first  saw  the  prosecutrix  she  was  pale,  her 
hair  disheveled,  she  moaned  and  cried  and  seem^  much 
excited ;  that  he  took  her  into  his  room  and  after  she  became 
quieted  he  asked  her  to  tell  him  what  was  the  matter  and  she 
then  -told  him  her  story ;  that  she  gave  a  description  of  the 
offender  and  the  prisoner  was  arrested  and  identified. 

At  the  close  of  the  evidence  the  prisoner's  counsel  asked 
the  court  to  charge,  among  other  things,  "  if  the  jury  believe 
the  prosecuting  witness  did  not  make  prompt  disclosure  of 
the  alleged  wrong  it  is  a  circnmstance  against  her,  casting  a 
great  discredit  on  her  testimony  and  tends  strongly  to  dis- 
prove the  truth  of  the  accusation."  This  the  court  refused 
to  charge  and  the  counsel  for  the  prisoner  duly  excepted. 

Wm.  F,  Howe  for  the  plaintiff  in  error.  The  case  depend- 
ing solely  upon  the  credit  of  the  prosecutrix,  the  greatest 
caution  in  convicting  was  called  for.  {People  v.  HvZse^  3 
Hill,  315.)  The  refusal  to  charge  as  requested  in  reference 
to  prompt  disclosure  of  the  alleged  offence  was  error.  (Hale's 
Pleas  of  Crown,  632,  633  ;  2  Arch.  Or.  PL,  169  ;  1  Russ.  on 
Crimes,  688  ;  GonJcey  v.  The  People^  5  Park.,  36 ;  People  v. 
Jackson^  3  id.,  397.) 

Benj.  K,  Phelps  for  the  defendants  in  error. 

Chttboh,  Ch.  J.  The  principal  point  is  upon  the  following 
request  to  charge :  "  If  the  jury  believe  the  prosecuting  wit- 
ness did  not  make  prompt  disclosure  of  the  alleged  wrong,  it 
is  a  circumstance  against  her,  casting  a  great  discredit  on  her 
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testimony,  and  tends  strongly  to  disprove  the  truth  of  the 
accusation."  This  proposition  is  doubtless  substantially  cor- 
rect, although  it  is  quite  general  and  somewhat  vague.  Any 
considerable  delay  on  the  part  of  a  prosecutrix  to  make  com- 
plaint of  the  outrage  constituting  the  crime  of  rape,  is  a 
circumstance  of  more  or  less  weight,  depending  upon  the  other 
surrounding  circumstances.  There  may  be  many  reasons  why 
a  faihire  to  make  immediate  or  instant  outcry  should  not  dis- 
credit the  witness.  A  want  of  suitable  opportunity,  or  fear, 
may  some  times  excuse  or  justify  a  delay.  There  can  be  no 
iron  rule  on  the  subject.  The  law  expects  and  requires  that 
it  should  be  prompt,  but  there  is  and  can  be  no  particular 
time  specified.  The  rule  is  founded  upon  the  laws  of  human 
nature,  which  induce  a  female  thus  outraged  to  complain  at 
the  first  opportunity.  Such  is  the  natural  impulse  of  an  honest 
female.  But  if  instead  of  doing  this  she  conceal  the  injury  for 
any  considerable  time,  it  naturally  excites  suspicion  of  fraud, 
and  tends  to  discredit  her. 

In  this  ca£e  the  prosecutrix  was  an  entire  stranger  in  a 
great  city,  without  a  friend  or  acquaintance,  and,  if  her  evi- 
dence is  to  be  credited,  having  lost  her  baggage  she  was 
inveigled  into  a  basement  under  the  promise  of  recovering 
it,  and  there  ravished.  When  she  regained  the  street  she 
met  a  woman  who  asked  her  what  the  matter  was,  and  a 
policeman  who  took  her  to  the  station-house,  to  neither  of 
whom  did  she  state  the  real  nature  of  the  injury  which  had 
been  inflicted  upon  her ;  but  a  short  time  after  arriving  at  the 
station-house  she  did  st^te  the  facts  to  the  police  captain,  and 
the  prisoner  was  arrested. 

The  request  as  to  a  prompt  disclosure  had  no  pertinency  to 
the  facts  of  the  case.  It  was  an  abstract  proposition,  which, 
if  entirely  accurate,  it  was  not  error  to  refuse.  There  was  no 
ground  for  saying  that  the  disclosure  was  not  sufficiently 
prompt.  The  rule  does  not  require  that  it  is  to  be  made  to 
the  first  person  who  happens  to  be  seen.  A  proper  opportu- 
nity must  be  presented.  Excited  and  frightened  as  the  prose- 
cutrix is  shown  to  have  been,  it  was  natural  that  she  should 
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refrain  from  making  any  disclosure  either  to  the  woman,  or 
even  to  the  policeman,  although  she  did  state  enough  to  the 
latter  to  induce  him  to  arrest  one  of  the  persons  supposed  to 
be  concerned.  The  police  captain  at  the  station  testifies  that 
she  was  very  much  excited  when  she  arrived  there,  and  that 
it  required  some  time  to  get  her  in  a  condition  to  make  an 
intelligible  statement,  and  that  she  did  make  it  on  the  same 
day  and  as  soon  as  she  was  in  a  condition  to  do  so. 

We  think  that  the  facts  would  not  warrant  the  jury  in  dis- 
crediting the  witness  on  the  ground  of  a  want  of  promptness 
in  making  the  disclosure. 

The  other  points  made  are  not  tenable,  and  are  fully 
answered  in  the  opinion  of  the  court  below. 

The  judgment  must  be  a£Srmed. 

All  concur. 

Judgment  affirmed. 


Anthont  L.  Hope,  Appellant,  v.  Peteb  Balsn,  Jr.,  et  al., 

Tlespondents. 

■ 

Where  in  part  performance  of  an  entire  parol  contract,  a  part  onlj  is 
reduced  to  writing,  parol  evidence  of  the  contract  is  competent 

Defendants  held  a  lease  of  certain  premises  from  the  plaintiff.  It  was 
agreed  by  parol  between  them  that  defendants  should  surrender  the 
residue  of  the  term  and  the  possession  at  the  end  of  the  quarter;  in 
consideration  whereof  plaintiff  was  to  discharge  them  from  the  pay- 
ment of  the  quarter's  rent.  In  pursuance  of  the  agreement,  defendants 
executed  an  instrument  written  upon  the  lease,  and  delivered  it  to  plain- 
tiff, in  substance  stating  that  it  was  agreed  that  the  term  unexpired  at 
the  end  of  the  quarter  was  thereby  canceled.  About  the  end  of  the 
quarter  defendants  surrendered  possession.  In  an  action  to  recover  the 
quarter's  rent,  hddj  that  parol  evidence  of  the  agreement  was  proper, 
and  established  a  good  defence  to  the  action. 

(Argued  September  21,  1874;  decided  September  29, 1874.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  aflSrming  a  judg- 
ment in  favor  of  defendants,  entered  upon  a  verdict. 


18V4.]  Hope  v.  Balen  et  al.  881 


Statement  of  case. 


This  action  was  brought  to  recover  a  quarter's  rent  falling 
due  May  Ist,  1869,  upon  a  lease  executed  by  plaintiflF  to  defend- 
ants, of  certain  premises  in  New  York. 

The  lease  was  for  two  years  from  February  1st,  1868,  rent 
payable  quarterly.  The  defence  was  that  an  agreement  was 
made  between  the  parties  by  which,  in  consideration  of  a 
surrender  of  the  premises  and  the  balance  of  the  term,  on 
the  Ist  of  May,  1869,  plaintiff  agreed  to  release  them  from 
the  quarter's  rent  in  question. 

Upon  the  trial,  evidence  was  offered  by  defendants  of  a 
parol  agreement  between  the  parties,  as  alleged  by  them. 
This  was  objected  to  by  plaintiff  upon  the  ground  that  the 
agreement  was  in  writing,  which  must  control.  It  appeared 
that  a  day  or  two  after  the  parol  agreement,  and  in  pursu- 
ance thereof,  defendants  signed  a  writing  upon  their  lease,  as 
follows :  "  It  is  hereby  agreed  between  the  subscribers,  that 
the  period  of  the  lease  (within  mentioned)  which  is  unex- 
pired on  the  1st  day  of  May,  1869,  is  hereby  canceled." 
Plaintiff  re-leased  the  premises  to  other  parties,  and  defend- 
ants surrendered  the  same  to  the  new  tenants  on  or  about 
the  Ist  day  of  May,  1869.  Plaintiff's  objections  were  over- 
ruled and  the  parol  evidence  received.  Plaintiff's  counsel 
duly  excepted. 

AufficHus  Ford  for  the  appellant.  The  written  agreement 
was  the  only  competent  evidence  of  the  contract.  (Greenl. 
Ev.,  §  275 ;  La  Farge  v.  Rickety  6  Wend.,  187 ;  Creery  v. 
BcUey^  14  id.,  26 ;  EglesUm  v.  Knickei'hocker^  6  Barb., 
458  ;  Lincoln  v.  CrafuiaUy  21  Wend.,  101 ;  Tibbeta  v.  Percyy 
24  Barb.,  39.)  The  agreement  indorsed  on  the  lease  was  a 
complete  valid  and  binding  contract.  {Classon  v.  BaiZy^  14 
J.  K,  484 ;  McCrea  ¥.  Piermofit,  16  Wend.,  628 ;  AUe^i  v. 
Jaquishy  21  id.,  628 ;  Sogers  v.  Eowland,  10  id.,  218.)  This 
case  is  not  within  any  of  the  exceptions  to  the  rule  prohibit- 
ing parol  evidence  of  a  written  conti-act.  {Agawam  Bank 
V.  SleisoTij  18  N.  Y.,  502 ;  Chester  v.  Ba7ik  of  Kvagatouy 
16  id.,  336 ;  Botte?^man  v.  Fierce,  3  Hill,  171,  178 ;  Trus- 
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oott  V.  KingSj  2  Seld.,  147;  Hutchins  v.  H'Sibard^  34  N. 
Y.,  24.)  The  release  of  the  remainder  of  a  term  does  DOt 
discharge  the  lessee  from  the  payment  of  rent  due.  {Sperry 
V.  MUler,  8  N.  Y.,  336.) 

T.  C.  CampbeU  for  the  respondents.  The  rale  excluding 
parol  eiddence  does  not  apply  where  only  part  of  a  contract 
is  reduced  to  writing ;  nor  does  it  exclude  proof  of  consider- 
ation where  none  is  expressed.  (1  Greenl.  Ev.,  §§  284,  304; 
Hutchins  V.  Hebhard^  34  N.  Y.,  24 ;  Blossom  v.  Griffin^  13 
id.,  569 ;  Baney  v.  Worthington,  37  id.,  112 :  Frink  v. 
Greerij  5  Barb.,  456 ;  Barry  v.  Ransom^  12  N.  Y.,  462 ; 
Botterman  v.  Pierce^  3  Hill,  171 ;  Chester  v.  Bank  of 
Kingston^  16  N.  Y.,  336.) 

Grover,  J.     Where  a  verbal  contract  is  entire,  and  a  part 
only  in  part  performance  is  reduced  to  writing,  parol  proof 
of  the  entire  contract  is  competent.     (1  Greenl.  Ev.,  §  284  a; 
Hutchins  V.  Hehbardy  34  N.  Y.,  24.)     By  the  verbal  con- 
tract of  the  parties,  as  found  by  the  jury,  the  defendants  were 
to  surrender  to  the  plaintiff  the  residue  of  the  term  in  the 
premises  leased  to  them  by  the  plaintiff,  and  surrender  to  him 
the  possession  thereof  on  the  1st  day  of  May,  1869,  in  con- 
sideration of  which  the  plaintiff  was  to  discharge  them  from 
the  payment  of  the  quarter's  rent  coming  due  upon  the  lease 
that  day.     On  the  30th  of  March,  1869,  the  defendants  exe- 
cuted and  delivered  to  the  plaintiff,  in  purauance  of  the  con- 
tract, the  following  instrument  written  upon  the  lease :  '*  It  is 
hereby  agreed  between  the  subscribers  that  the  period  of  the 
lease  (within  mentioned)  which  is  unexpired  on  the  1st  day  of 
May,  1869,  is  hereby  canceled."     The  defendants  on  or  before 
the  tirst  of  May,  yielded  up  the  possession  of  the  premises 
to  the  plaintiff  or  his  lessee.     The  surrender  of  the  unexpired 
term  of  the  lease  by  the  defendants  to  the  plaintiff,  was  an 
act  done  in  part  performance  of  the  oral  contract,  and  did  not 
render  proof  of   the   residue  of  the  contract  inadmissible. 
This  proof  was   properly  received.     Some  other   exceptions 
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were  taken  by  the  plaintiff's  counsel  upon  the  trial,  but  all 
were  dependent  upon  the  competency  of  this  evidence.  The 
judgment  appealed  from  must  be  aiBrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


William  J.  King,  Jr.,  Bespondenfc,  v.   Thohab  Leighton, 

Appellant. 

The  proTision  of  the  Code  (§  401,  sub.  7),  providing  a  compulsory  method 
for  obtaining  the  affidavit  of  a  person  necessary  to  be  used  upon  a 
motion,  does  not  include  the  parties  to  the  action;  nor  is  a  party  com- 
pelled to  submit  to  an  examination  before  a  referee  where  a  question  of 
fact  arises  and  a  reference  is  ordered,  upon  an  application  for  a  discovery 
of  books  and  papers,    (g  271,  sub.  3.) 

A  party  to  an  action  cannot  be  compelled  to  submit  to  an  examination  at 
the  instance  of  the  adverse  party,  save  as  a  general  witness  in  the  cause 
as  prescribed  by  the  Code.    (§§  88d-897.) 

(Argued  September  32, 1874;  decided  September  29, 1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  an  order 
of  Special  Term  appointing  a  referee  to  take  ^'  the  testimony 
of  defendant  and  such  other  persons  as  shall  be  subpenaed 
before  him  relative  to  the  existence,  custody,  disposition  and 
control  of  the  books  and  papers "  of  the  firm  of  Thomas 
Leighton  &  Co. 

This  action  was  brought  for  an  accounting  as  to  the  part- 
nership business  of  said  firm  of  Thomas  Leighton  &  Co.,  of 
which  firm  the  parties  were  the  partners. 

Upon  an  affidavit  showing  the  necessity  of  his  having  the 
books  and  papers  of  the  firm  to  enable  him  to  prepare  the 
action  for  trial,  plaintiff  procured  an  order  for  the  defendant 
to  ahow  cause  why  he  should  not  deposit  the  books  and  papers 
in  the  Erie  county  clerk's  office ;  and  in  case  possession  of 
the  books  be  denied  by  the  defendant,  why  he  should  not 
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be  directed  to  appear  before  a  referee  to  be  appointed,  and 
then  be  orally  examined  as  to  their  whereabouts.  Defendant 
appeared  at  the  time  specified  in  the  order,  in  opposition. 
He  made  affidavit,  in  substance,  denj'ing  possession  of  the 
books  and  papers,  and  also  produced  the  affidavit  of  one 
Allison,  who  swore,  in  substance,  that  he  had  burned  and 
destroyed  them  "  as  of  no  value,  the  matters  to  which  they 
related  having  been  settled  up  and  ended."  Whereupon  the 
order  in  question  wajB  made. 

Oeo.  F,  Danforth  for  the  appellant.  .  Defendant  having 
denied,  on  oath,  possession  or  control  of  any  of  the  books  or 
papers  the  court  should  have  vacated  the  order  to  show  canse. 
(2  R.  S.,  199,  §  24,  sub.  3 ;  Alwyke  v.  Wolcott,  4  Abb.,  41 ; 
Wood  V.  Figaniere^  1  Robt.,  681 ;  Hoyt  v.  Am.  Ex.  Bk.^  1 
Duer,  652  :  Oauld  v.  McCaHhy,  UN.  Y.,  575.)  The  court 
had  no  power  to  order  a  reference  to  take  the  testimony  of 
defendant.  {King  v.  Cla/rky  3  Paige,  76 ;  Boughton  v.  Phil- 
lips^ 6  Paige,  434 ;  1  Barb.  Ch.  Pr.,  113 ;  Bacon  v.  Mageey  7 
Cow.,  515;  Code,  §  388;  11  N.  Y.,  575;  26  How.,  177; 
Stake  V.  Andree^  18  id.,  160 ;  Hudin  v.  Redm^er^  6  Abb.,  19 ; 
Pahner  v.  Adamsj  22  How.,  375 ;  Hodgkin  v.  A.  and  P- 
B.  B.  Co,,  5  Abb.  [N.  S.],  73 ;  Cock^  v.  Hurdy  43  How., 
140.) 

Samud'  Hand  for  the  respondent.  The  court  had  authority 
to  make  the  order  in  question.  (Code,  §  271,  sub.  3  ;  (Jockey 
V.  Hurd,  4  K  Y.  S.  C.  [J.  &  S.],  42.) 

Johnson,  J.  If  the  Supreme  Court  had  power  to  make 
the  order  appealed  from,  the  question  whether  it  should  be 
made  in  the  particular  ease  presented  involved  the  exercise 
of  a  discretion  not  reviewable  in  this  court.  The  provisions 
of  the  Revised  Statutes  in  respect  to  the  discovery  of  books 
and  papers  were  introduced  to  remedy  the  defects  of  power 
in  common-law  courts  over  that  subject.  Originally  confined 
to  the  Supreme  Court,  they  were  extended  to  certain  other 
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conrts  by  chapter  38  of  the  Laws  of  1841 ;  but  they  neither 
conferred  or  controlled  the  power  of  the  Court  of  Chancery. 
That  court  acted  by  virtue  of  its  inherent  jurisdiction  over 
discovery  and  framed  its  own  rules,  fixed  the  limits  within 
which  it  would  proceed  and  from  time  to  time  adjusted  its 
prflipedure  to  meet  the  requirements  of  justice.  In  cases  of 
partnership,  a  decree  for  an  account  and  for  the  production 
of  books  and  papers  warranted  the  master  to  whom  the  mat- 
ter was  referred  to  compel  the  party  accounting  to  produce 
books  and  papers ;  and  where  the  prosecuting  party  believed 
a  full  production  was  not  made,  he  might  exhibit  interroga^ 
tories  on  the  subject  or  summon  the  party  before  the  master, 
to  be  orally  examined  touching  them.  (Hoffman's  Master,  10, 
11.)  Prior  to  a  decree,  an  order  for  the  production  of  books 
and  papers  could  only  be  made,  according  to  the  settled  prac- 
tice, upon  the  admission  of  the  defendant  in  his  answer.  He 
was  examined  as  to  his  possession  and  control  of  the  books 
and  papers  sought  to  be  discovered  by  means  of  the  inter- 
rogatories in  the  bill,  whether  it  were  for  discovery  alone  or 
for  discovery  and  relief  combined.  If  his  answers  to  these 
were  evasive,  his  conscience  could  be  further  probed  by 
exceptions  to  the  answer  for  insufficiency,  or  if  necessary  by 
the  amendment  of  the  bill  and  the  introduction  of  further 
charges  and  interrogatories,  until  a  sufiicient  disclosure  was 
procured  to  enable  the  court  to  say  whether  possession  and 
control  were  so  admitted  as  to  warrant  an  order  requiring  the 
production.  ^(Wigram  on  Discovery,  199  and  following ;  Hare 
on  Discoveiy,  273,  276,  part  4,  chap.  1,  §  7;  Gresley's 
Equity,  p.  25,  36,  37.)  But  in  all  cases  the  admission  of  the 
party  of  the  fact  of  possession  or  control  was  the  necessary 
foundation  for  an  order  requiring  production.  If,  instead  of 
admitting  possession,  the  party  against  whom  discovery  was 
sought  had  alleged  a  voluntary  destruction  of  the  documents, 
even  for  the  purpose  of  preventing  a  discovery  and  produc- 
tion, the  court  could  at  most  have  punished  the  misconduct; 
but  the  other  party  would  have  obtained  the  advantage  of  all 
those  presumptions  which  a  spoliation  of  written  evidence 
SicKELS — Vol.  XIIL        49 
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creates  against  its  perpetrator.     Production,  when  ordered, 
was  ordered  on  the  footing  of  its  necessity  to  perfect  the 
answer  of  the  defendant,  and  as  a  part  of  that  complete  dis- 
covery to  which  the  plaintiff  was  entitled.     These  principles, 
which  were  well  settled  and  recognized,  throw  light  upon  the 
provisions  of  the  Code.     Inasmuch  sla  the  production  of  bo^ks 
and  papers  was  part  of  the  discovery  procured  through  tBe 
examination  of  the  defendant,  on  behalf  of  the  plaintiff,  by 
means  of  his  compulsory  answer  to  the  interrogatories  of  the 
bill,  it  is  difficult  to  see  how  any  equivalent  examination  of 
the  defendant  can  be  had  under  the  Code,  except  by  the  single 
method  there  pointed  out.     Section  389  is  very  positive  in 
its  terms.     No  action  to  obtain  discovery  under  oath  in  aid 
of  the  prosecution  or  defence  of  another  action  shall  be  allowed, 
nor  shall  any  examination  of  a  party  be  had,  on  behalf  of  the 
adverse  party,  except  in  the  manner  prescribed  in  this  chap- 
ter.    That  manner  is  by  a  general  examination  as  a  witness 
in  the  cause,  either  at  or  before  the  trial,  as  pointed  out  in 
sections  390  to  397,  and  does  not  include  such  an  examination 
as  is  directed  in  the  order  appealed  from. 

Subdivision  7  of  section  401  should,  I  think,  be  construed 
in  subordination  to  the  general  scheme  disclosed  by  the  Code 
in  regard  to  the  examination  of  parties.    The  word  "  persons  " 
is,  in  the  section  itself,  contrasted  with  the  word '' partj-," 
and  ought  not  to  be  construed   as   embracing  parties,  and 
thus,  by  an  implication,  doubtful  at  least  in  its  character,  to 
overthrow  a  clear  and  leading  feature  of  the  Code.     The  only 
ground  on  which  the  contrary  construction  rests  is,  that  this 
subdivision  was  enacted  at  a  later  period  than  the  other.    Bat 
it  should,  nevertheless,  be  regarded  as  enacted  in  view  of  the 
positive  restriction  of  the  other  section,  and  it  is  lair  to  con- 
clude that  plain  words  would  have  been  used  to  disclose  the 
legislative  intent,  if  that  had  really  been  to  allow  a  party  tv> 
be  thus  examined.     The  cases  of  Hodgskin  v.  AUantic  A  /^. 
It  Co.  (3  Daly,  70)  and  Cockey  v.  Hurd  (43  How.  Pr.,  140  ;  4 
Jones  &  Spencer,  42)  show  the  conflicting  views  of  the  Nei«r 
Tork  Common  Pleas  and  Superior  Courts  on  this  subject. 
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which  are  ably  maintained  in  the  cases  cited.  Besides,  that 
subdivision  only  applies  in  case  the  person  whose  afladavit  is 
wanted  shall  have  refused  to  make  the  same,  while  in  this 
case  no  refusal  is  shown  ;  on  the  contrary,  the  diflBculty  is  that 
the  party  has  made  too  much  aflSdavit  already  for  the  mover's 
wants.  It  is  undoubtedly  true  that,  under  section  271,  sub- 
division 3,  "  a  reference  may  be  ordered,  when  a  question  of 
fact,  other  than  upon  the  pleadings,  shall  arise  upon  motion, 
or  otherwise,  in  any  stage  of  the  action."  But  it  does  not 
follow,  conceding  that  a  reference  may  be  ordered,  that  the 
party  can  be  compelled  to  submit  to  an  examination.  Author- 
ity for  that  purpose  must  be  found  elsewhere.  The  last 
clause  of  section  288  provides  that  the  court  before  which  an 
action  is  pending,  or  a  judge  or  justice  thereof,  may,  in  their 
discretion  and  upon  due  notice,  order  either  party  to  give  to 
the  other  an  inspection  and  copy  of  any  books,  papers  or 
documents  in  his  possession  or  under  his  control,  containing 
evidence  relating  to  the  merits  of  the  action  or  the  defence 
therein.  But  neither  does  this,  which  is  the  only  further  sec- 
tion directly  relating  to  discovery  contained  in  the  Code,  nor 
do  the  provisions  of  the  Revised  Statutes  in  relation  to  dis- 
covery, they  being  still  in  force,  carry  the  argument  in 
favor  of  the  power  to  examine  the  party,  beyond  the  general 
provision  before  stated  on  the  subject  of  the  examination  of 
a  party  at  the  suit  of  another.  For  this  step  it  always  was 
necessary,  and  still  is,  to  allege  some  distinct  and  definite 
authority.  For  the  general  rule  is,  that  a  party  is  not  to  be 
compelled  to  speak  against  himself.  We  are,  therefore,  of 
opinion  that  the  court  had  no  power  to  order  the  party  to 
submit  to  an  examination  in  this  case,  and  that  the  order 
appealed  from  should  be  modified,  by  striking  out  the  direc- 
tion to  the  referee  to  examine  the  defendant. 

All  concur,  except  Chubch,  Ch.  J.,  and  Allen  and 
Andbews,  JJ.,  not  voting. 

Ordered  accordingly. 
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Edwaed    S.    Inneb,  Eeepondent,    v.    Maegaeet    Ppeobll, 

impleaded,  etc.,  Appellant. 

« 
A  judgment  founded  upon  an  order  taken  by  default  is  not  appealable. 

In  a  foreclosure  action  a  motion  that  defendant's  answer  be  made  more 

definite  and  certain  was  opposed  by  him,  but  was  granted;  the  order 

directing  the  answer  to  be  stricken  out  in  case  it  should  not  be  amended. 

In  lieu  of  such  direction » by  stipulation  of  the  parties,  a  clause  was 

inserted  *Hhat  plaintiff  have  leave  to  move  for  judgment  for  want  of 

such  answer."    The  answer  not  having  been  amended,  plaintiff  moved 

upon  notice  that  the  answer  be  stricken  out  and  for  judgment.    This 

motion  was  granted  by  default  and  judgment  was  perfected  as  upon  a 

failure  to  answer.    Held^  that  the  judgment  was  not  appealable. 

(Argued  September  22,  1874;  decided  September  29, 1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  dismissing  an  appeal 
by  defendant  Pureell  from  the  judgment  herehi.  (Reported 
below,  1  Hun,  318;  2  K  Y.  S.  C.  R  [T.  &  C],  538.) 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  said  defendant,  who  put  in  an  answer.     Plaintiff  moved 
that  tlie  answer  be  made  more  definite  and  certain.     This 
motion  was  opposed  by  said  defendant.     It  was  granted,  and 
defendant  required  to  serve  an  amended  answer  within  ten 
days  after  service  of  copy  of  order  on  her  attorney,  in  defaalt 
whereof  her  answer  to  be  stricken  out.     It  was  subsequently 
stipulated,  by  the  attorneys  for  the  respective  parties,  that  the 
order  be  amended  by  changing  the  time  to  twenty  days,  and 
in  place  of  the  clause  as  to  striking  out  answer  in  case  of 
default,  inserting  that  ''  plaintiff  have  leave  to  move  for  judg- 
ment for  want  of  such  answer."     The  answer  not  having  been 
amended  as  required,  plaintiff,  upon  notice  and  afiidavit  show- 
ing the  proceedings,  moved  that  the  answer  be  stricken  ont, 
for  the  relief  demanded  in  the  complaint,  for  a  reference  to 
compute  the  amount  due,  and  upon  coming  in  of  the  report 
that  plaintiff  might  enter  the  usual  judgment  without  further 
notice.     No  one  appearing  to  oppose,  an  order  was  granted 
striking  out  the  answer  and  referring  it  to  a  referee  to  corn- 


1874.]  Innes  v.  Pubcell.  389 

Opinion  of  the  Court,  per  Allbn^  J. 


pute  amount  due,  etc.,  and  upon  coming  in  of  the  report,  a 
judgment  was  perfected  as  in  case  of  failure  to  answer. 

Win,  Henry  Amoux  for  the  appellant.  Where  a  party 
appears  and  opposes  the  granting  of  an  order,  he  waives  no 
rights  by  failing  to  oppose  an  order  or  judgment  which  follows 
as  a  necessary  legal  consequence.  {Lahrena  v.  Fidder^  15 
Abb.,  177 ;  BuUer  v.  Nilea^  28  How.,  181.)  On  appeal  from 
a  judgment  the  court  may  review  any  intermediate  order. 
(Code,  §  329 ;  Cowles  v.  Oowlea^  9  How.,  361.)  The  order  to 
strike  out  was  appealable.  {Anita  v.  Morrisey^  1  Abb.  [N.  S.], 
439 ;  Fasnaeht  v.  Stehny  53  Barb.,  650 ;  Crucible  Co.  v.  Steel 
Works,  9  Abb.  [N.  S.],  195;  Wat/land  v.  Tysen,  45  N.  Y., 
281.)  The  court  had  no  power  to  grant  the  order.  (Code,  § 
152 ;  Wayland  v.  Tysen,  46  N.  Y.,  283  ;  Osham  v.  BrigOyy, 
9  How.,  57 ;  Mier  v.  Carttege,  8  Barb.,  75  ;  Collins  v.  Lcmey 
7  Robt.,  295.) 

M.  A.  Kursheedt  for  respondent.  The  judgment  having 
been  entered  by  default  is  not  appealable.  {Flake  v.  Vcm 
Wagenen,  54  N.  Y.,  25  ;  McMahon  v.  Rauhuy  47  id.,  67,  72 ; 
Malilyy  v.  Qreeney  3  Abb.,  144, 146 ;  Adams  v.  Oakes,  20  J.  R., 
282 ;  Campbell  v.  Stokes,  2  Wend.,  137,  146 ;  Wood  v.  Toung, 
5  id.,  620,  637 ;  Kane  v.  WhiUock,  8  id.,  219,  226.)  The 
order  requiring  the  answer  to  be  made  more  definite  and  cer- 
tain, was  not  appealable.'  {Geh  v.  Loew,  15  Abb.  [N.  S.],  94 ; 
E.F.  Jns.  Co.  V.  Tomlinsfm,  5  N.  Y.  S.  C.  [J.  &  S.],  221.) 
It  being  amended  by  consent,  all  right  to  claim  it  erroneous 
was  waived.  {ProesHer  v.  Kuhn,  49  N.  Y.,  654.)  If  the 
entry  of  judgment  was  irregular,  defendant's  remedy  was  by 
motion  to  set  aside.  {Cooke  v.  Bowles,  42  Barb.,  87;  MaUhy 
V.  Greene,  3  Abb.,  144 ;  Cha^nJberlvn  v.  Dempsey,  36  N.  Y., 
144.) 

Allen,  J.  Flake  v.  Van  Wagenen  (54  N.  Y.,  25)  merely 
reaffirms  a  well  settled  principle,  and  is  decisive  of  this 
appeal.    There  as  here,  in  an  action  for  a  foreclosure  of  a 
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mortgage,  tlie  answer  of  the  defendant  was  stricken  out  on 
motion  unopposed,  and  judgment  was  perfected  as  upon 
default,  for  want  of  an  answer,  and  on  appeal  to  the  General 
Term  of  the  Supreme  Court,  the  judgment  was  dismissed. 

In  this  action  the  motion  to  make  the  answer  more  definite 
and  certain  was  opposed;  but  that  part  of  the  order  then 
made  directing  the  answer  to  be  stricken  out  in  case  the 
answer  should  not  be  amended  was  modified,  by  stipulation 
of  the  parties,  and  in  lieu  of  such  direction  a  clause  inserted 
that  the  "  plaintiff"  have  leave   to   move  for   judgment  for 
want  of  such  answer."     The  defendant  did  not  appeal  from 
that  order.     The  plaintiff*  made  a  motion  upon  notice,  pur- 
suant to  the  consent  and  stipulation  of  the  defendant,  based 
upon  an  affidavit  stating   the  history  of  the  procedings,  that 
the  answer  be  stricken  out,  and  for  general  relief,  and  also  for 
an  order  of  reference  to  compute   the  amount  due  on  the 
mortgage  and  for  judgment.     This  motion  was  granted  by 
default,  and  this  order  is  at  the  foundation  of,  and  alone 
authorizes  the  judgment  appealed  from.     Judgment  was  per- 
fected as  upon  a  failure  to  answer,  and  it  would  be  a  depar- 
ture from  all  precedent  to  permit  an  appeal  from  a  judgment 
thus  entered,  and  upon  such  appeal  review  the  order    and 
direction  of   the   court   for  judgment   made   upon  default. 
The  order  requiring  the  answer  to  be  made  more  definite 
and   certain   did   not    necessarily   affect  the   judgment    or 
involve  the  merits   of  the   action,  and  was  not,  therefore, 
reviewable  under  section  329  of  the  Code.     It  is  enough, 
however,  that  the  or.der  disposing  of  the  merits  of  the  action, 
and  for  judgment,  was  granted  by  default ;  and  the  appeal 
was  properly  disposed  of  by  the  court  below. 

The  remedy  of  the  defendant  is  by  application  to  the  court 
below  for  relief,  and  if  she  has  merits,  that  court  will  make 
such  order  as  will  be  equitable.  The  order  appealed  from 
must  be  affirmed. 

All  concur. 

Order  affirmed. 
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Robert  M.  Mabterton,  Eespondent,  v.  The  Village  of 


Mount  Vernon,  Appellant.  L  l|        ^^^ 


AD  5591 


TMiere  the  officers  of  a  municipal  corporation,  in  pursuance  of  a  lawful 
authority,  give  permission  to  a  lot  owner  to  connect  his  lot  with  a  sewer, 
such  officers  are  required  to  exercise  reasonable  care  to  prevent  injury, 
and  for  the  omission  thereof  the  corporation  is  liable ;  but  in  the  absence 
of  any  want  of  proper  care,  upon  the  part  of  its  officers,  it  is  not  responsi- 
ble for  the  negligence  of  those  employed  by  the  lot  owner  to  do  the 
work. 

WendeU  v.  Ths  Mayw  of  Trey  (4  Keyes,  261)  distinguished. 

In  an  action  to  recover  damages  for  personal  injuries  by  which  plaintiff  is 
prevented  from  transacting  his  accustomed  business,  where  the  business 
is  of  such  a  nature  that  the  profits  therein  are  uncertain,  proof  of  his 
past  profits  is  incompetent. 

WijiJker  V.  Thi  KR  R  Co.  (e3  Barb.,  260)  questioned. 

(Argued  September  28,  1874;  decided  October  6,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  by  being  thrown  from  his  wagon  in 
one  of  the  streets  of  the  village  of  Mount  Vernon  called 
Fourth  avenue.  The  accident  was  occasioned  by  the  wagon 
sinking  into  a  ditch  or  excavation  made  by  the  owners  of 
lots  upon  said  street,  with  the  consent  of  defendant's 
trustees,  for  the  purpose  of  connecting  their  lots  with  a  sewer 
in  the  street,  and  which  excavation  had  been  imperfectly 
filled.     The  further  facts  appear  sufficiently  in  the  opinion. 

Robert  Cochran  for  the  appellant.  The  court  erred  in 
receiving  evidence  of  plaintiff's  past  profits  from  his  busi- 
ness. {Ransom  v.  N.  Y.  and  E.  R.  R.  Co.^  15  N.  Y.,  415 ; 
Curtis  V.  R.  and  S.  R.  R.  Co.,  18  id.,  534 ;  Hunt  v.  ff.  Z. 
Co.,  3  E.  D.  Smith,  144 ;  Crane  v.  Petre,  6  Hill,  522 ;  id., 
292 ;  Erom  v.  Levy,  48  N.  Y.,  679  ;  BUnchard  v.  Eli,  2 
Wend.,  342 ;  Griffin  v.  Ciilver,  16  N.  Y.,  489.)  No  evi- 
dence  appearing  that  defendant's  trustees  had  funds  on  hand 
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to  repair  the  streets  it  was  not  liable.  {Garlinghouae  s, 
JacoU,  29  N.  Y.,  297 ;  H(/oer  v.  Barkhoff,  44  id.,  116.) 
Defendant  was  not  liable  for  the  negligence  of  those  wh« 
dug  the  trench,  and  the  charge  of  the  court  to  that  eflFect  was 
error.  {Dorlonv.  City  of  B,^  46  Barb.,  604;  McCemusw 
C.  G,  L.  Co.,  40  id.,  380 ;  Terry  v.  Mayor,  etc.,  of  N.  T.,  8 
Bosw.,  594;  Uartv.  City  of  B.,  36  Barb.,  226;  Conrad  x. 
Trustees,  etc.,  16  N.  Y.,  159 ;  McCarthy  v.  City  ofS.,  46  id., 
194  ;  Hover  v.  Barkhoff,  44  id.,  1 13  ;  Bk.  of  C.  v.  Mayor, 
etc.,  43  id.,  184;  Swift  v.  City  of  P.,  37  id.,  511.) 

Edward  Wells  for  the  respondent.     The  evidence  as  to 
plaintiff's  past  profits  was  properly  admitted.     {Lincoln  v. 
8.  and  S.  R.  R.  Co.,  23  Wend.,  425,  434 ;  Mclntyre  v.  N. 
Y.  C.  R.  R.  Co.,  37  N.  Y.,  287,  290 ;  Grant  v.  aty  of  B., 
41  Barb.,  381,  384 ;  Walket*  v.  E.  R.  Co.,  63  id.,  260,  265 ; 
Wade  V.  Leroy,  20  How.  [U.  S.],  34,  44 ;  N.  City  v.  Camjh 
hell,  2  Black,  590,  592.)     Defendant  is  liable  for  the  acts  or 
omissions  of  its  trustees.     {Conrad  v.  Village  of  /.,  16  N.  Y., 
158  ;  Diveney.  v.'  City  of  E,  51  id.,  506,  513;    Clark  v. 
Ciiy  of  L.,  49  Barb.,  580  ;  Storrs  v.  City  of  U.,  17  N.  Y., 
104-109;    HaskeU  vrTillage^of  P.   G.,  5  Lans.,  43,  51; 
Morey  v.  City  of  Troy,  61  Barb.,  580,  595.)    Defendant 
having  authorized  the  trenches  to  be  dug  was  answerable 
for  the  acts  of  those  doing  it.     {Hame  v.  City  of  N.  Y.^  47 
N.  Y.,   639,   646;    Hover  v.  Barkhoff,  44  id.^   113,   125; 
McCarthy  v.  City  of  8.,  46  id.,  194-198.)    Want  of  funds  to' 
repair  must  be  proved.     {Ilines  v.  City  of  L.,  60  Barb.,  378, 
379,  397  ;  S.  C,  5  Lans.,  16 ;  HayaU  v.  Rondout,  44  Barb., 
385.)     If  streets  are  not  in  good  repair  the  corporation  is 
responsible.     {Davenport  v.  Ruchnan,  37  N.  Y.,  568,  573  ; 
10  Bosw.,  20 :  16  Abb.,  341.)    Defendant  having  given  the 
permit  it  was  its  duty  to  send  a  competent  person  to  oversee 
the  work  and  it  is  liable  for  a  defect  therein.    (  W&ndell  v. 
Mayor,  etc.,  4  Keyes,  261.) 

Gkovee,  J.    The  defendant,  under  its  charter,  had  power 
to  construct  sewers  in  the  streets.  (Laws  of  1868,  vol.  2, 1907, 
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§  1.)  It  had  the  right  to  permit  the  owners  of  lots  along  the 
streets  to  connect  drains  with  the  sewere  for  the  purpose  of 
draining  their  lots.  {Barton  v.  The  City  of  Syractiae,  36 
N.  Y.,  54;  Wendai  v.  Mayor  of  Troy,  4  Keyes,  261.)  This 
power  is  also  conferred  upon  the  defendant  by  statute.  (Laws 
of  1870,  vol.  2,  1931,  §  1  of  title  8.)  The  defendant,  in  the 
exercise,  of  this  right,  granted  permission  to  three  several  lot 
owners  upon  Fourth  avenue  in  the  village,  in  which  a  sewer 
had  been  constructed,  to  connect  a  drain  therewith,  who, 
under  this  permission  and  for  this  purpose,  made  excavations 
in  the  street  which  were  claimed  to  have  been  negligently 
and  improperly  filled  up,  thereby  producing  the  injury  to  the 
plaintiff.  The  judge  charged  the  jury,  that  the  village  having 
given  such  permission  to  make  such  connections,  the  act  of 
the  persons  who  dug  that  trench  was  the  act  of  the  village, 
and  that  they  were  as  liable  for  any  omission  of  duty  upon 
the  part  of  these  three  men  who  acted  under  their  permits  as 
if  the  village  authorities  had  employed  the  men  directly  to 
do  the  work  in  question  ;  so  that  if  the  men  who  obtained  the 
permits  did  or  omitted  to  do  anything  which  was  prudent  for 
them  to  do  to  make  the  road  safe,  the  village  of  Mount  Vernon 
did  or  omitted  to  do  that  thing,  and  the  liability  against  it 
was  made  out.  To  this  the  defendant  excepted.  This  was 
in  no  respect  qualified  by  any  other  part  of  the  charge. 

The  question  by  this  exception  is  clearly  presented,  whether 
the  defendant,  in  the  exercise  of  a  lawful  right,  by  giving 
permission  to  the  lot  owners  to  make  the  connection, 
made  itself  responsible  for  the  improper  conduct  of  those 
employed  by  the  ownere  to  do  the  work  in  the  absence  of  any 
want  of  proper  care  by  any  of  its  officers  in  keeping  the  streets 
in  a  safe  condition  for  use  by  the  public.  Upon  what  ground 
can  such  a  liability  be  imposed  ?  In  giving  the  permission, 
the  defendant  only  exercised  a  power  conferred  upon  it  by 
law.  The  work  was  not  in  fact  done  by  it  or  for  its  use,  but 
wholly  by  the  lot  owners  and  for  their  own  purposes.  The 
latter  employed  and  paid  the  men  for  doing  the  work,  and 
the  relation  of  master  and  servant  between  them  and  the 
SicKKLS — Vol.  XIIL        50 
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defendant  did  not  exist.  I  can  see  no  legal  reason  for  hold- 
ing the  defendant  responsible  for  the  acts  or  omissions  of 
those  men.  The  law  imposed  upon  the  defendant  the  general 
duty  of  keeping  its  highways  in  a  safe  condition  for  use,  and 
made  it  responsible  for  the  omission  of  reasonable  care  under 
all  the  circumstances  in  this  respect.  If  its  o£Scers  knew 
they  were  unsafe,  and  neglected  for  a  reasonable .  time  to 
make  them  so,  or  if,  from  the  lapse  of  time  after  the  defect 
existed,  they  ought  to  have  ascertained  it,  the  defendant  was 
responsible  for  their  negligence  to  those  who,  without  fault 
on  their  part,  sustained  an  injury  therefrom.  This  has  been 
so  often  and  clearly  announced  by  this  court  that  a  citation 
and  review  of  the  authorities  is  unnecessary.  The  degree  of 
attention  and  care  depends  upon  the  circumstances.  If 
excavations  are  being  made  in  the  streets  by  lot  owners  to 
whom  permits  to  connect  with  sewers  or  any  other  lawful 
purpose  has  been  given,  which  may  render  the  streets  dan- 
gerous, or  there  is  reason  to  believe  that  such  excavations 
may  be  made,  the  officers  of  the  defendant  should  exercise 
reasonable  care  under  the  circumstances  to  prevent  injury. 
If  such  care  was  omitted,  the  defendant  was  responsible.  In 
short  it  was  responsible  for  its  own  negligence  in  the  care  of 
the  street,  but  not  for  the  negligence  of  the  servants  of  the 
lot  owners  in  the  performance  of  their  work  lawfully  under- 
taken for  their  own  purposes. 

It  is  insisted  by  the  counsel  for  the  respondent,  that 
the  responsibility  of  the  defendant  for  the  acts  of  the  ser- 
vants of  the  lot  owners  in  doing  the  work,  as  charged 
by  the  judge,  has  been  determined  by  the  adjudications 
of  this  court.  I  have  examined  all  the  cases  cited  by 
the  counsel.  Wendell  v.  The  Mayor  of  Troy  (4  Keyes, 
261)  is  the  only  one  that  can  with  any  plausibility  be 
claimed  to  sustain  it.  In  that  case  permission  had  been 
given  to  make  the  connection,  provided  the  work  was 
done  under  the  direction  of  the  city  commissioner.  Tlie 
work  was  negligently  done,  and  in  an  an  action  for  an 
injury   sustained   thereby,   the   court  held    that  the  officer 
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of  the  defendant  was  guilty  of  negligence  in  supervising 
the  work  for  which  it  was  responsible.  In  this  case  there 
was  no  provision  for  any  supervision  of  the  work  by  any 
officer  of  the  defendant,  farther  than  to  see  that  no  injury 
was  done  to  the  sewer.  This  officer  had  nothing  to  do 
with  the  excavation  or  its  filling  up.  My  conclusion  is,  that 
the  defendant  was  responsible  only  for  the  negligence  of  its 
officers  and  not  for  that  of  the  servants  of  the  lot  owners  in 
doing  their  work.     The  charge  was,  therefore,  erroneous. 

The  counsel  for  the  respondent  claims  that  the  proof  shows 
that  the  officers  were  guilty  of  negligence,  and  that  the  judg- 
ment should  be  sustained  on  this  ground.  The  answer  to 
this  is,  that  the  evidence  was  conflicting  in  this  respect.  The 
question  was  one  properly  for  the  determination  of  the  jury, 
A  direction  by  the  judge  to  find  for  the  plaintiff  upon  this 
ground  would  have  been  erroneous. 

I  also  think  the  judge  erred  in  overruling  the  defendant's 
objection  to  the  following  question :  About  what  had  been 
your  profits,  year  by  year,  in  that  business  ?  The  plaintiff 
had  testified  that  he  was  engaged  in  the  tea  importing  and 
jobbing  business,  buying  and  selling  teas,  and  had  been  for  a 
great  number  of  years.  That  he  had  a  partner  who  attended 
to  the  sales,  while  he  made  the  purchases.  That  in  purchasing 
teas  a  high  degree  of  skill  was  necessary,  which  the  plaintiff 
possessed.  That  the  business  was  extensive.  That  in  con- 
sequence of  the  injury  the  plaintiff  could  not  purchase  teas, 
and  there  was  a  great  falling  off  in  the  business  of  the  firm. 
In  Lincoln  v.  Saratoga  and  S.  Railroad  Co,  (23  Wend., 
425)  it  was  held,  in  an  analogous  case,  that  the  plaintiff*  might 
prove  that  he  was  engaged  in  the  dry  goods  business,  and  its 
extent,  but  there  was  no  attempt  to  prove  the  past  profits  of 
the  business,  with  a  view  to  show  what  the  future  would  be. 
Where,  in  such  a  case,  the  plaintiff  has  received  a  fixed  com- 
pensation for  his  services,  or  his  earnings  can  be  shown  with 
reasonable  certainty,  the  proof  is  competent.  {Mclntyre  v. 
.V.  T.  a  R.  R.  Co,,  37  K  Y.,  287 ;  Grant  v.  The  City  of 
Brooklyn^  41  Barb.,  381.)     In  Nebraska  City  v.  Campbell^ 
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(2  Black,  590)  it  was  held  that  proof  that  the  plaintiff  was  a 
physician,  and  the  extent  of  his   practice,  was   competent. 
Wade  V.  Zcroy  (20  How.  [U.  S.],  34)  held  the  same.     In 
none  of  those  cases  is  any  intimation  given  that  proof  may 
be  given  as  to   the  uncertain  future  profits  of  commercial 
business,  or  that  the  amount  of  past  profits  derived  therefrom 
may  be  shown,  to  enable  the  jury  to  conjecture  what  the 
future  might  probably  be.    These  profits  depend  upon  too 
many  contingencies,  and  are  altogether  too  uncertain  to  fur- 
nish any  safe  guide  in*  fixing  the  amount  of  damages.     In 
Walker  v.  The  Erie  H.  JR.  Co.  (63  Barb.,  260)  it  was  held 
that  proof  of  the  amount  of  income  derived  by  the  plaintiff 
for  the  year  preceding  the  injury,  from  the  practice  of  his 
profession  as  a  lawyer,  was  competent.     This  goes  beyond 
the  rulo  adopted  in  any  of  the  other  cases,  and  it  certainly 
ought  not  to  be  further  extended.     Whether  proof  of  the 
income  derived  by  a  lawyer  from  the  past  practice  of  his  pro- 
fession is  competent  for  the  purpose  of  authorizing  the  jury 
to  draw  an  inference  as  to  the  extent  of  the  loss  sustained  by 
inability  to  personall    attend  to  business,  may,  I  think,  well  be 
doubted.    There  is  no  such  uniformity  in  the  amount  in  differ- 
ent years,  as  a  general  rule,  as  to  make  such  inference  reliable. 
But  the  pi*otits  of  importing  and  selling  teas  are  still  more 
uneortain.     In  some  years  they  may  be  large,  and  in  othei^ 
attended  with  loss.     The  plaintiff  had  the  right  to  prove  the 
businesis  in  which  he  was  engaged,  its  extent,  and  the  particnlar 
]virt  transacted  by  him,  and,  if  he  could,  the  compensation 
usually  paid  to  persons  doing  such  business  for  others.    These 
are  circumstances  the  jury  have  a  right  to  consider  in  fjxmgr 
the  value  of  his  time.     But  they  ought  not  to  be  permitted  to 
speculate  as  to  the  uncertain  profits  of  commercial  ventureSk. 
in  which  the  plaintiff,  if  uninjured,  would  have  been  engaged. 

The  judgment  ap]>ealed  from  should  be  reverb,  and  & 
new  trial  ordered,  costs  to  abide  the  event. 

All   Oi>neur.     Andrews,  J.,  concnrs  on   seocmd   grovMi 
FoLOKR,  J.*  in  result. 

Judsruient  reversed. 
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The  Dutchess  and  Columbia  County  Railroad  Company^  \m  S? 

Respondent,  v.  James  Mabbett,  Appellant. 

A  signature  to  an  incomplete  paper,  wanting  in  some  substantial  particu- 
lar, where  no  delegation  of  authority  is  conferred  to  supply  the  defect, 
does  not  bind  the  signer,  without  consent  upon  his  part  to  the  comple- 
tion of  the  instrument  » 

Defendant  subscribed  to  articles  of  association  for  the  purpose  of 
organizing  a  railroad  corporation,  under  the  provisions  of  the  general 
railroad  act  of  1850  (chap.  140,  Laws  of  1850);  at  the  time  of  sign- 
ing the  names  of  the  directors  were  left  in  blank.  Heldy  that  the 
instrument  was  incomplete  and  inoperative  as  against  defendant ;  that 
there  was  no  implied  consent  upon  his  part  to  the  insertion  of  the  names 
of  any  persons  as  directors;  and  that  by  the  insertion  of  such  names 
without  his  consent,  the  instrument  was  not  made  binding  upon  him. 

(Argued  September  23,  1874;  decided  October  6,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  affirming  a  judg- 
ment in  favor  of  plaintifE,  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  recover  the  amount  of  an 
alleged  subscription  by  defendant  to  the  capital  stock  of  the 
plaintiff. 

Articles  of  association  in  the  form  prescribed  by  the  general 
railroad  act  of  1850  (chap.  140,  Laws  of  1860),  with  the 
exception  that  no  persons  were  named  as  directors,  but  with 
the  places  for  such  names  left  in  blank,  were  signed  by 
defendant,  he  agreeing  to  take  twenty  shares.  The  names 
of  directors  were  subsequently  inserted,  and  the  articles  filed 
in  the  office  of  the  secretary  of  State. 

The  referee  found  that  defendant  never  consented  to  any  ' 
directors,  and  never  had  the  opportunity  to  consent  or  object 
to  any.     Further  facts  appear  in  the  opinion. 

AmasaJ.  Parker  for  the  appellant.  The  articles,  when 
signed  by  defendant,  were  incomplete,  and  as  to  him  plain- 
tiff is  not  a  corporation.  {Burrows  v.  Smithy  10  N.  Y.,  563, 
566 ;    W.  atid  A.    C.   Institute  v.  Blcichnan,  48  id.,  663 ; 
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Ghilda  V.  Smithy  55  Barb.,  45 ;  Sanford\.  Handy ^  25  Wend., 
475 ;  Stewart  v.  Trv^tees^  etc.^  2  Denio,  403 ;  1  Comst.,  581 ; 
Berry  v.  Tates,  24  Barb.,  199 ;  P.  and  S,  P.  P.  E.  Co. 
V.  Oriffen,  24  N.  Y.,  150,  155 ;  E,  and  N.  Y,  C.  R.  R.  Co. 
V.  Owen^  32  Barb.,  616,  625.)  The  filing  had  no  eflFect  upon 
the  validity  of  the  instrument.  {ChUds  v.  Smithy  65  Barb., 
45 ;  T.  and  B.  R.  R.  Co.  v.  TibUts,  18  Barb.,  297,  302 ; 
H.  and  D.  P.  R.  v.  Rice,  7  id.,  157,  166  ;  L.  A.  R.  Co.  v. 
Mason,  16  N.  Y.,  451,  456. 

William  S.  Eno  for  the  respondent.  The  facts  found  by 
the  referee  are  conclusive,  and  cannot  be  reviewed.  {Loeschick 
V.  Baldwin,  38  N.  Y.,  326;  Porter  v.  Ruckman,  id.,  210; 
Draper  v.  Stoumel,  id.,  219 ;  Colwel  v.  Lawrence,  id.,  71 ; 
Ostrander  v.  FeUoios^  39  N.  Y.,  350.)  After  his  original 
findings,  he  had  no  power  to  vary  them  without  the  order  of 
the  Supreme  Court.  {Carroll  v.  C  and  S.  I.  R.  R.  Co.,  65 
Barb.,  32 ;  Ze^  v.  Field,  47  N.  Y.,  407 ;  Carter  v.  Ship- 
man,  id.,  533;  Van  Slyke  v.  Hyatt,  46  id.,  269;  Brit- 
tingham  v.  Steams,  1  Hall,  379 ;  Shearman  v.  Justus,  22 
How.,  241 ;  Cooper  v.  Bowles,  42  Barb.,  98 ;  NUes  v.  Pierce, 
23  How.,  473.)  Though  the  organization  papers  filed  be 
defective,  upon  proof  of  user  plaintiff  is  a  corporation  de facto, 
and  its  validity  cannot  be  questioned  collaterally.  {B.  and  A. 
R,  R.  Co.  V.  Cary,  26  N.  Y.,  75 ;  Eaton  v.  AspinwaU,  19 
id.,  119 ;  JU.  E.  Church  v.  Rickett,  id.,  482 ;  Bank  of  T. 
V.  D.  Bank,  21  id.,  542 ;  B.  R.  Canal  v.  Cl^ark,  25  id.,  208 ; 
LeonardsviUe  Bank  v.  Willard,  id.,  574 ;  Doyle  v.  Peerless 
Pet  Co.,  44  Barb.,  239;  Jowar  v.  JSale,  46  id.,  361 ;  Paper 
Works  V.  Willett,  14  Abb.,  416.)  The  legislature  having 
recognized  the  validity  and  existence  of  plaintiff  as  a  cor- 
poration by  various  acts,  its  validity  cannot  now  be  questioned. 
B.  R.  R.  V.  Barnard,  31  Barb.,  258 ;  White  v.  Coventry^ 
29  Barb.,  305 ;  White  v.  Ross,  15  Abb.,  66 ;  Pecple  v.  M. 
Co,,  9  Wend.,  351.) 

Johnson,  J.     Conceding  that  the  corporate  character  of  the 
plaintiff  is  so  far  made  out  as  to  be  unassailable  except  by 
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the  State,  this  only  establishes  its  right  to  maintain  an  acti(^n 
in  the  corporate  name,  but  does  not  establish  its  right  to 
charge  the  defendant  with  the  amount  sought  to  be  recovered 
in  this  case.  Whether  he  is  so  liable  must  depend  upon 
either  his  agreement  or  upon  some  statutory  liability  imposed 
as  a  consequence  of  his  acts  in  respect  to  the  organization  of 
the  company. 

The  paper  produced  from  the  office  of  the  secretary  of 
State,  where  it  was  filed  under  the  general  railroad  act  of 
1850,  contains  among  other  things  an  engagement  by  the 
defendant  to  take  twenty  shares  of  the  stock  of  the  company, 
entered  into  by  him  as  a  subscriber  to  the  articles  of  associa- 
tion, by  which  the  company  was  organized.  Assuming  that 
this  paper,  as  it  appears  on  file  and  was  put  in  evidence,  on 
its  face  contains  an  agreement  sufficient  to  charge  the  defend- 
ant, either  by  its  own  force  as  an  agreement,  or  taken  in 
connection  with  the  statutory  provisions  in  regard  to  the 
organization  of  railroad  corporations,  we  are  brought  to  the 
question  of  the  eflfect  of  certain  further  facts,  upon  which 
the  ease  before  us  depends.  When  the  defendant  signed  the 
articles,  no  persons  were  named  in  them  as  directors,  nor  did 
he  ever  consent  or  have  any  opportunity  to  consent  or  object 
to  any  persons  as  directors,  nor  has  he  ever  consented  to  any 
action  appointing  or  naming  directors.  These  facts  are  found 
by  the  referee  in  his  additional  findings  of  fact,  and  are  to  be 
regarded  in  the  decision  of  the  cause.  Under  the  statute  the 
designation  of  directors  must  be  contained  in  the  articles  of 
association,  which  are  to  be  filed  in  order  to  constitute  the 
corporation.  (3  Stat,  at  Large,  618.)  Under  these  circum- 
stances, if  the  paper  in  question  were  a  mere  private  engage- 
ment, it  would  be  apparent  that,  when  signed,  it  was  an 
incomplete  instrument;  and  that,  imder  the  facts  found,  it 
would  not  have  been  obligatory  upon  the  defendant,  since, 
upon  those  facts,  there  could  not  be  said  to  be  any  consent, 
either  express  or  implied,  on  the  part  of  the  defendant,  to 
the  insertion  of  the  names  of  any  persons  as  directors  of  the 
company.     Under  the  statute,  it  obtains,  in  my  opinion,  no 
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additional  force.  The  articles  of  association  are  required  to 
contain  the  names  anS  places  of  residence  of  the  directors 
who  shall  manage  its  concerns  for  the  first  year,  and  until 
others  are  chosen  in  their  places.  If  the  articles  when  signed 
contain  all  the  particulars  required  by  the  statute,  then  the 
corporation  can  be  organized  upon  them.  The  signature  to 
the  completed  articles,  whenever  made,  would  be  undoubtedly 
a  sufficient  consent  to  all  the  particulars  specified.  But  when 
the  articles,  in  an  incomplete  state,  arc  circulated  in  order  to 
procure  subscriptions,  the  mere  signing  of  them  cannot  be 
regarded  as  binding  the  signer  to  abide  by  such  filling  up  of 
blanks  and  suppl^-ing  of  wanting  provisions  as  any  one  may^ 
choose  to  insert.  In  such  a  case,  the  signing  is  merely  pre- 
liminary in  character  and  can  only  become  binding  upon  the 
signer  by  his  assent  to  the  completion  of  the  paper.  When 
sigued  without  any  designation  of  directors  or  of  other  mate- 
rial particulars,  it  must  be  understood  that  the  signers  are  to 
be  at  least  consulted  in  respect  to  these  matters.  If  they  are 
not,  no  principle  of  law,  nor  any  declaration  of  the  statute, 
declares  their  liability.  The  findings  in  this  case  negative 
any  consent  in  any  form,  express  or  implied,  and  of  course 
we  must  treat  the  question  on  that  basis.  Under  the  statute 
it  seems  to  be  required  that  the  articles  of  association  shall 
contain  all  the  necessary  particulars  to  the  formation  of  a 
railroad  corporation.  The  name  and  duration  of  the  com- 
pany, its  termini,  its  length,  its  capital,  the  number  of  its 
shares  and  the  names  of  its  dii^otors,  are  to  be  specified. 
These  are,  obviously,  matters  to  be  determined  by  the  parties 
interested,  and  consultation  between  them,  or  at  least  dBnsent, 
is  implied  of  necessity  to  fix  these  requisite  particnlai-s. 
When  a  complete  paper  is  signed,  that  will  suffice ;  that  being 
a  full  consent  to  all  the  details.  A  signature  to  an  incomplete 
paper,  wanting  in  any  substantial  particular,  when  no  delega- 
tion of  authority  is  conferred  to  supply  the  defect,  does  not 
bind  the  signer,  without  further  assent  on  his  part,  to  the 
completion  of  the  instrument.  These  views  are  substantially 
sustained  by  the  cases  of  the  T7*oi/  <&  B,  Railroad  Co.  v.  Tib^ 
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hiU  (18  Barb.,  297),  Same  v.  Warren  (18  id,  310)  and  Pough- 
keepsie  and  Salt  Point  P.  P.  Co.  v.  Griffin  (24  N.  T.,  150). 
Whether  the  preliminary  consent  is  given  upon  a  separate 
and  different  paper  from  that  wiiich  is  to  become  the  articles 
of  association,  or  whether  the  paper  signed  is  that  which, 
when  completed,  is  to  be  the  actual  articles  of  association 
spoken  of  in  the  statute,  can  make  no  difference.  The  prin- 
ciple is  only,  that  consent  is  necessary  to  the  making  of  a 
contract,  and  that  the  statute  does  introduce  any  different  rule. 

The  judgment  must  be  reversed  and  new  trial  ordered,  costs 
to  abide  the  event. 

All  concur. 

Judgment  reversed. 


AxviN  C.  Bbadlsy,  Supervisor,  etc.,  Eespondent,  v.  Williak 

G.  Ward  et  al.,  Appellants. 

GsoBOE    J.   Gabenfikld,  Supervisor,  etc.,  Bespondent,  v. 

William  G.  Ward  et  al..  Appellants. 

Where  a  copy  of  an  asgessment  roll  is  delivered  to  a  town  collector  with 
the  proper  warrant  attached,  it  is  not  necessary,  in  order  to  protect  a 
collector  acting  thereunder,  that  it  be  accompanied  by  the  affidavit  of 
the  assessors  or  a  copy  thereof.  The  warrant  and  copy  roll  constitute 
the  process;  the  absence  of  the  affidavit  affords  no  presumption  that  it 
was  not  made  and  attached  to  the  original  roll  delivered  to  the  super- 
visor, and  by  such  absence,  therefore,  no  want  of  jurisdiction  is  made 
to  appear. 

The  provision  of  the  statute  (IRS.,  396,  §§36,  87),  requiring  the  assess- 
ment roll  and  warrant  to  be  delivered  to  the  collector  by  the  fifteenth  of 
December,  is  directory  merely.  A  delay  in  the  delivery  until  after  that 
time  does  not  invalidate  the  warrant. 

In  an  action  upon  a  bond  given  by  a  collector  of  one  of  the  towns  of 
lUchmond  county,  under  the  provisions  of  the  aet  of  1872  (chap.  78, 
Laws  of  1872),  extending  the  time  for  the  collection  of  taxes  in  said 
county  to  the  25th  of  May,  1872,  and  prescribing  a  return  day  for  the 
warrants,  Juldj  that  while  a  delay  in  tlie  delivery  of  the  warrant  to 
the  collector,  such  as  rendered  it  impossible,  after  complying  with  the 
other  requirements  of  the  original  statute,  to  seize  and  sell  property,  and 
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pay  over  the  moneys  collected  within  the  time  required  thereby,  would 
have  relieved  him  from  the  obligation  to  institate  compulsory  proceed- 
ings, the  extension  of  the  time  made  it  possible  and  obligatory  upon 
him;  and  that  the  prescribing  of  a  return  day  in  said  statute  supplied  a 
defect  in  the  omission  of  a  return  day  in  the  original  warrant 

Also,  held,  that  an  outstanding  warrant  not  in  force  at  the  time  of  the  pass- 
age of  said  act,  it  not  Iiaving  been  renewed  under  the  general  extension 
act  of  1872  (chap.  10,  Laws  of  1872),  was  revived  and  renewed  by  said 
first  mentioned  act. 

Defendants  olfered  to  show,  that  when  the  warrant  was  executed  the  sev- 
eral amounts  of  taxes  specified  in  the  roll  were  not  entered  therein,  but 
were  subsequently  inserted  by  one  B.  Held,  that  the  ofier  was  properly 
rejected;  that  it  did  not  repel  the  idea  that  6.  inserted  such  amounts  as 
the  board  of  supervisors  directed,  and  that  the  circumstance  of  signing 
first,  and  filling  in  the  amounts  afterward,  if  done  by  the  board  or 
under  their  direction  at  the  time,  did  not  invalidate  the  warrant. 

Whether  such  an  irregularity,  if  it  existed,  could  be  urged  against  the 
collector,  qtujere. 

It  seems^  that  where  a  warrant  is  void  upon  its  face,  it  is  a  defence  in 
an  action  upon  the  collector's  bond  for  not  enforcing  collection  of  the 
taxes,  where  he  has  paid  over  all  he  has  collected;  and  tlie  collector  is 
not  estopped  from  setting  up  such  defence. 

(Argued  September  24,  1874;  decided  October  6, 1874.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  aflSrming 
judgments  in  favor  of  plaintiffs,  entered  upon  verdicts. 
(Reported  below,  1  N.  Y.  S.  C.  [T.  &  C],  413.) 

These  actions  were  brought  upon  bonds  given  by  defeod- 
aht  Ward,  in  pursuance  of  the  act  extending  the  time  for  the 
collection  of  taxes  in  Richmond  county,  passed  March  1st, 
1872.  (Chap.  73,  Laws  of  1872.)  Ward  was  collector  of  the 
village  of  Edgewater,  and  as  such  received  the  assessment 
rolls  for  so  much  of  the  towns  of  Middleton  and  Southfield, 
as  lie  within  said  village. 

The  bonds  each  recited  the  previous  receipt  of  the  assess- 
ment roll  of  the  town,  and  warrant,  by  Ward  ;  the  amount 
of  taxes  to  be  collected ;  the  amount  collected  and  paid,  and 
the  balance  unpaid  ;  and  were  conditioned  for  the  faithful  per- 
formance of  his  duty  as  collector.  The  complaint  in  each 
case  alleged,  and  the  answer  admitted,  that  Ward  failed  to 
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pay  over  and  account  for  the  fall  amount  called  for  by  the 
roll ;  that  a  warrant  was  issued  by  the  treasurer  to  the  sheriff, 
which  was  returned  unsatisfied. 

The  answers  set  up  the  following  defects  in  the  assessment 
rolls  and  warrants  delivered  to  him :  That  they  did  not  con- 
tain any  oath  of  the  assessors ;  that  they  were  not  delivered 
to  tlie  collector  until  January  31st,  1872,  instead  of  Decem- 
ber 15th,  1871,  as  directed  by  the  statute ;  that  the  warrants 
in  question  were  not  in  force  at  the  time  of  the  passage  of 
the  act  of  March  1st,  1872,  and  were  not  affected  by  it,  they 
not  having  been  renewed  as  required  by  the  general  act 
extending  the  time  for  collecting  taxes  throughout  the  State. 
(Chap.  10,  Laws  of  1872.)  Also,  in  the  case  first  entitled, 
that  no  return  day  was  specified  in  the  warrant,  and  that 
when  the  warrant  was  executed  the  assessment  roll  was 
incomplete.  Upon  the  trials  offers  were  made  to  prove  the 
alleged  defects,  and  that  Ward  paid  over  all  the  moneys  col- 
lected by  him ;  but  the  evidence  was  exclud^ed.  Further 
facts  appear  in  the  opinion. 

George  W.  Wilson  for  the  appellants.  Defendants  were 
not  estopped  by  their  bonds  from  showing  the  inability  of 
Ward  to  collect  the  tax  by  reason  of  defects  in  the  process. 
(Brewster  v.  Striker^  2  N.  Y.,  41 ;  Caldwell  v.  Colgate^  7 
Barb-,  254 ;  Harmon  v.  BrincJcerhoff^  1  Den.,  184 ;  WestfaU 
v.  I^restony  49  K.  Y.,  349.)  The  excluded  evidence  would 
have  shown  the  warrants  defective  and  illegal,  because  they 
did  not  contain  the  return  day  required  by  law.  (1  R.  S., 
396,  §  37 ;  Sheldon  v.  Van  BusJcirJc^  2  N.  Y.,  478 ;  MoGlushee 
V.  CranweUy  11  id.,  593,  601 ;  Fake  v.  Edgertony  5  Duer,  681 ; 
ParJc  V.  Churchy  5  How.,  382.)  Also,  because  the  warrant 
was  executed  in  blank  and  afterward  filled  up.  {Newman  v. 
Supervisors^  45  N.  Y.,  690;  Bellinger  v.  Ghay,  51  id.,  610, 
621.)  It  would  have  shown  assessment  rolls  void  on  their 
face  for  want  of  the  aflidavits  of  the  assessors.  (Chap.  176, 
Laws  of  1857 ;  Van  Rensselaer  v.  Whitbechy  7  N.  Y.,  517 ; 
WestfaU  V.  Preston^  49  id.,  349 ;  Sheldon  v.  Van  Bushirhy 
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2  id.,  477.)  The  court  erred  in  excluding  evidence  that 
Ward  paid  over  all  the  money  collected  by  him,  as  his  duty 
was  only  to  pay  over  the  money  voluntarily  paid.  {I^ake  v. 
Whipple,  39  N.  Y.,  394.) 

David  B.  Williamson  and  C.  W.  West  for  the  respondeote. 
Upon  receipt  by  Ward  of  the  assessment  rolls  and  warrants 
he  became  a  debtor  for  the  amount  of  the  taxes  and  could 
discharge  himself  only  by  payment  and  by  oath  that  the 
amount  unpaid  could  not  be  collected.  (1  E.  S.  [5th  ed.], 
921 ;  Muzzy  v,  ShaUv^k,  1  Den.,  238 ;  Looney  v.  HugKe%^ 
30  Barb.,  608  ;  Fake  v.  Whipple,  39  N.  Y.,  394.)  A  copy 
of  the  assessors'  affidavits  was  not  part  of  and  was  not  required 
to  be  included  in  the  copy  assessment  roll.  (1  R.  S.  [5th  ed.], 
913,  §  13 ;  914,  §  35 ;  B(yyd  v.  Gray,  34  How.,  327,  333.) 
The  objection  that  the  warrants  contained  no  return  day,  and 
^ere  not  issued  until  after  December  fifteenth  are  untenable; 
they  did  not  invalidate  the  warrants.  {People  v.  Allen,  5 
Wend.,  406  ;  People  v.  Supervisors,  34  N.  Y.,  272 ;  Thomas 
V.  Clapp,  20  Barb.,  165  ;  Gale  v.  Jifead,  2  Den.,  160 ;  Be^xth 
v.  Roome,  3  Hill,  42  ;  Jackson  v.  Tomey,  5  Cow.,  269  ;  Wood 
v.  Chopin,  13  N.  Y.,  509 ;  In  re  Empire  City  Bank,  18  id., 
200 ;  People  v.  HoUey,  12  Wend.,  481 ;  Striker  v.  Keliey,  7 
Hill,  9  ;  Looney  v.  H%ighes,  26  N.  Y,,  514 ;  Potter's  Dwarris 
on  Stat.,  372 ;  Smith  on  Stat.,  670;  Falce  v.  Whipple,  39  N. 
Y.,  394 ;  Torry  v.  MiUsburgh,  21  Pick.,  67.)  It  is  to  be 
assumed  that  the  taxes  were  properly  extended.  {Coleman 
V.  Bean,  32  How.,  370 ;  Onderdonk  v.  Voorhies,  36  N.  Y., 
361.)  The  act  of  1872  included  and  revived  the  warrants  if  not 
renewed.  (Potter's  Dwarris  on  Stat.,  193, 203,  note  ;  Holmes 
v.  Carley,  31  N.  Y.,  290.)  Defendants  are  estopped  by  the 
recitals  in  the  bond  from  denying  the  validity  of  the  warrants. 
{Bromman  v.  Taylor,  2  A.  &  E.,  98 ;  Lawson  v.  Tresnere,  1 
id.,  792 ;  Carpenter  v.  Butler,  3  M.  &  W.,  312 ;  Horton  v. 
Westminster,  7  Exch.,  780 ;  HiU  v.  Manchester,  2  B.  &  A., 
544;  Shelley  v.  Wright,  Willis,  11;  Hills  v.  Lanning,  9 
Exch.,  256 ;  Annandale  v.  Harris,  2  P.  Wms.,  432 ;  Sto^oe  v. 
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Wyse,  7  Conn.,  220;  BiUingsley  v.  StaU,  14  Md.,  369; 
Gvtler  V.  Dickinson^  25  Mass.,  888 ;  AUen  v.  Magruder^  3 
Cranch,  6  ;  Ora/ne  v.  Ingalls^  3  N.  H.,  617 ;  Larco  v.  Caaa- 
nenova^  30  Cal.,  660 ;  Bigelow  on  Estoppel,  296,  319 ; 
Herman  on  Estoppel,  271,  274  ;  Coleman  v.  Beany  14  Abb., 
38 ;  8.  C,  32  How.,  370  ;  Becker  v.  Judson,  16  N.  Y.,  439  ; 
Fake  V.  Whipple,  39  Barb.,  339 ;  S.  C.  affirmed,  39  N.  T., 
394 ;  Lee  v.  Clark,  1  Hill,  56 ;  Denn  v.  Cornell,  3  J.  Cae., 
174  ;  Jackson  v.  Thompson,  6  Cow.,  178  ;  Freeman  v.  Avid, 
44  N.  T.,  60 ;  Bradstreet  v.  Clark,  12  Wend.,  670.)  They 
are  estopped  m  ^i«.  {DezeU  v.  (?{2^22,  3  Hill,  216  ;  Cornell 
V.  Z?aKw,  38  N.  Y.,  253 ;  1  Greenl.  Ev.,  §  207 ;  Bradstreet 
V.  Clark,  12  Wend.,  670.) 

Church,  Ch.  J.  These  actions  were  against  a  collector 
and  his  sureties,  for  a  failure  to  collect  the  fall  amount 
of  warrants  delivered  to  him.  The  bonds  were  given  in 
pursuance  of  chapter  73  of  the  Laws  of  1872,  passed  March 
1,  1872,  which  extended  the  time  for  the  collection  of  taxes 
in  the  county  of  Richmond  to  the  25th  of  May,  1872,  upon 
condition  that  the  collectors  should  pay  over  the  money  col- 
lected and  renew  their  bonds,  with  sureties  to  the  satisfaction 
of  the  supervisors  of  the  respective  towns,  "  and  in  such  case 
the  warrants  already  issued  for  this  purpose  shall  continue  in 
full  force  and  effect  until  that  date."  We  must  assume,  from 
what  took  place  upon  the  trial  in  each  case,  that  the  collector 
had  paid  over,  a{  the  commencement  of  the  action,  all  the 
money  which  he  had  collected,  and  had  sworn  off,  under  the 
statute,  the  amount  uncollectible  for  want  of  property  liable 
to  seizure  for  taxes,  and  had  received  credit  therefor  on  the 
books  of  the  treasurer,  and  the  balance  only  of  the  amount 
specified  in  the  warrant  was  sought  to  be  recovered. 

The  defence  interposed,  which  was  overruled  and  is  now 
insisted  upon,  is  that  there  were  certain  defects  in  the  warrant 
and  assessment  roll  delivered  to  the  collector  which  rendered 
them  invalid  in  his  hands  as  a  process,  and  would  furnish  no 
protection  to  him  for  seizing  property  under  it.    The  respond- 
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ents  urge  two  answers  against  this  defence :  First,  that  the 
defendants  are  estopped  by  the  recitals  in  the  bond ;  second, 
that  the  warrant  was  sufficient  to  protect  the  collector.  We 
shall  consider  the  last  point  first.  The  most  serious  objection 
nrged  to  the  warrant  is  tlie  absence  of  the  affidavit  of  the 
assessors  upon  the  copy  of  the  assessment  roll  to  which  the 
warrant  was  attached.  The  statute  providds  that  the  assess- 
ment roll,  or  ^'  a  fair  copy  thereof,"  may  be  delivered  to  the 
collector,  with  the  warrant  attached.  In  this  case  a  copy  of 
the  Assessment  roll  was  used,  but  neither  the  original  affidavit 
of  the  asses80i*s  or  a  copy  thereof  appears  upon  it.  There  is 
no  question  but  that  the  affidavit  of  the  assessors,  substantially 
in  the  form  prescribed  by  the  statute,  must  be  attached  to  the 
roll  in  order  to  give  the  supervisors  jurisdiction  to  levy  the 
tax,  and  that  a  defect  in  this  respect  renders  their  proceedings 
invalid.  This  is  an  indispensable  condition  to  the  validity  of 
their  action.  In  Van  Rensselaer  v.  Witbeck  (7  N.  Y.,  517) 
the  original  assessment  roll,  with  the  affidavit,  was  delivered 
to  the  collector  with  the  warrant,  and  the  affidavit  being 
defective,  it  was  held  that  the  supervisors  had  no  jurisdiction^ 
and  ^^  that  the  defect  of  jurisdiction  in  this  case  being  apparent 
on  the  face  of  the  instrument,  it  was  no  protection  to  tbe 
collector.  This  decision  was  approved  in  WestfcM  v.  Presim^ 
(49  N.  T.,  349).  In  this  case  the  original  roll  was  used,  and 
the  affidavit  appearing  to  have  been  made  befoi*e  the  time 
when,  by  law,  the  assessors  had  a  right  to  make  it,  the  pro- 
ceedings were  held  void.  Allen,  J.,  in  delivering  the 
opinion,  said :  ^'  The  affidavit  made  a  part  of  the  assessment 
roll  delivered  to  the  collector  with  the  warrant,  and  as  it  dis- 
closed the  want  of  jurisdiction  in  the  board  of  supervisors  to 
act,  the  process  furnished  no  protection  to  that  officer."  These 
decisions  establish  that,  when  a  defective  affidavit  appears 
upon  the  face  of  the  process  in  the  hands  of  the  collector,  he 
is  not  protected  ;  but  I  am  not  aware  that  this  court  has  ever 
determined  that  it  is  necessary,  when  a  copy  of  the  roll  ia 
used,  to  attach  the  affidavit,  or  a  copy,  to  it,  in  order  to  pro- 
tect the  collector.     In  Boyd  v.  Gi^ay  (34  How.  Pr.,  323)  \t 
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WAS  expressly  decided  that  it  was  unnecessary  that  the  afiSdavit 
should  appear  upon  the  copy  of  the  assessment  roll  delivered 
to  the  collector.  That  was  a  special  proceeding  to  enforce 
the  tax,  under  the  statute  of  1842,  by  the  assessors,  and  the 
decision  upon  this  point  was  made  upon  the  merits,  and  is 
entitled  to  respect,  though  not  binding  as  an  authority.  The 
question  ought  to  be  definitely  determined.  The  nile  of 
liability  of  ministerial  officers,  like  collectors  of  taxes,  was 
very  clearly  laid  down  in  Savacool  v.  Boughton  (5  Wend., 
170),  that  if  the  subject-matter  is  within  the  jurisdiction  of  a 
tribunal  of  subordinate  jurisdiction,  the  officer  who  executes 
process  issued  is  protected,  unless  the  want  of  jurisdiction 
appears  by  such  process.  When  the  assessors  have  completed 
the  roll,  they  are  required  to  make  the  prescribed  affidavit, 
which  is  to  be  written  on  the  roll  and  delivered  to  the  super- 
visor. (Laws  of  1851,  chap.  176,  §  8.)  This  affidavit  com- 
pletes the  record  on  the  part  of  the  assessors,  and  is 
indispensable  to  the  jurisdiction  of  the  supervisors.  The 
supervisors  are  then  required  to  examine  the  roll,  equalize 
the  valuation  among  the  several  towns  of  the  county,  revise 
the  list  of  non-resident  lands,  and  set  down  the  tax  opposite 
the  respective  valuations  of  real  and  personal  estate.  (1  B. 
S.,  395,  396.)  The  corrected  assessment  roll,  or  a  fair  copy 
ther^f,  is  to  be  delivered  to  the  collector,  to  which  a  warrant 
i«  to  be  attached,  etc.  (Sees.  36,  37.)  The  warrant  and 
roll  constitute  the  process,  and  there  is  nothing  in  the  statute 
requiring  such  corrected  assessment  roll,  especially  when  a 
copy  is  used,  to  contain  the  affidavit  or  a  copy  of  it.  The 
terras  completed  assessment  roll  and  corrected  assessment  roll 
are  distinct  from  the  affidavit,  and  the  absence  of  a  copy  of 
the  affidavit  from  the  copy  of  the  roll  in  the  hands  of  the 
collector  affords  no  presumption  that  the  affidavit  was  not 
made  and  attached  to  the  original  roll  delivered  to  the  super- 
visors. The  warrant  is  in  the  nature  of  an  execution,  com- 
manding the  collection  of  certain  taxes,  and  the  roll  is 
required  to  be  used  as  the  best  and  most  authentic  list  of 
names,  property  and  amount.     The  supervisors  have  jurisdic- 
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tion  to  issue  this  process,  but  the  facts  necessary  to  confer 
jurisdiction  upon  them  need  not  be  stated  in  it.  The  statute 
and  the  good  sense  of  the  requirement  is  complied  with  by 
attaching  the  warrant  to  a  copy  of  the  roll,  without  the  affi- 
davit. In  such  a  case  the  want  of  jurisdiction  would  not 
appear  upon  the  face  of  the  instrument,  as  the  presumption 
cannot  be  indulged  that  the  affidavit  had  not  been  made  upon 
the  original  roll ;  and  if  sued  for  seizing  property,  these  papers, 
if  genuine  and  otherwise  regular,  would  afford  protection  to 
the  collector.  It  would  be  different  if  the  affidavit  appeared 
upon  the  papers  and  was  defective.  In  an  action  against  the 
supervisors,  such  a  process  would  afford  no  protection  to 
them,  but  the  facts  giving  them  jurisdiction  would  be  requi- 
site. I  concur  upon  this  point  with  the  opinion  of  Johnson, 
J.,  in  Boyd  v.  Gray  {supra). 

It  was  also  offered  to  be  shown  that  the  warrant  was  not 
delivered  to  the  collector  until  the  thirty-first  of  January, 
instead  of  the  fifteenth  of  December,  as  directed  by  the 
statute.  The  delay  does  not  invalidate  the  warrant.  The 
statute  is  directory.  (6  Wend.,  486.)  The  delay  in  deliver- 
ing the  warrant  would  doubtless  relieve  the  collector  from 
the  obligation  to  institute  compulsory  proceedings,  if  the  time 
specified  in  the  original  statute  for  paying  over  the  money, 
had  not  been  extended  as  it  would  have  been  impossible  to 
seize  and  sell  property  after  complying  with  the  other  require- 
ments of  the  statute,  but  the  extension  by  the  statute 
(chap  73,  of  the  Laws  of  1872)  to  the  twenty-fifth  of  May.  if 
applicable,  obviated  the  force  of  this  point. 

It  is  also  claimed  in  the  case  of  Bradley,  that  the  warrant 
was  void  on  its  face,  because  no  return  day  was  specified  in 
it.  The  statute  last  referred  to  obviates  this  objection  also. 
This  statute  prescribed  a  return  day  and  supplied  the  defect 
in  the  original  warrant.  In  any  action  against  the  collector 
this  statute  would  have  afforded  a  perfect  answer  to  the 
objection  suggested  to  the  warrant. 

It  is  urged,  however,  that  this  statute  does  not  apply  to  the 
warrants  in  these  cases,  because  it  does  not  appear  and  must 
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be  a68amed  that  they  were  not  in  force  at  the  time  of  the 
passage  of  the  act  (March  1,  1872),  not  having  been  renewed 
under  the  general  act.  (Chap.  10,  Laws  of  1873.)  The 
langaage  of  the  act,  ^'  shall  continue  in  force,"  doubtless  implies 
or  assumes  that  the  warrants  referred  to  were  then  in  force. 
But  I  think  a  fair  construction,  and  the  one  which  would  be 
given  to  the  act  in  an  action  against  this  collector,  is,  that  the 
outstanding  warrants  then  in  the  hands  of  the  collectors,  should 
be  revived  and  renewed  and  vitalized  for  the  purpose  of  col- 
lecting the  unpaid  taxes  in  that  county.  The  object,  of  the 
act  was  to  extend  the  time  for  a  particular  county,  and  it  is 
presumed  that  the  act  was  passed  with  reference  to  the  exist- 
ing fietcts.  It  is  the  duty  of  courts  if  possible  to  carry  out 
the  purposes  of  a  statute,  and  this  can  be  done  without 
violating  any  legal  rule  by  construing  it  as  though  it  read 
that  the  warrants,  "shall  he  in  force  and  full  effect,"  etc. 

It  was  also  offered  to  be  proved  on  the  trial  that  when  the 
warrant  was  executed  the  several  amounts  specified  were  not 
inserted,  but  were  subsequently  inserted  by  one  Brick.  The 
offer  is  somewhat  vague.  It  does  not  repel  the  idea  that 
Brick  performed  a  mere  clerical  duty  of  inserting  such 
amounts  as  the  supervisors  directed.  The  circumstance  of 
signing  first  and  filling  the  amounts  afterward,  if  done  by  the 
board  or  their  direction  at  the  time,  would  not  invalidate  the 
warrant.  The  recent  case  of  Bellinger  v.  Grai/  (51  N.  Y., 
610)  holds  substantially  that  the  assessment  roll  must  be  per- 
fected by  the  board  of  supervisors,  and  that  their  duties  can- 
not be  delegated,  and  the  same  principle  probably  applies  to 
the  warrant,  but  the  offer  was  not  broad  enough  to  bring  the 
case  within  the  decision.  The  facts  offered  to  be  proved 
might  be  true,  and  yet  the  warrant  made  perfect  by  the 
direction  of  the  board,  and  in  their  presence,  and  besides  it 
may  well  be  doubted  whether  such  an  irregularity,  if  it 
existed,  could  be  urged  against  the  collector. 

These  are  the  only  objections  made  to  the  warrant  and 
assessment  roll,  and  I  am  of  opinion  that  they  are  not  suf- 
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ficient  to  invalidate  them,  so  as  to  render  the  collector  liable 
as  a  trespasser. 

These  views  render  it  unnecessary  to  determine  the  ques- 
tion whether  if  the  warrant  was  void  on  its  face,  it  would  be 
a  defence  in  this  action.  My  opinion  is  tliat  it  would.  It  is 
said  in  several  cases  that  the  statute  provides  but  two  modes 
of  being  relieved  from  liability  by  a  collector :  First,  by  pay 
ment ;  second,  by  swearing  off,  on  the  ground  that  property 
cannot  be  found.  These  decisions  assume  that  the  collector 
has  a  valid  warrant.  Nor  do  I  think  that  the  collector  is 
estopped  from  setting  up  the  invalidity  of  the  warrant.  The 
condition  of  the  bond  is,  that  he  shall  faithfully  execute  the 
duties  of  collector.  If  he  pays  over  all  the  money  collected, 
and  discovers  that  his  warrant  is  fatally  defective  so  as  to 
afford  him  no  protection,  it  seems  to  me  in  the  highest  degree 
unjust  to  hold  him  guilty  of  unfaithfulness,  for  refusing  to 
enforce  collections  under  it.  I  concur  with  the  views  of 
Hunt,  J.,  in  Fake  v.  Whijyple  (39  N.  Y.,  394).  The  case 
seems  to  have  been  tried  upon  the  theory  of  absolute  liability, 
but  as  we  think  that  the  alleged  defects  did  not  invalidate  the 
warrant,  the  facts  offered  to  be  proved  must  be  held  immate- 
rial, and  the  result  justified.  Some  of  the  questions  have  not 
been  well  settled  by  previous  adjudications,  and  if  the  col- 
lector refrained  from  enforcing  collections,  believing  in  good 
faith  that  he  would  be  liable  personally,  he  may  be  entitled 
to  equitable  consideration,  but  we  have  no  power  to  relieve 
him. 

The  judgments  must  be  aflSrmed. 

All  concur. 

Judgments  aiBrmed. 
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Daniel  Belton,  Appellant,  v,  Edward  W.  Baxter  et  al., 

KeBpondents. 

Plaintiil  in  attempting  to  cross  Second  avenue  in  the  city  of  New  York» 
was  run  against  and  injured  by  defendants'  cart  In  an  action  to 
recover  the  damages,  plaintiff  testified,  in  substance,  that  as  he  reached 
the  crossing,  he  saw  approaching  on  the  avenue,  a  horse  car,  and  behind 
it  the  cart,  both  moving  at  an  unusual  rate  of  speed.  He  calculated 
that  he  had  time  to  pass  in  front  of  the  car;  as  he  approached  the  track 
the  car  slackened  a  little  and  he  lost  sight  of  the  cart ;  he  passed  in 
iront  of  the  car,  when  he  was  struck  by  the  cart.  Plaintiff  testified 
that  he  did  not  fbinkit  posBaUewiM  kMrtwighl  of  4ke -flail  ilMt  it  oooid 
get  around  the  car  in  that  short  space  of  time ;  and  upon  cross-examina- 
tion, that  he  was  pretty  near  the  car  so  that  he  just  lost  sight  of  the 
cart  then,  and  he  supposed  the  cart  turned  off  the  track  when  the  car 
slackened ;  that  he  did  not  suppose  it  would  turn  out  and  **  catch  him 
up."  Hddy  that  the  evidence  did  not  conclusively  establish,  nor  was  it 
necessarily  to  be  inferred  therefrom,  that  the  plaintiff  knew  or  had  reason 
to  believe,  at  the  time  of  his  attempt  to  cross,  that  the  cart  had  turned 
off  and  was  passing' the  car,  and  that  the  question  of  contributory  neg- 
ligence was  one  of  fact  for  a  jury,  and  a  nonsuit,  error. 

When  the  evidence  is  conflicting,  is  capable  of  different  interpretations, 
or  the  inferences  to  be  drawn  from  it  are  doubtful,  it  is  the  province  of 
the  jury  to  pass  upon  it 

Bdton  V.  Bcuei&r  (54  N.  T.,  245)  distinguished. 

(Argued  September  24, 1874 ;  decided  October  6, 1874.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  defendant,  entered  upon  an  order  nonsuit- 
ing plaintiff  upon  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  received  by  plaintiff  in  consequence  of  being  run 
against  by  defendants'  cart.  The  principal  evidence  as  to  the 
injury  was  that  of  plaintiff,  who  testified,  in  substance,  that 
on  the  28th  March,  1868,  between  six  and  seven  p.  m.,  he 
was  walking  easterly  on  Fourth  street  in  the  city  of  New 
York;  that  as  he  came  near  Second  avenue  he  saw  coming 
up  the  avenue  toward  him  a  street  car,  which  was  then  down 
to  Third  street,  and  behind  this  in  the  track,  a  furniture  cart ; 
that  he  walked  rapidly  to  get  before  the  car,  and  kept  his  eye 
on  the  cart  all  the  time  he  could  until  he  came  close  to  the 
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crossing  of  the  track,  when  he  lost  sight  of  it ;  that  he  crossed 
just  at  the  head  of  the  car  when  up  came  the  cart ;  that  he 
thought  it  not  possible  that  tlie  cart  could  get  around  the  car 
in  that  short  space  of  time,  but  it  came  very  fast ;  that  the 
car  slackened  up  a  little  at  the  lower  side  of  Fourth  street, 
but  had  not  stopped ;  that  as  soon  as  he  passed  the  car  he 
saw  the  cart,  but  it  was  driving  so  fast  and  so  close  to  the  car 
that  he  could  not  avoid  it,  and  he  was  struck  by  it  and 
injured.  On  the  cross-examination  he  testified  that  he  con- 
cluded there  was  room  enough  for  him  to  pass  in  front  of  the 
car  and  cart ;  that  when  the  car  slackened  up  he  was  pretty 
near  to  it,  so  that  he  just  lost  sight  of  the  cart  then ;  that 
the  cart  turned  ofi^  on  the  right  side  as  he  supposed ;  that  he 
did  not  know  where  it  was  when  he  lost  sight  of  it ;  that  he 
did  not  suppose  it  could  get  up  with  the  car  before  he  crossed 
and  "  catch  me  up ;  "  that  when  he  crossed,  the  heads  of  the 
car  horses  were  not  more  than  two  or  three  feet  from  him ; 
that  there  was  not  room  enough  between  the  car  and  the  cart 
for  him  to  stand  in. 

At  the  close  of  the  evidence,  defendants'  counsel  moved  to 
dismiss  the  complaint  upon  the  ground,  among  others,  that 
plaintiff's  negligence  contributed  to  the  injury,  which  motion 
Avas  granted  and  plaintiff's  counsel  excepted. 

Samuel  Hand  for  the  appellant.  The  question  of  con- 
tributory negligence  was  one  of  fact.  {HackforcPs  case,  53 
N.  T.,  654  ;  Welches  case,  33  id.,  610 ;  Maginnis*  case,  52  id., 
215  ;  Burton  v.  N,  T.  C\  i?.  R. ;  Freeman  v.  Same,  Ct.  of 
App.,  unreported  ;  Directors,  etc.,  v.  WanJ^ss,  L.  R.  [Eng. 
Ap.],  12 ;  Baxter  v.  Second  Avenue  R.  R,,  3  Robt.,  219 ; 
Dunn  V.  Same,  2  Daly,  127.) 

Nathaniel  O.  Modk  for  the  respondents.  The  question  of 
plaintiff's  negligence  is  res  adjudicata,  and  cannot  be  recon- 
sidered. (54  N.  Y.,  245  ;  Oakley  v.  Aspinwall,  13  id.,  500, 
504 ;  Vallyo  v.  Wheeler,  1  Cowp.,  153 ;  Ram  Legal  Judg- 
ments, 24,  25,  199,  200 ;  Edwards  v.  Cameron^s  R.  R.,  15 
Jurist,  471 ;  Woodruff  v.  Woodruff,  52  N.  Y.,  53 ;  James  v. 
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Patten,  6  id.,  9.)  The  question  of  contributory  negligence 
here  was  one  of  law.  {PhiUips  v.  Peneselaer,  49  N.  Y., 
177 ;  Gorton  v.  K  B.,  45  id.,  660 ;  Morse  v.  K  ff.,  66  Barb., 
490,  493 ;  Gonzales  v.  N.  Y.  and  H.  P.  P.,  38  N.  Y.,  440 ; 
Stevens  v.  O.  and  S.  P.  P.  Co.,  18  id.,  422.)  The  granting 
the  nonsuit  was  proper.  {Wilds  v.  P.  P.  P.  P.  Co.,  24  N. 
Y.,  430  ;  29  id.,  315  ;  Lorner  v,  Meekei\  25  id.,  361 ;  Theo- 
ings  V.  C.  P.  R.  P.  Co.,  7  Robt.,  618 ;  Cotton  v.  Wood,  8  C. 
B.  [98  Eng.  C.  L.],  572.)  The  burden  of  showing  he  was  not 
negligent  was  upon  plaintiff,  {Britton  v.  H.  P.  P.  P.  Co.^ 
18  N.  Y.,  248 ;  Honeyherge7*  v.  Second  Avenue,  2  Abb. ; 
Murphy  V.  Dunn,  101  Mass.,  455,  460 ;  Z.  S.  and  M.  S.  P. 
P.  V.  Miller,  25  Mich.,  274.)  If  guilty  of  any  contributory 
negligence,  plaintiff  cannot  recover.  {Havens  v.  E.  P.,  41 
N.  Y.,  208,  209 ;  Button  v.  H,  P.  P.  P.  Co.,  18  id.,  248 ; 
Gomales  v.  N,  T.  and  H.  P.  P.  Co.,  38  id.,  440 ;  Wilcox  v. 
P.  and  W.  P.  P.,  39  id.,  358  ;  WUds  v.  H.  P,  P.  Co.,  24  N. 
Y.,  430.)  Plaintiff  was  guilty  of  negligence.  (54  N.  Y, 
246,  248;  WUds  v.  R.  P.  P.  P.,  29  id.,  315;  Ernst  v.  H. 
P.  P.  P.,  39  id.,  61 ;  Barhe?*  v.  Savage.  45  id.,  192,  196 ; 
Haight  v.  N,  Y.  C  P.  P.,  7  Lans.,  11;  Williams  v. 
PicAards,  3  C.  &  K.,  82 ;  Hawkins  v.  Cooper,  8  C.  &  P., 
473,  474 ;  Wodf  v.  Beard,  id.,  373 ;  Luxford  v.  Large,  5 
id.,  421 ;  Unger  v.  Forty-second  St.  P.  P.  Co.,  51  N.  Y., 
497 ;  Curtis  v.  Detroit,  27  Wis.,  127 ;  25  Mich.,  274.) 

Allen,  J.  That  there  was  evidence  of  negligence  on  the 
part  of  the  defendants'  servant  to  carry  the  case  to  the  jury 
cannot,  upon  the  record  betbre  us,  be  controverted,  and  the 
court  properly  refused  the  nonsuit  asked  for,  on  the  ground 
alleged  that  there  was  ^no  evidence  of  negligence  in  the 
driving  of  defendant's  vehicle.  The  only  question  is,  whether 
the  evidence  so  conclusively  established  negligence  on  the  part 
of  the  plaintiff,  contributing  to  the  injury,  as  to  authorize  the 
court  to  take  the  case  from  the  jury  and  dismiss  the  com- 
plaint for  that  reason. 

Upon  a  former  appeal  in  this  action,  it  was  held  that  the 
plaintiff'  should  have  been  nonsuited  upon  his  own  showing, 
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the  learned  commissioners  of  appeals  holding  that,  under 
the  circumstances  then  appearing  in  evidence,  the  plaintiff 
was  culpably  negligent  in  attempting  to  cross  the  street  upon 
mere  calculations  of  the  chances  of  injury.  {Bdion  v.  Bax- 
ter, 54  N.  Y.,  245.) 

If  the  evidence  upon  the  second  trial  had  been  the  same 
as  upon  the  first,  the  plaintiff  would  have  been  concluded  by 
this  adjudication.  The  question  recurring  in  the  same  action, 
between  the  same  parties,  would  have  been  res  adjudicata 
in  this,  and  in  all  other  courts,  by  the  judgment  of  the  ooart 
of  last  resort. 

The  main  fact  relied  upon  by  the  court,  as  establishing, 
beyond  question,  a  want  of  proper  care  and  prudence  on  the 
part  of  the  plaintiff,  was  that  he  undertook  to  pass  in  front  of 
the  street  car  and  the  defendant's  cart,  both  passing  up  Second 
avenue  at  an  unusual  rate  of  speed,  knowing  that  the  cart 
had  turned  off  of  the  railroad  track  to  the  east,  with  a  view 
to  pass  the  car,  and  was  then  in  the  act  of  passing  it.  It  may 
be  conceded  that  this  was  a  legitimate  and  necessary  inference 
from  the  testimony  of  the  plaintiff  himself  upon  the  first 
trial.  After  having  stated  that  the  cart  was  out  of  his  sight 
when  the  car  was  approaching  the  crossing  of  Fourth  street, 
in  answer  to  the  question :  ^^  It  had  passed  upon  the  other  side 
of  the  car  ? "  the  plaintiff  answered  :  "  It  must  have  done  so  ; 
I  can't  tell."  To  the  question  :  '^  If  the  cart  was  going  a  little 
faster  than  the  car?"  he  answered:  "Yes."  The  next 
question  was  :  "  Then  it  passed  behind,  on  the  other  side  of 
the  car,  as  they  came  near  Fourth  street?"  and  to  this  the 
plaintiff  answered :  "  Yes,  sir."  The  plaintiff  also  testified 
that  he  made  his  calculations  on  getting  across  in  front  -of 
the  car  before  the  cart  would  come  up.  This  is  the  sub- 
stance of  the  evidence  on  the  first  trial,  which  was  regarded 
as  conclusively  showing  negligence  on  the  part  of  the  plain- 
tiff, based  upon  his  supposed  knowledge  that  the  cart  had 
turned  to  the  right  of  the  car  and  was  passing  it.  On  the 
second  trial  this  testimony  is  explained.  The  plaintiff  says 
that  he   watched   the   cart  all  the   time  he   could,  until  he 
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came  very  near  the  crossing  of  the  track,  when  he  lost  sight 
of  it,  as  he  might  well  have  done,  although  it  remained  on 
the  railroad  track.  The  line  of  vision  may  well  have  been 
sach  that  ho  could  not  see  the  cart  on  the  same  line  with  the 
car,  he  standing  or  being  near  the  track,  and  in  front  of  the 
car.  He  said  he  did  not  think  it  possible  then,  as  he  lost 
sight  of  the  cart,  that  it  could  get  around  the  car  in  that 
short  space  of  time.  He  says,  on  cross-examination,  that  he 
was  pretty  near  the  car,  so  that  he.  just  lost  sight  of  the  cart 
then,  and  he  supposed  that  the  cart  turned  off  the  track  when 
the  car  slackened.  This  must  have  been  so,  or  it  could  not 
have  come  in  collision  with  the  plaintiff,  and  the  answer  was 
proper  whether  he  had  any  other  knowledge  of  the  fact  or 
not.  He  says,  expressly,  in  answer  to  the  interrogations  of 
the  defendants'  counsel,  that  he  did  not  know  where  the  cart 
was  when  ho  lost  sight  of  it,  and  did  not  suppose  it  would 
turn  out  to  the  right  and  catch  him  up.  This  evidence,  not 
in  the  case  upon  the  former  appeal,  takes  from  the  statements 
of  the  plaintiff  much  of  their  point  and  significance,  as  these 
statements  were  read  and  interpreted  by  the  court.  Upon 
the  whole  evidence  before  us,  it  is  not  conclusively  shown, 
or  necessarily  to  be  inferred  that  the  plaintiff  knew,  or  had 
reason  to  believe  at  the  time  of  his  attempt  to  cross  the 
avenue,  that  the  cart,  instead  of  following  the  car,  had 
turned  off,  and  was  passing  it.  If  such  was  the  fact,  it  is  not 
sworn  to  by  the  plaintiff,  neither  is  it  a  necessary  inference, 
as  was  held  to  be  the  case  upon  the  evidence  before  the  court 
on  the  former  appeal.  If  the  fact  is  to  be  interred  from  the 
evidence,  it  must  be  drawn  by  a  jury,  and  not  by  the  court. 
The  court  can  only  take  cases  from  a  jury,  by  nonsuiting 
the  plaintiff,  when  the  facts  are  undisputed.  If  the  evidence 
is  conflicting,  is  capable  of  different  interpretations,  or  the 
inferences  to  be  drawn  from  it  are  doubtful,  it  is  the  province 
of  the  jury  to  pass  upon  it.  So,  too,  upon  the  evidence 
before  us,  differing  as  it  does  from  the  case  as  reported  54  New 
York  {8upra)y   whether  it   was  prudent   or  imprudent  for 
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the  plaintiff  to  attempt  to  cross  tlie  avenue,  under  all  the 
circumstances,  will  be  for  the  jury  to  detennine. 

The  result  shows  that  the  plaintiff  was  correct  in  his 
calculations  that  he  could  pass  in  front  of  the  car  safely,  and 
whether  he  was  also  bound,  as  a  prudent  man,  to  anticipate 
the  coming  up  of  the  cart  at  an  unusual  speed,  and  guard 
against  it,  the  court  cannot,  as  a  question  of  law,  determine. 
It  is  peculiarly  a  question  of  fact  for  the  jury,  and  not  one  of 
law  for  the  court,  under  the  circumstances  of  this  case. 
The  evidence  is  so  essentially  different  from  that  upon  the 
former  trial,  that  it  is  taken  out  of  the  former  decision,  and 
the  alleged  negligence  of  the  plaintiff  is  not  so  clearly  and 
conclusively  established,  as  to  authorize  the  withdrawal  of 
the  case  from  the  jury.  It  was  error  to  nonsuit  the  plaintiff 
on  that  ground.  The  judgment  must  be  reversed,  and  a  new 
trial  granted. 

All  concur. 

Judgment  reversed. 
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John  St.  Pbteb,  Respondent,  v.  Hsnbt  D.  Denison, 

Appellant. 

By  the  execution  upon  the  part  of  the  State  of  a  contract  for  work  hi  the 
enlargement  of  a  canal,  no  delegation  of  sovereign  power  is  made  to  the 
contractor,  so  that  he  can  of  his  own  motion  confiscate  private  property 
for  public  use,  either  permanently  or  temporarily.  The  contractor  has  no 
right,  by  virtue  of  his  contract,  greater  th&n  any  other  individual,  to 
take  or  intrude  upon  premises  outside  of  the  canal  lines. 

The  authority  conferred  by  the  statutes  upon  the  canal  commissioners  to 
enter  upon  and  take  possession  of  lands  of  an  individual  for  the  con- 
struction of,  or  for  the  temporary  use  of,  the  canals,  cannot  be  delegated 
unless  there  be  special  power  of  substitution. 

Baker  v.  Johnson  (2  Hill,  842)  distinguished  and  limited. 

A  contractor  cannot  justify  himself  for  trespassing  upon  private  lands 
because  the  act  was  necessary  in  the  performance  of  his  contract. 
Unless  there  is  a  right  to  use  the  adjacent  lands  for  the  purposes  of  the 
work,  it  matters  not  that  it  was  necessary. 
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Baddijirs  ExeeutovB  v.  Mayor,  etc.  (4  N.  Y.,  196).  Bellinger  v.  K  T.  0,  R  R. 
(23  id.,  42)  distin^^uished. 

Accordingly  held,  that  tJie  casting  of  stone  and  earth  by  means  of  a  blast 
from  the  bed  of  the  canal  upon  the  lands  of  an  adjoining  proprietor  by  a 
contractor  with  the  State,  engaged  in  the  work  of  the  Erie  canal  enlarge- 
ment, was  a  trespass,  and  although  the  work  was  done  without  negli- 
gence, he  was  liable  for  the  damage  resulting. 

Also,  hM,  that  the  contractor  was  not  the  agent  of  the  State,  nor  was  the 
latter  liable  for  his  manner  of  doing  the  work  ;  that  the  case  was  not 
included  in  the  statutory  provision  for  the  hearing  and  adjustment  of 
claims  against  the  State  (chap.  821,  Laws  of  1870),  and  that  therefore 
the  mle,  that  when  a  remedy  is  provided  by  statute  a  party  is  confined 
to  it,  did  not  apply. 

Earth  and  stone,  so  thrown,  fell  upon  and  injured  plaintiff  who  was  at 
work  upon  adjoining  premises.  He  had  no  knowledge  or  previous 
notice  that  the  blast  was  about  to  be  fired.  In  an  action  to  recover  for  the 
injury,  held,  that  defendant  was  bound  to  adopt  such  precautions  as 
would  prevent  the  missiles  from  reaching  the  place  where  plaintiff  was, 
or  to  give  him  personal  and  timely  notice  so  that  he  might  escape ;  that 
plaintiff  was  not  bound  to  assume,  until  he  had  personal  notice  or  knowl- 
edge, that  defendant  was  about  to  do  a  wrong  and  so  be  on  the  watch  to 
avoid  it,  and  that  defendant  was  liable. 

(Argued  September  25, 1874;  decided  October  6,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiflF  entered  upon  the  report  of  a  referee. 

This  action  was  brought  for  injuries  sustained  hy  plaintiff 
resulting  from  the'falling  upon  him  of  a  quantity  of  earth  and 
stone  thrown  from  the  bed  of  the  Erie  canal  by  a  blast  in  the 
progress  of  the  work  of  enlargement.  The  referee  found 
substan  dally  the  following  fact«: 

That  in  February,  1870,  the  defendant,  under  and  in  pursu- 
ance of  a  contract  entered  into  by  him  with  the  State  of  New 
York  for  that  purpose,  was  engaged  in  the  enlargement  and 
improvement  of  the  Erie  canal  near  or  in  the  city  of  Cohoes ; 
that  to  perform  said  work  the  defendant  resorted  to  the  use 
of  gnnpowder  for  the  purpose  of  blasting  out  the  rock  and 
frozen  earth ;  that  immediately  previous  to  the  time  of  the 
occurrence  of  the  injury  the  defendant  had  been  so  blasting 
SicKELB — Vol.  XIII.        58 
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for  several  days  in  succession,  and  had  set  off  several  blasts 
each  day  at  irregular  intervals,  which  fact  was  then  known 
to  the  plaintiff;  that  the  defendant  always  gave  notice  that 
such  blasts  were  about  to  be  set  off,  by  sending  several  men 
out  in  different  directions  in  the  neighborhood  to  considera- 
ble distances  and  causing  them  to  shout  "fire"  and  "  blast" 
sufficiently  loud  to  enable  all  person^]  within  reach  of  the 
missiles  thrown,  who  were  listening  or  watching  for  the  alarm 
and  whose  hearing  was  unimpaired  and  unobstructed  by 
other  sounds,  to  hear  the  same  in  sufficient  time  to  enable 
them  to  seek  places  of  safety  and  shelter ;  that  on  the  day 
when  Aftid  injury  occurred  several  blasts  had  been  set  off 
prior  to  the  one  by  which  said  injury  was  caused,  of  which 
such  notice  was  given  as  aforesaid ;  that  during  the  whole 
day  on  which  the  injury  occurred,  the  plaintiff,  who  was  in 
the  employ  of  the  Harmony  Mills  Company,  had  been  and 
was  at  that  time  at  work  in  shoveling  coal  for  said  company 
upon  premises  belonging  to  them,  and  at  a  point  about  two 
hundred  feet  from  the  place  where  said  blasting  was  being 
done,  and  within  hearing  of  the  sound  thereof  and  of  the 
alarm  and  warning  thereof  given  by  the  defendant,  if  listen- 
ing or  watching  therefor  and  unimpeded  in  hearing  by  other 
sounds,  and  within  sight  of  both  banks  of  the  canal  at  the 
point  where  the  blasting  was  being  done,  but  not  within 
eight  of  the  bed  of  the  canal  where  the  blasts  were  being 
prepared  and  set  off;  that  on  or  about  three  o'clock  in  the 
Afternoon  of  the  23d  day  of  February,  1870,  the  defendant 
prepared  a  blast  at  a  point  in  the  bed  of  said  canal  imme- 
diately eontiguous  to  where  for  several  days  he  had  been 
setting  off  such  blasts,  and  covered  the  same  with  timbers  and 
planks  to  prevent  the  earth  and  stones  which  might  be  thrown 
up  thereby  from  flying  to  a  distance,  which  was  the  usual 
and  ordinary  precaution  adopted  for  that  purpose  by  the 
defendant  and  persons  engaged  in  the  business  of  blasting, 
and  was  used  by  them  but  not  always  effective  to  keep  small 
pieces  from  flying  off;  that  immediately  prior  to  setting  off 
said   blast  an  alarm  and   notice  thereof  was  given  by  the 
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defendant  as  he  had  theretofore  done  as  above  set  forth ;  that 
between  the  time  when  the  alarm  and  notice  was  given  and 
the  blast  was  set  off,  sufficient  time  elapsed  to  have  allowed 
the  plaintiff  to  seek  and  gain  a  place  of  safety  ;  that  the  plain- 
tiff took  no  precaution,  either  by  listening  or  watching,  to 
ascertain  the  time  of  the  setting  off  of  said  last  mentioned 
blast,  and  did  not  attempt  to  seek  a  place  of  safety  from  the 
effect  thereof;  that  a  large  piece  of  frozen  earth  and  stone 
was  thrown  up  thereby  and  fell  apon  the  plaintiff  and  inflicted 
a  personal  injury  upon  him ;  that  the  plaintiff  had  no 
knowledge  or  notice  that  said  blast  was  about  to  be  or  had 
been  set  off  until  he  was  struck  by  said  piece  of  fi'ozen  earth 
and  stone ;  and  as  conclusion  of  law  the  referee  found  that 
the  defendant  was  lawfully  engaged  in  performing  said  blast- 
ing at  the  time  and  place  aforesaid ;  that  the  plaintiff  was  law- 
fully employed  at  the  pldbe  where  he  was  at  the  time  he  was 
so  injured  ;  that  under  the  circumstances  he  was  not  bound 
to  exercise  any  care  or  vigilance  in  watching  for  or  in  trying 
to  escape  from  missiles  thrown  by  said  blasts ;  that  the  defend- 
ant was  bound  either  to  adopt  such  precautions  as  would 
prevent  said  missiles  from  reaching  the  place  where  the  plain- 
tiff then  was,  or  to  give  the  plaintiff  personal  and  timely 
notice  of  the  setting  off  of  said  blasts,  to  enable  him  to 
escape  from  the  effects  thereof,  and  that  the  plaintiff  was 
entitled  to  recover. 

J^anib  Hiscock  for  the  appellant.  The  State,  through,  its 
legislature,  can  delegate  to  its  officers  or  servants  the  right  to 
take  or  temporarily  use  private  property  for  public  purposes. 
{People  V.  Smithj  21  N.  Y.,  595-598;  Matter  of.Furman 
St.^  17  Wend.,  649.)  If  certain  and  adequate  remedy  is  pro- 
vided the  appropriation  is  lawful.  {Bexford  v:  KnigfU^  11 
N.  Y.,  308,  314 ;  People  v.  Hay  dm,  6  Hill,  359,  361 ;  Smith 
V.  HdrneTy  7  Barb.,  416,  426  ;  Bloodgood  v.  Jf.  cmd  H.  R. 
It.  CI?.,  14  Wend.,  51,  56 ;  Baker  v.  Johnson,  2  Hill,  342.) 
The  State  owned  the  fee  of  the  land  where  the  blasting  was 
being  done  (11  K  Y.,  308  ;  4  Wend.,  647)  and  lands  adjoin- 
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ing  may  be  assumed  as  far  as  necessary,  permanently  or  tem- 
porarily. (2  Kent,  339  ;  Wheelock  v.  Young,  4  Wend.,  647 ; 
Lynch.  V.  Stone,  4  Den.,  356.)  The  most  convenient  and 
available  agent  to  remove  the  rock  and  earth  could  be  law- 
fully used.  {Stevens  v.  Middlesex  Canal,  12  Mass.,  465.) 
Neither  the  State  nor  its  oflScers  or  agents  could  be  guilty  of 
trespass  in  any  such  case.  (14  Wend.,  66  ;  15  id.,  356  ;  Lynd 
V.  Stone,  4  Den.,  356 ;  Wheelock  v.  Young,  4  Wend.,  647 ; 
Baker  v.  Johnson,  2  Hill,  342 ;  Walrath  v.  Barten,  11  Barb., 
382,  386  ;  Lyon  v.  Jerome,  15  Wend.,  569  ;  26  id.,  485, 500; 
Turrill  v.  Nai^man,  19  Barb.,  266  ;  Lebenon  v.  Olcott,  1  K. 
H.,  339 ;  Radcliff^s  Exrs.  v.  Mayor,  etc.,  4  N.  Y.,  196 ; 
BeUinger  v.  N.  Y   O.  R.   R.,   23  id.,  42 ;  Wilcox  v.  B,, 

W.  and  O.  R.  R.  Co.,  39  id.,  358.)  The  defendant  was 
acting  as  agent  for  the  State  and  the  principal  alone  was 
liable.  {Colvin  v.  HoJhrook,  2  N.  T.,  126 ;  Russell  v.  Mayor, 
etc.,  2  Den.,  461,  470 ;  Hall  v.  Lauderdale,  46  N.  T.,  70 ; 
Belknap  v.  Reinhart,  2  Wend.,  375 ;  Nicols  v.  Moody,  22 
Barb.,  611.)  The  statute  (chap.  321,  Laws  1870),  having 
given  the  right  to  take  lands  and  having  pointed  out  the 
remedy,  it  alone  can  be  pursued.  {Calking  v.  Baldwin,  4 
Wend.,  667 ;  Stevens  v.  Middlesex  Canal,  12  Mass.,  465 ; 
Russell  v.  Mayor,  2  Den.,  461,  465 ;  Dodge  v.  Conis,  3 
Mete,  380 ;  Stowdl  v.  Flagg,  11  Mass.,  364.)  Defendant 
having  used  due  care  to  prevent  accidents  was  not  liable. 

WUds  V.  H.  R.  R.  R.  Co.,  29  N.  Y.,  315  ;  Beiseigel  v.  K. 

Y.  C.  R.  R.  Co.,  40  N.  Y.,  9  ;  Wilcox  v.  R.,  W.  and  0.  R^ 
R.  Co.,  39  id.,  358.) 

R.  W.  Peckham  for  the  respondent.  Defendant,  if  negli- 
gent, was  liable.  {Robinson  v.  Chamberlain,  34  N.  Y.,  389; 
37  id.,  648 ;  42  id.,  47 ;  44  id.,  113  ;  46  id.,  194  ;  47  id.,  130.) 
The  question  of  negligence  here  was  one  of  fact.  (  Viner  r. 
Steanuhip  Co.,  50  N.  Y.,  23 ;  37  id.,  648.)  The  failure  to 
give  notice  was  negligence.  {DriscoU  v.  N.  and  R.  L.,  eic.j 
Co.,  37  N.  Y.,  637.)  To  sustain  a  referee's  conclusions  of 
law  if  necessary  further  findings  of  fact,  which  the  evidence 
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tended  to  prove,  will  be  assumed.    {Orant  v.  Morae^  22  N. 
T.,  323  ;  40  id.,  248 ;  42  id.,  432 ;  46  id.,  496.) 

Foix^Es,  J.  Even  if  it  should  be  conceded  that  the  defend- 
ant had  the  right,  from  being  a  contractor  with  the  State,  to 
do  all  that  which  the  State  might  do,.in  the  progress  of  the 
work ;  I  do  not  think  that  this  would  justify  him,  in  the  state 
of  fiicts  which  this  case  presents,  in  casting  material  upon  the 
premises  of  a  private  owner,  upon  which  the  plaintiflF  was 
lawfully  engaged.  The  State  could  not  intrude  upon  the 
lawful  possession  of  a  citizen,  save  in  accordance  with  law. 
Unless  authorized  by  law  so  to  do,  the  casting  of  stone  from 
the  bed  of  the  canal  upon  the  land  of  an  adjoining  proprietor, 
either  by  the  State  or  an  individual,  was  a  trespass,  {flay  v. 
Cohoes  Co.,  2  K  Y.,  169.) 

The  defendant  claims  that  he  was  authorizied  by  law, 
in  that  he  was,  as  the  servant  of  the  State,  in  the  exer- 
cise of  the  right  of  eminent  domain,  belonging  to  his  prin- 
cipal. The  State,  however,  cannot  ordinarily  exercise  that 
right  save  in  accordance  with  a  special  act  of  the  legis- 
lature, or  through  the  constituted  authorities  by  virtue  of 
some  general  statute.  He  fails  to  show  such  special  act, 
or  any  action  of  the  constituted  authorities.  He  may  not 
claim  that,  by  virtue  of  his  contract,  he  had  such  delega- 
tion of  sovereign  power,  as  that  he  could,  of  his  own  motion, 
confiscate  private  property  to  the  public  use,  permanently  or 
temporarily.  The  general  statutes  relating  to  this  subject 
confer  power  upon  the  canal  commissioners  to  enter  upon 
and  take  possession  of  lands  of  an  individual  for  the  construc- 
tion of  the  canals.  The  authority  is  personal,  is  a  trust  and 
confidence  reposed  in  them,  the  exercise  and  application 
whereof  is  matter  of  judgment  and  discretion,  and  cannot  be 
delegated  unless  there  be  special  power  of  substitution.  It 
was  accordingly  so  held  in  Lyon  v.  Jerome  (26  Wend.,  485), 
in  the  Court  of  Errors,  reversing  the  judgment  of  the  Supreme 
Court  in  the  same  case;  and  that  an  engineer  or  other  sub- 
agent  of  the  State  could  not  lawfully  take  stone  from  the 
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quarry  of  an  individual,  for  the  building  of  locks  upon  a  canal, 
save  by  the  express  direction  of  the  canal  cominissioners. 
Now  the  case  in  hand  is  not  of  the  repair  of  a  canal,  but 
of  its  enlargement  and  improvement ;  hence  of  its  constmc- 
tion  on  the  enlarged  plan.     The  defendant  does  not  show  any 
authority  from  the  commissioners  save  that  given  by  bis 
contract.     That  confers  no  more  power,  gives  ho  greater 
direction  and  authority,  thaii  was  bestowed  in  the  case  just 
cited.     Hence  the  defendant  had  no  right,  greater  than  any 
other  individual,  to  take  or  intrude  upon  the  premises  outside 
the  external  lines  of  the  enlarged  canal.     It  makes  no  differ- 
ence, that  in  the  case  cited  there  was  a  taking  away  and  per- 
manent appropriation  of  a  part  of  an  individuaPs  land,  and 
that  here  it  is  a  temporary  intrusion  upon  or  use  of  it.    If 
the  defendant  can  justify  the  casting  of  stone  upon  adjacent 
premises,  though  not  for  the  purpose  of  leaving  them  there 
permanently,  he  may  justify  such  an  occupation  as  would  be 
permanent,  or  such  an  injury  to  property  as  would  be  a 
destruction  of  it.     It  is  true  that  the  statutes  provide  for  the 
taking  of  lands  for  the  temporary  use  of  the  canals.    (Laws 
of  1833,  p.  261,  chap.  196,  §  1 ;  1836,  p.  407,  chap.  287.)    But 
the  power  so  to  do  is  confided  to  the  canal  commissioners, 
and  its  exercise  must  be  by  them,  as  is  laid  down  in  the  case 
just  cited.    In  the  case  cited  by  defendant  from  4  Denio, 
356  {Lynch  v.  Stone\  it  appeared  that  Commissioner  Enos 
had  directed  the  act  complained  of;  and  in  Whedock  v.  Y<nitng 
(4  Wend.,  647),  the  sole  question  considered  was  of  the  con- 
stitutionality of  the  act  of  1817.     There  is  a  remark  in  Baker 
V.  Johnson  (2  Hill,  342-349),  which  seems  to  favor  the  defend- 
ant.    But  the  question  here  raised  was   not  in  that  case. 
That  action  was  trover,  for  stone  taken  from  land  within  the 
external  lines  of  the  canal,  and  the  fact  that  they  liad  been 
removed  on  to  the  plaintiffs  land  beyond  those  lines,  but  no 
farther  than  necessary  for  more  convenient  dressing  of  them, 
was  incidentally  alluded  to.     It  was  not  in  the  scope  of  the 
action  for  the  plaintiff  to  claim  of  the  defendant  as  a  trespasser 
upon  his  lands,  and  his  right  to  do  so  was  not  passed  upon. 
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Nor  can  the  defendant  protect  himself  from  liability,  for 
that  his  act  of  blasting  out  the  rock  with  gunpowder  was 
necessary ;  and  hejice,  that  the  effects  of  it  upon  the  adjacent 
premises  were  an  unavoidable  result  of  a  necessary  act.  The 
case  of  ffay  v.  Coho€8  Co.  {supra)  shows  that  unless  there  is 
a  right  to  the  use  of  the  adjacent  lands  for  the  purposes  of 
the  work,  it  matters  not  that  the  mode  adopted  of  carrying 
on  the  work  was  necessary.  There  are  decisions,  that  an  act 
done  under  lawful  authority,  if  done  in  a  proper  manner, 
will  not  subject  the  party  doing  it  to  an  action  for  the  con- 
sequences whatever  they  may  be.  {Raddiff'^s  JSaoecutors  v. 
ifayor,  etCy  4  N.  T.,  196 ;  BeUinger  v.  N.  T.  C.  R.  5., 
28  id.,  42.)  These  are  cases  where  the  actor  confined  his 
direct  action  to  the  boundaries  within  which  he  had  a  right  to 
work ;  and  the  effects  complained  of  were  not  the  immediate 
and  direct  results,  but  consequences  therefrom.  In  the  first 
ef  these  cases  (4  N.  Y.),  which  is  relied  upon  in  the  other 
(23  id.).  Hay  v.  Cohoes  Co,  {9upra\  is  cited  with  approval. 
They  do  not  declare  any  rule  in  conflict  with  that.  They  go 
upon  the  principle  that  the  defendants  in  those  cases,  being 
in  the  exercise  of  public  authority,  if  they  acted  with  due 
caution,  were  not  liable  for  the  consequential  damages  to  the 
property  of  any  one  not  invaded  by  them. 

It  follows,  then,  that  the  defendant  having  no  right  to 
invade  the  premises,  which,  for  the  purposes  of  this  case, 
were  the  possession  of  the  plaintiff,  it  matters  not  whether 
and  no  he  made  his  invasion  without  negligence.  {Tremain 
v.  CoJu>es  Co.,  2  N.  Y.,  163 ;  P^i^d^  v.  Clark,  35  id.,  520.) 

The  testimony  warranted  the  finding  of  the  referee,  that 
the  plaintiff  had  no  knowledge  or  notice  that  the  blast  was 
about  to  be  or  had  been  set  off,  until  he  was  struck  by  the 
piece  of  frozen  earth  anJ  stone  cast  up  by  it.  And  the  testi- 
mony and  findings  sustain  the  conclusion  of  law,  that  tlie 
plaintiff  was  not  bound  to  exercise  any  care  or  vigilance  to 
escape  from  missiles  thrown  by  the  blast ;  that  the  defendant 
was  bound  either  to  adopt  such  precautions  as  would  prevent 
such  missiles  from  reaching  the  place  where  the  plaintiff  then 
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was,  or  to  give  him  personal  and  timely  notice  of  the  setting 
off  of  such  blast,  to  enable  him  to  escape.  The  plaintiff  was 
not  bound  to  assume  that  the  defendant  i/^as  about  to  do  a 
wrong,  and  so  be  on  the  watch  to  avoid  it.  The  plaintiff  was 
of  lawful  right  where  he  was,  and  had  the  right  to  assume, 
until  personal  notice  or  knowledge  of  the  contrary,  that 
others  would  not  unlawfully  intrude  upon  him. 

The  point  is  made  by  the  defendant  that  the  State,  having 
authorized  him  to  do  this  work  and  impliedly  to  do  it  by 
blasting,  holds  the  relation  to  him  and  to  the  plaintiff  of  a 
principal  in  an  agency.  This  may  not  be  maintained.  The 
relation  of  the  State  is  plain.  It  had  work  to  do.  The 
defendant  agreed  to  do  it,  looking  for  his  own  profit  in  it. 
AH  the  authority  he  had  from  the  State  went  no  farther  than 
that  he  should  do  it  in  a  lawful  way.  He  was  not  the  agent 
of  the  State.  The  State  could  not  interfere  with  him  so  long 
as  he  lived  to  his  contract.  The  manner  of  doing  it  was  his 
own,  and  the  State  was  not  responsible  for  it. 

The  statute  of  1870  (Laws  of  1870,  chap.  321,  p.  749),  upon 
which  the  defendant  relies,  was  not  enacted  until  after  the 
plaintiff  had  suffered  his  injury ;  and  it  provides  for  the  hear- 
ing and  adjustment  of  claims  against  the  State,  meaning,  in 
the  view  to  which  it  is  cited  by  the  defendant,  well  founded 
claims,  for  which  the  State,  if  suable,  might  be  proceeded 
against  by  action,  and  cast  in  judgment.  It  is  not  available 
to  the  defendant  so  as  to  enable  him  to  invoke  the  applica- 
tion to  this  case  of  the  rule,  that  where  a  remedy  is  provided 
by  statute  a  party  is  confined  to  that. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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JosBPH  S.  Taussig  et  al.,  Appellants,  v.  Julius  Habt, 

Eespondent. 

A  stock-broker  employed  to  purchase  stock  for  a  customer  cannot  buy  of 
himself,  and  when  such  a  transaction  comes  to  the  knowledge  of  the 
customer  he  can  repudiate  it.  It  is  no  answer  that  the  intention  of  the 
broker  was  honest,  and  that  he  did  better  for  his  principal  by  selling 
him  his  own  stock  than  he  could  have  done  by  purchasing  in  open 
market. 

A  stock-broker  who  has  purchased  stock  for  a  customer  is  bound  to  keep 
at  all  times  on  hand  or  under  his  control  ready  for  delivery  to  his  cus- 
tomer, upon  his  paying  the  amount  due  from  him  thereon,  either  the 
particular  shares  purchased  or  an  equal  amount  of  other  shares  of  the 
same  kind.  This  obligation  is  the  same  whether  the  relation  of  pledgor 
and  pledgee  exists  between  the  parties,  or  whether  the  broker  holds  the 
stock  under  a  special  contract. 

Whenever  the  broker  sells,  failing  to  keep  stock  enough  on  hand  to  meet 
this  obligation,  the  customer  can  ratify  and  claim  the  benefit  of  the  sale, 
or  can  claim  the  value  of  the  stock  on  the  day  of  sale. 

A  subsequent  acquisition  by  the  broker  of  a  sufficient  amount  of  the  stock 
to  replace  that  which  he  held  for  account  of  his  principal,  does  not 
relieve  him  from  liability. 

The  engagement  of  a  broker  and  his  principal,  under  an  agreement  to  buy 
and  carry  stock,  is  not  to  procure  and  furnish  the  stock  when  required ; 
but  to  purchase  and  hold  the  number  of  shares  ordered,  subject  to  the 
payment  of  the  purchase-price. 

lArgued  September  25, 1874;  decided  October  6,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  affirming  a  judgment  in 
favor  of  defendant,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  a  balance  alleged  to  be  . 
due  plaintiffs  by  defendant,  on  account  of  various  stock  specu- 
lations.    Plaintiffs  were  copartners,  doing  business  in  the  city 
of  New  York  as  stock  and  gold  brokers. 

On  or  about  the  25th  day  of  October,  1866,  the  parties 
entered  into  a  contract,  whereby  the  plaintiffs  agreed  to  pur- 
chase and  sell  as  brokers,  for  the  defendant  sucli  stocks  and 
gold  as  he  should  direct,  upon  the  conditions,  that  the  defend- 
ant should  deposit  with  the  plaintiffs  as  marginal  security  at 
SicKELs— Vol.  XIII.        54 
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least  ten  per  cent  of  the  amount  invested  in  such  stocks  and 
gold,  and  that  the  plaintiffs  should  advance  the  neceseary 
funds  in  addition  to  any  funds  in  their  hands  belonging  to  the 
defendant,  to  pay  for  such  stocks  and  gold  so  purchased,  and 
that  they  should  apply  all  funds  received  by  them  for  stocks 
and  gold  sold  for  defendant,  and  all  funds  received  by  them 
as  dividends  upon  defendant's  stocks  in  their  hands,  and  all 
funds  deposited  by  defendant  with  them  as  marginal  security, 
upon  such  moneys  so  advanced  by  them,  or  so  much  thereof 
as  should  be  necessary  to  repay  them  for  all  such  advances 
and  for  their  commissions  for  buying  and  selling  and  interest 
upon  all  balances  in  their  favor  from  time  to  time  upon 
advances  so  made,  at  the  rate  of  seven  per  cent  per  annum ; 
and  that  the  plaintiffs  should  be  entitled  to  commissions  for 
buying  and  selling  such  stocks  and  gold  at  the  rate  of  one- 
eighth  of  one  per  cent  each  way,  upon  the  par  value  of  such 
stocks  and  gold.     All  stocks  and  gold  purchased  or  sold  to  be 
purchased  or  sold  regular,  that  is  to  be  delivered  the  next 
business  day  after  the  purchase  or  sale  thereof. 

Under  this  contract  large  amounts  of  stocks  and  gold  were 
bought  and  sold.  The  only  items  in  dispute  were  two,  in 
reference  to  which  the  referee  found,  in  substance,  as  follows: 
The  plaintiffs  on  the  3d  day  of  January,  1868,  purchased  on 
account  of  defendant  100  shares  Pacific  Mail  at  113,  receiv- 
ing a  certificate  thereof.  On  the  same  day  they  sold  on  their 
own  account  100  shares  of  the  same  stock  at  1131-,  and  with- 
out the  consent  of  defendant  delivered  to  the  purchaser  the 
said  certificate.  On  the  17th  March,  1868,  plaintiffs  sold  all 
of  the  Pacific  Mail  stock  belonging  to  themselves,  and  had 
no  stock  to  deliver  to  defendant.  On  the  day  last  mentioned 
Pacific  Mail  was  worth  109|^. 

On  or  about  February  29th,  1868,  defendant  directed  plain- 
tiffs to  purchase  100  shares  Pacific  Mail  "  regular."  Plaintiffs 
on  that  day  purchased  100  shares  at  thirty  days  "sellers 
^option,"  at  111^.  On  the  same  day  they  transferred  on  their 
books  to  defendant,  without  his  knowledge,  100  shares  belong- 
ing to  themselves,  for  which,    on    the   next    business   day, 
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March  2, 1868,  they  charged  him  lllf  per  share,  with  a  com- 
mission for  the  purchase  amounting  in  all  to  $11,150. 

As  matters  of  law  the  referee  found :  That  the  plaintiffs 
did  not  purchase  the  100  shares  of  Pacific  Mail  stock,  as 
directed  on  the  29th  day  of  February,  1868,  for  which  they 
charged  him  on  the  2d  day  of  March,  1868.  That  the  trans- 
action in  relation  to  said  stock  did  not  bind  defendant,  and 
that  he  is  not  liable  for  said  stock. 

That. the  plaintiffs,  on  the  17th  day  of  March,  1868,  wrong- 
folly  converted  to  their  own  use  the  100  shares  of  the  capital 
stock  of  the  Pacific  Mail  Steamship  Company,  the  property  of 
the  defendant,  bought  for  him  on  the  3d  day  of  January,  1868, 
and  that  the  defendant  was  entitled  to  ofifeet  in  this  action,  as 
of  that  day  the  value  of  said  stock  on  that  day,  $10,962.50. 

Edward  L.  Andrews  for  the  appellants.  The  referee 
erred  in  allowing  defendant  as  damages  the  value  of  Pacific 
Mail  on  March  17, 1868,  as  upon  plaintiffs'  subsequent  acquisi- 
tion of  stock  to  deliver  his  damages  were  only  nominal. 
(Sedgwick  on  Dam.,  573 ;  Covmiessof  R.^s  case,  I  Roll.  Abr., 
15;  Cookv.  Loomis,  26  Conn.,  483;  Ford  v.  WiUiamB,  24 
N.  T.,  366 ;  Ewing  v.  Blamiss,  20  Ala.,  694 ;  Boker  v. 
Drake,  53  N.  Y.,  211.)  The  delivery  of  the  certificate 
received  to  other  parties  did  not  constitute  conversion. 
{Stewart  v.  Drake,  46  N.  Y.,  449 ;  ffai/t  v.  Collige,  Alb.  L.  J. 
Oct.) 

W.  Sliaw  for  the  respondent.  An  agent  to  purchase  can- 
not himself  be  the  seller.  {Lossard  v.  Uinvian,  6  Bosw.,  8 ; 
Bruce  v.  Davenport,  86  Barb.,  349 ;  U.  Ins.  Co.  v.  Toledo 
Ins.  Co.,  17  id.,  132;  Bridenhecker  v.  Lowell,  32  id.,  9; 
Morrisa  v.  A.  R.  R.  Co.,  52  id.,  173 ;  Conkey  v.  Bond,  36 
N.  Y.,  427;  N.  Y.  C.  his.  Co.  v.  Nat.  P.  Ins.  Co.,  14  id., 
85.)  Defendant  was  entitled  to  the  value  of  the  100  shares 
of  Pacific  Mail  converted,  as  a  counter-claim.  {Thompson  v. 
Keesel,  30  N.  Y.,  383 ;  Taussig  v.  Hart,  49  id.,  301.)  It 
was  plaintiffs'  duty  to  keep  at  all  times  on  hand  ready  for 
delivery  the  same  or  an  equal  amount  of  the  stock  purchased 
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on  defendant's  account.  {Nourse  v.  Prime,  4  J.  Ch.,  489 ; 
S.  C,  7  id.,  69 ;  H(n*ton  v.  Morgan,  6  Dner,  56 ;  S.  C,  19  N. 
Y.,  170;  Dylc^TB  v.  AUtyn,  3  Hill,  593;  S.  C,  7  id.,  497; 
22  How.,  340.) 

Rapallo,  J.     The  defendant  had  a  right  to  repudiate  the 
alleged  purchase  of  100  shares  of  Pacific  Mail  stock  of  which 
he  was  notified  February  29,  1868,  as  soon  as  the  facts  came 
to  his  knowledge.     No  such  purchase  as  that  stated  in  the 
notice  had  been  made.     The  purchase  from  Mr.  Williams  was 
not  at  lllf  regular,  as  stated  in  the  notice,  but  was  in  fact  at 
\\\\,  seller's  option,  thirty  days.     That  was  not  a  compliance 
with   the   defendant's  order,  which  was   to   buy  the  stock 
^'  regular  "  and  the  defendant  was  not  bound  to  recognize  the 
purchase  from  Mr.  Williams.     But  the  plaintiffs  allege  that 
they  transferred  to  the  defendant's  credit  100  shares  of  their 
own  stock  at  lllf,  on  the  day  when  the  stock  would  have 
been  deliverable  had  it  been  bought  "  regular."    That  trans- 
action did  not  help  the  matter.    It  amounted  to  a  sale  by  the 
plaintiffs  of  100  shares  of  their  own  stock  to  the  defendant, 
which  was  not  binding  upon  the  defendant,  for  the  reason  that 
the  law  does  not  permit  an  agent  employed  to  purchase,  to 
buy  of  himself.     It  is  no  answer  that  the  intention  was  honest 
and  that  the  brokers  did  better  for  their  principal  by  selling 
him  their  own  stock  than  they  could  have  done  by  going  into 
the  open  market.     The  rule  is  inflexible,  and  although  its 
violation  in  the  particular  case  caused  no  damage  to  the  prin- 
cipal, he  cannot  be  compelled  to  adopt  the  purchase.    Conse- 
quently, whether  the  purchase  of  100  shares  from  Williams 
was  for  defendant's  account,  or  the  plaintiffs  sold  to   the 
defendant  100  shares  of  their  own  stock,  on  either  theory  the 
referee  was  justified  in  rejecting  that  item  of  the  account. 

The  credit  to  the  defendant  of  the  value  of  100  shares  of 
Pacific  Mail  stock  as  of  the  17th  of  March,  1868,  was,  in  onr 
opinion,  properly  allowed  by  the  referee.  /Whether  the  rela- 
tion of  pledgor  and  pledgee  exists  between  a  broker  and  bis 
customers,  or  whether  the  broker  holds  the  stock  under  a 
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special  contract,  makes  no  diflFerence  in  the  result.  The~ 
broker  is  in  either  case  bound  to  keep  at  all  times  on  hand  or 
under  his  control,  either  the  particular  shares  purchased  for 
his  customer,  or  an  equal  amount  of  other  shares  of  the  same 
kind,  and  to  have  them  in  such  a  situation  that  the  customer, 
on  paying  the  amount  due  by  him  tliereon,  can  at  any  time 
obtain  them.  /  In  the  present  case  the  plaintiffs,  on  the  3d  of 
January,  1868,  purchased  on  defendant's  order  100  shares  of 
Pacific  Mail  stock  at  113|^,  and  charged  him  therefor  $11.3 12.50, 
and  received  from  the  seller  a  certificate  for  such  100  shares. 
On  the  same  day  they  sold  100  shares  of  such  stock,  and  on 
such  sale  delivered  the  identical  certificate  they  had  received 
on  the  purchase  which  they  had  made  for  defendant's  account. 
If  they  had  had  no  otiier  shares  on  hand  at  the  time,  it  v^ould 
be  quite  clear  that  they  had  sold  the  defendant's  shares,  and 
that  on  learning  of  such  sale  the  defendant  could  have  adopted 
and  claimed  the  benefit  of  it,  or,  as  many  cases  hold,  claimed 
the  value  of  the  shares  as  upon  a  conversion  thereof  by  the 
plaintiffs  to  their  own  use.  But  the  plaintiffs  did  at  the  time 
hold  other  shares  of  their  own,  which  they  could  have  deliv- 
ered to  the  defendant.  They,  however,  between  that  time 
and  the  17th  of  March,  1868,  sold  and  delivered  all  of  these 
shares,  and  thereafter  held  none  of  the  same  kind  of  their 
own  or  which  they  could  have  delivered  to  the  defendant,  and 
went  short  of  the  stock.  The  most  that  they  can  claim  is 
that  80  long  as  they  had  any  100  shares  of  Pacific  Mail  stock 
on  hand,  they  had  not  sold  the  defendant's  shares ;  but  when 
they  sold  their  last  100  shares  and  failed  to  keep  any  on  hand 
to  meet  their  obligation  to  the  defendant,  such  sale  must, 
according  to  the  doctrine  of  all  the  cases,  be  deemed  to  have 
been  a  sale  of  the  defendant's  shares.  He  could  ratify  and 
claim  the  benefit  of  the  sale,  or  claim  the  value  of  the  shares 
on  the  day  of  sale.  The  referee  has  charged  the  plaintiffs 
with  the  value  of  100  shares  at  109f ,  which  was  the  market 
value  on  the  17th  of  March,  1868. 

The  subsequent  acquisition  by  the  plaintiffs,  after  the  stock 
had  fallen  to  a  very  low  figure,  of  a  sufficient  number  of  shares 
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to  replace  those  which  they  had  held  for  acconnt  of  the 
defendant,  did  not  relieve  them  from  liability.  Such  reac- 
quired stock  was  never  accepted  by  the  defendant,  and  he 
was  in  fact  ignorant  of  the  transactions.  To  allow  a  broker 
to  cell  his  cnstomei^'s  stock  without  authority,  and  speculate 
upon  replacing  it  at  a  lower  price,  would  be  encouraging 
speculations  by  agents,  at  the  risk  of  their  principals,  totally 
inadmissible  under  familiar  rules.  Should  the  stock  rise 
largely  in  price  after  the  broker  had  thus  divested  himself  of 
all  control  over  the  shares  which  he  had  purchased  on  the 
order  of  his  principal,  the  broker  might  be  unable  to  replace 
the  shares,  and  the  principal  would  have  no  remedy  except  a 
personal  claim  against  the  broket.  This  clearly  is  not  what 
is  contemplated  under  an  agreement  to  buy  and  carry  stocks. 
The  customer  does  not  rely  upon  an  engagement  of  the 
broker  to  procure  and  furnish  the  shares  when  required,  but 
upon  his  actually  purchasing  and  holding  the  number  of 
shares  ordered,  subject  only  to  the  payment  of  the  purchase- 
price. 

These  are  the  principal  points  raised  and  argued  on  this 
appeal.  None  of  the  others  are,  in  view  of  the  findings  of 
fact  of  the  referee,  sufficient,  in  our  opinion,  to  justify  a 
reversal  of  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  Salt  Springs  National  Bank  of  Syraouse,  Bespondent, 
V.  William  H.  Burton,  impleaded,  etc.,  Appellant. 

In  an  action  against  an  indorser  upon  a  promissory  note  made  payable  at 
a  bank,  it  appeared  tbat,  upon  the  day  the  note  fell  due,  the  indongr 
was  ready  to  pay  it  and  sent  the  maker  to  the  bank  several  times  during 
banking  hours  to  see  if  the  note  was  there  and  to  ascertain  the  amount 
The  note  was  not  presented  for  payment  until  an  hour  after  the  close  of 
the  customary  banking  hours,  when  the  holder  was  admitted  into  the 
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bank,  found  the  cashier  and  demanded  payment,  which  was  refused  on 
the  ground  that  no  funds  had  been  left  with  the  bank  to  pay.  Heldy 
that  the  demand  was  sufficient  to  charge  the  indorser. 
It  seems,  that,  had  the  maker  gone  to  the  bank  prepared  to  pay  and  waited 
there  for  that  purpose  until  the  close  of  banking  hours,  or  had  he  placed 
funds  in  the  bank  and  allowed  them  to  remain  there  untU  the  close  of 
business  hours  and  then  withdrawn  them,  in  consequence  of  the  non- 
presentment  of  the  note,  the  indorser  would  have  been  discharged. 

(Aigued  September  28,  1874;  decided  October  6,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  decision  of  the  court 
upon  trial  at  Circuit  without  a  jury. 

This  action  was  brought  upon  a  promissory  note  made  by 
defendant  Phelan  and  indorsed  by  defendant  Burton,  who 
alone  defended.  The  note  was  made  payable  at  the  First 
National  Bank  of  Waterloo. 

The  court  found  the  following  facts,  among  others  :  That 
it  was  the  ordinary  custom  of  said  bank  to  commence  its 
business  at  nine  o'clock  in  the  forenoon  of  the  day  and  to 
dose  the  same  at  four  o'clock  in  the  afternoon ;  that  on  the 
day  said  note  fell  due  the  defendant  Burton  was  ready  to 
pay  the  same  and  sent  Phelan,  the  maker  of  the  note,  to  said 
bank  several  times  during  banking  hours  to  see  if  said  note 
was  there  and  ascertain  the  amount  of  the  same,  but  he  was 
informed  each  time  that  the  note  was  not  in  the  bank  ;  that 
on  said  day  Thomas  J.  Leach,  the  cashier  of  the  plaintiff, 
went  to  Waterloo,  having  said  note  in  his  possession,  but  did 
not  arrive  there  till  about  five  o'clock  in  the  afternoon.  He 
went  to  the  said  bank  and  obtained  entrance.  He  found  therein 
Myndert  D.  Mercer,  who  was  the  cashier  of  said  bank  and 
also  a  notary  public.  He  then  and  there  presented  to  said 
Mercer  said  note  and  demanded  payment  thereof,  and  pay- 
ment was  refused  for  the  reason  that  no  funds  had  been  left 
with  the  bank  to  pay  the  same ;  thereupon  said  Mercer  pro- 
tested said  note.  This  was  the  first  time  that  said  note  was 
presented  to  said  bank  for  payment  on  that  day. 
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As  a  conclusion  of  law,  the  court  held  the  defendant  Burton 
liable  and  directed  judgmeut  for  the  amount  of  the  note. 

a.  Ten  Eyck  for  the  appellant.  The  demand  of  payment 
was  insuflScient  to  charge  the  indorser.  {Bank  of  Syracuse 
V.  HoUister,  17  N.  Y.,  47 ;  iV:  /.  R,  M,  Co.  v.  Bis/iop,  3 
E.  D.  Smith,  48.)  The  fact  was  assumed  on  trial  that  the 
indorser  was  ready  and  offered  to  pay  during  banking  hours, 
and  the  case  was  disposed  of  on  that  assumption.  It  cannot  be 
questioned  on  appeal.  {People  v.  Cook,  4  Seld.,  78 ;  Smith 
V.  JSUlj  22  Barb.,  658 ;  Svpperly  v.  Stewart,  51  id.,  66.) 

Levi  W.  Hall  for  the  respondent.  The  maker  had  the 
entire  day  in  which  the  note  fell  due  to  pay  in.  {Smith  v. 
Aylesworth,  40  Barb.,  104 ;  Oothout  v.  Ballard,  41  id.,  33.) 
Though  presentment  was  made  after  banking  houi*s,  as  it  was 
presented  to  a  proper  officer  it  was  sufficient,  and  no  funds 
being  provided  to  pay  the  indorser  was  liable.  (1  Starkie, 
386 ;  13  Eafit,  459 ;  N.  L  B.  M.  Co.  v.  Bishop,  3  E.  D. 
Smith,  48 ;  Oothout  v.  Ballard,  41  Barb.,  33 ;  Smith  v. 
Aylesworth,  40  id.,  113 ;  Bank  of  Syraoiose  v.  HoUister,  17 
N.  Y.,  46 ;  Shepherd  v.  Cfmmherlain,  8  Gray,  225.)  The 
indorser  was  not  relieved  by  his  sending  the  maker  to  the 
bank  to  inquire  for  note.     {Moore  v.  Britton,  22  La.,  64.) 

Kapallo,  J.  When  a  note  is  made  payable  at  a  bank  the 
general  rule  is  that  in  order  to  charge  the  indorser  the  note 
should  be  presented  for  payment  at  the  bank  during  its 
customary  business  hours,  for  if  the  holder  goes  to  the  bank 
after  those  hours  and  finds  it  closed  or  no  one  there  author- 
ized to  answer  to  the  demand,  he  can  make  no  valid  demand, 
and  the  indorser  will  be  discharged.  {Parker  v.  Gordon^  7 
East,  385 ;  Byles  on  Bills,  205,  206.)  In  other  cases  the 
holder  has  the  whole  day  to  present  the  bill  or  note,  the  only 
limitation  being  that  he  must  present  it  at  a  reasonable  hour, 
and  this  may  depend  upon  the  circumstances  of  the  case. 
(  Wilkim  v.  Jadis,  2  B.  &  Ad.,  188.)     But  even  in  the  caae 
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of  paper  payable  at  bank,  if  after  business  hours  the  holder 
obtains  admittance  and  finds  in  the  bank  a  person  authorized 
to  answer,  a  demand  of  such  person  and  refusal  for  want  of 
funds  will  in  general  be  sufficient.  {Bank  of  Syracuse  v. 
HoUister,  17  N.  Y.,  46;  Byles  on  Bills,  212  [ed.  of  1836]; 
Shepherd  v.  Chamberlain^  8  Gray,  225 ;  Flint  v.  Rogers^  15 
Maine,  67;  AUen  v.  Avery ^  47  id.,  287;  Henry  v.  Lee^ 
2  Chitty,  124 ;  Gamett  v.  Woodcock,  1  Stark.,  475.) 

In  the  present  case  the  customary  business  hours  of  the 
bank  at  which  the  note  was  payable  ended  at  four  o'clock 
p.  M.  The  note  was  not  brought  there  for  presentation  until 
five  p.  H.,  but  the  holder  was  then  admitted  into  the  bank 
and  there  found  the  cashier  of  whom  he  demanded  payment, 
which  was  refused  on  the  ground  that  no  funds  had  been 
left  with  the  bank  to  pay  the  same.  The  only  question 
raised  in  the  case  is  as  to  the  sufficiency  of  that  demand  under 
the  special  circumstances. 

It  is  not  disputed  that  the  cashier  was  a  proper  person  of 
whom  to  make  the  demand,  but  it  is  considered  on  the  part 
of  the  appellant  that  there  exists  a  feature  in  this  case  which 
distinguishes  it  from  all  those  in  which  a  demand  after  busi- 
ness hours  has  been  held  sufficient,  viz.,  that  up  to  the  close  of 
business  hours  on  the  day  of  maturity  the  indorser  had  been 
endeavoring  to  find  the  note  for  the  purpose  of  paying  it,  but 
that  it  was  not  at  the  bank,  and  it  is  claimed  that  if  it  had 
been  presented  at  the  Bank  during  business  hours  it  would 
have  been  paid.  This  claim  is  founded  upon  the  finding  of 
the  court,  that  on  the  day  the  note  fell  due  the  indorser  was 
ready  to  pay  it  and  sent  the  maker  to  the  bank  several  times 
during  banking  hours,  to  see  if  the  note  was  there  and  ascer- 
tain the  amount  of  the  same,  but  was  informed  each  time 
that  the  note  was  not  in  the  bank. 

It  was  stipulated  on  the  trial  that  these  inquiries  were 
made  to  enable  the  indorser  to  pay  the  note,  and  that  they 
were  continued  up  to  the  time  the  bank  closed,  and  we  think 
the  fair  interpretation  of  the  finding  is  that  Burton,  the  indorser, 
had  the  funds  wherewith  to  pay  the  note  and  endeavored  to 
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do  SO,  but  was  prevented  by  the  failure  of  the  holder  to  pre- 
sent the  note  at  the  bank  during  business  hours.  The  ques- 
tion now  before  us  is  whether  those  facts  make  the  case  an 
exception  to  the  general  rule,  that  a  valid  demand  can  be 
made  after  business  hours  if  the  holder  obtains  admittance 
into  the  bank  and  there  finds  a  person  authorized  to 
answer  to  the  demand. 

Had  the  maker  gone  to  the  bank  prepared  to  pay  the 
note,  and  waited  there  for  that  purpose  until  the  close  of 
business  hours  and  then  left,  or  had  he  placed  funds  in  the 
bank  and  allowed  them  to  remain  there  until  the  close  of  busi- 
ness hours,  and  then  withdrawn  them  in  consequence  of  the 
non-presentation  of  the  note,  we  are  of  opinion  that  a  sub- 
sequent presentation  for  payment  would  not  have  been  suffi- 
cient to  charge  the  indorser.  The  leading  English  case  upon 
this  subject  is  Parker  v.  Gordon  (7  East,  387),  decided  in 
1806,  in  which  Lord  Ellknborough  says :  "  If  a  party  choose 
to  take  an  acceptance,  payable  at  an  appointed  place,  it  is  to 
be  presumed  that  he  will  inform  himself  of  the  proper  time 
for  receiving  payment  at  such  place,  and  he  must  apply 
accordingly,  and,  if  by  going  there  out  of  due  time  the  bill 
be  not  paid,  it  is  his  own  fault,  and  he  cannot  proceed  as  upon 
a  dishonor  of  it.  *  *  *  It  is  fishing  for  the  dishonor  of 
a  bill  made  payable  at  a  banker's,  to  present  it  there  for  pay- 
ment at  a  time  when  it  is  known,  in  the  usual  course  of 
business,  that  it  cannot  be  paid." 

This  decision  was  followed  in  1813,  in  Elford  v.  Teed  (1 
Maule  &  Selw.,  28),  where  the  business  hours  of  a  bank  are 
compared  to  the  Korod  juridical  of  the  courts  of  justice. 

The  first  case  in  which  this  rule  was  qualified  is  OarncU 
V.  Woodcock  (1  Starkie,  476),  where  Lord  Ellenborocgh,  in 
1816,  held,  at  nisi  prius^  that  a  presentment  at  a  banker's 
after  banking  hours  was  suflicient,  provided  a  person  was 
stationed  there  by  the  banker  to  return  an  answer. 

Upon  these  cases  are  founded  all  those  which  follow  upon 
the  subject  of  the  presentment  of  commercial  paper  made 
payable  at  a  bank. 
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It  is  to  be  observed  tiiat,  in  tlie  two  cases  first  cited  {Parker 
V.  Gordon  and  Elford  v.  Teed)  the  action  was  brought  by 
the  indorsee  of  a  bill  of  exchange  against  the  drawer,  and 
the  drawer  was  held  to  be  discharged  by  the  failure  to  pre- 
sent the  bill  during  business  hours ;  while  in  the  last  ease 
{Gamett  v.  Woodcock)  the  action  was  against  the  acceptor. 
In  this  State,  where  a  note  or  bill  is  payable  at  a  particular 
time  and  place,  a  demand  at  the  place  appointed  is  not  neces- 
sary to  sustain  an  action  against  the  acceptor  or  maker. 
( Wolcott  v.  Van  SanPooord^  17  Johns.,  248 ;  CaMwdl  v. 
Gaasidy^  8  Cow.,  271.)  But  in  England,  at  the  time  of  the 
decision  in  Gamett  v.  Woodcock  (though  since  changed  by 
statute),  such  demand  was  necessary  {Bowes  v.  Howe^  5 
Taunt.,  30;  Sandereoii  v.  JSoweSj  14  East,  500;  Dickinson 
V.  Bowes,  16  id.,  108 ;  Bowe  v.  Young,  2  B.  &  B.,  165 ;  S. 
C,  2  Bligh,  391),  a  doctrine  to  which  Lord  Ellenborough 
had  been,  individually,  decidedly  adverse.  {Lyon  v.  Sundius, 
1  Camp.  N.  P.,  423.)  The  presentment  in  Gamett  v. 
Woodcock  was  at  eight  in  the  evening,  to  a  boy,  who  replied 
that  he  had  no  orders,  and  this  was  held  by  Lord  Ellek- 
BOBOUGH  sufficient,  in  an  action  against  the  acceptor.  But 
had  the  action  been  against  the  drawer,  and  had  he  shown 
that  the  acceptor  had  funds  and  would  have  paid  the 
bill  in  case  it  had  been  presented  during  business  hours,  the 
decision  would  probably  have  been  different.  In  The  Bank 
of  Syracuse  v.  HoUister  (17  N.  T.,  46),  where  the  present- 
ment was  out  of  business  hours,  stress  is  laid  upon  the  facts 
that  no  person  had  inquired  for  the  note  during  business 
hours,  and  that  the  maker  had  no  funds  in  the  bank,  and  in 
none  of  the  cases,  where  a  demand  out  of  business  hours 
has  been  sustained,  does  it  appear  that  any  effort  had  been 
made  to  pay  the  note,  except  in  the  case  of  The  Bank  of  Utica 
V.  Smith  (18  J.  E.,  230)  and  Newark  India  Rubber  Mfg.  Co. 
V.  Bishop  (3  E.  D.  Smith,  48).  The  casein  18  Johnson  was 
decided  upon  the  ground  that  the  presentment  was  in  fact 
made  during  business  hours,  and  that  the  person  having  tlie 
funds  should  have  waited  the  customary  fifteen  minutes  after 
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three,  during  which  the  bank  was  kept  open  for  the  present- 
ment of  paper.  The  case  in  3  E.  D.  Smith  presents  the 
very  point  which  arises  in  the  one  now  at  bar,  and  aflfords  a 
clear  iUustration  of  it.  That  was  an  action  against  two 
indoi'sers  of  a  note,  payable  at  bank.  One  of  the  indorsers 
(Bishop)  placed  funds  in  the  hands  of  the  paying  teller  for 
the  purpose  of  paying  the  note.  These  funds  were  not 
deposited  to  the  credit  of  the  maker,  nor  entered  on  the 
books  of  the  bank ;  the  teller  was  the  agent  simply  of  Bishop, 
the  indorser,  to  pay  the  note  if  regularly  presented.  The 
teller  remained  at  the  bank  until  the  close  of  business  hoars, 
and  then  left,  the  note  not  having  been  presented.  After  he 
had  left  the  note  was  presented,  and  a  clerk,  being  still  there, 
examined  the  account  of  the  maker,  and  not  finding  sufficient 
funds  to  his  credit,  answered,  no  funds.  Bishop  afterward, 
finding  that  the  note  had  not  been  presented  during  business 
hours,  withdrew  the  funds  which  he  had  placed  in  the  hands 
of  the  paying  teller. 

A  verdict  having  been  rendered  against  both  indorsers. 
Woodruff,  J.,  refused  to  set  it  aside  as  to  Bishop,  but  did 
set  it  aside  as  to  the  other  indorser,  and,  afterward^  in  a 
very  clearly  reasoned  opinion,  delivered  at  General  Term, 
demonstrated  the  justice  of  his  conclusion. 

As  to  Bishop,  he  had  himself  undertaken  to  pay  the  note, 
and  on  learning  that  it  had  not  been  duly  presented,  withdrew 
the  funds  which  he  had  appropriated  to  its  payment.  But, 
as  to  the  other  indorser,  the  case  was  different.  If  the  note 
had  been  presented  within  the  usual  business  hours,  it  would 
have  been  paid  out  of  funds  provided  either  by  the  maker  or 
the  first  indorser  in  his  behalf,  and  the  second  indorser  would 
have  been  discharged.  It  was  by  the  omission  of  the  holder 
thus  to  present  it,  and  from  that  cause  alone,  that  the  note 
was  not  paid  at  its.maturity.  The  second  indorser  should  not 
be  held  under  those  circumstances.  In  the  case  at  bar,  the 
finding  is  not  that  the  maker  was  ready  to  pay,  but  that  the 
defendant,  the  indorser,  was  endeavoring  to  pay  the  note. 
If  he  was  provided  with  funds  for  that  purpose  he  must  have 
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retained  them.  He  knew  that  the  note  was  not  paid,  and  did 
not  expect  the  maker  to  pay  it,  but  had  himself  undertaken  to 
do  so.  Under  these  circumstances  his  readiness  to  pay  does  not, 
in  our  judgment,  distinguish  the  case  from  that  of  The  Bank 
of  Syraouse  v.  Hbllister,  and  those  upon  which  it  was  based. 
The  defendant  cannot  have  sustained  any  injury,  unless  it  be 
the  expenses  of  protest,  which  are  trifling,  and  about  which 
no  point  seems  to  have  been  made  at  the  trial. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur ;  Gbover,  J.,  in  result.  * 

Judgment  affirmed. 


■s^^^V^^ 


Thanki^l  p.  Cook,  Appellant,  v.  Chestbr  0.  MoOlubb, 

Bespondent. 

It  teemSj  the  rule  that,  where  a  boundary  line  is  a  stream  of  water,  impercepti- 
ble accretions  to  the  soil,  resulting  from  natural  causes,  belong  to  the 
riparian  owner,  applies  as  well  where  the  boundary  is  upon  an  artificial 
ix>nd  as  upon  a  running  stream. 

In  an  action  of  ejectment,  plaintiff  claimed  under  a  deed  conveying  prem- 
ises upon  which  was  a  mill  and  pond.  The  boundary  line  along  the 
pond  commenced  at  "  a  stake  near  the  high-water  mark  of  the  pond,*' 
running  thence  **  along  the  high-water  mark  of  said  pond,  to  the  upper 
end  of  said  pond.'*  Held^  that  the  line  thus  given  was  a  fixed  and  per- 
manent one,  and  did  not  follow  the  changes  in  the  high-water  mark  of 
the  pond ;  and  that  defendant,  who  owned  the  bank  bounded  by  said 
line,  could  not  claim  any  accretions  or  land  left  dry  in  consequence  of 
the  water  of  the  pond  receding,  although  the  gradual  and  imperceptible 
result  of  natural  causes. 

Cook  V.  McCiure  (2  N.  T.  8.  0.  [T.  &  C],  484)  reversed. 

(Argued  September  28, 1874;  decided  October  6, 1874.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a  verdict. 
(Reported  below,  2  N.  T.  S.  C.  [T.  &  C],  434.) 

This  was  an  action  of  ejectment,  brought  to  recover  a  small 
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strip  of  land  in  Springville,  Cattaraugus  county,  in  the  pos- 
session of  the  defendant,  and  upon  which  he  had  erected  and 
maintained  for  some  years  a  building,  used  for  a  store-house. 
The  claim  of  the  plaintiff  was,  that  the  strip  of  land  was 
formerly  covered  with  the  water  of  a  mill  pond,  caused  by 
the  back  flow  of  the  water  of  Spring  creek,  by  reason  of  the 
erection  and  maintenance  of  a  mill  dam  across  said  creek, 
erected  and  maintained  for  many  years  for  the  supply  of  a 
mill  owned  and  operated  by  the  plaintiff  and  those  under 
whom  she   claimed.     The  plaintiff  and   defendant   claimed 
under  the  same  title  and  the  same  grantors.     The  premises  y 
owned  by  plaintiff  were  first  deeded;  the  deed  included  the''^ 
land  covered  by  the  pond.     The  boundary  lines  between  the 
lands  deeded  and  those  subsequently  conveyed  and  owned  by 
defendant  are  given  in  the  deed  as  follows :  "  Thence  soiitherljK 
along  said  line  {i,  e,,  of  land  owned  by  the  late  Jarvis  Bloom- 
field)  to  the  corner-store  standing  in  the  south-west  corner 
of  said  Bloomtield's  land ;  thence  south  fifty-five  degrees  east 
to   a  stake  near   the  high-water   mark  of  the  pond  of  the 
grist-mill ;  thence  north-easterly  along  the  high-water  mark 
of  said  pond   to   the  upper  end   of  said   pond,  or   to   the 
north  line  of  said  lot  number  nine."     Evidence  was  given, 
on  the  part  of  plaintiff,  tending  to  show  that  the  place  w^here 
the  defendant's   store   stood   was   covered  at   times,   before 
he  took  title,  by  the  waters  of  said  pond,  and  that  the  ground 
was  made^  in  whole  or  in  part  by  accretions  of  land  and  the 
subsiddtice  of  the  waters  of  the  pond,  or  the  changes  of  the 
same,  subsequent  to  the  conveyance  under  which  plaintiff 
claimed. 

The  court,  among  other  things,  charged  the  jury :  "  That 
where  a  man's  boundary  line  is  a  stream  of  water,  if  natural 
causes  added  to  the  soil  by  accretion,  the  soil  thus  added 
belonged  to  the  owner  of  the  bank  or  shore."  Also,  "  that  if 
such  natural  accretion  took  place  when  the  boundary  line  was 
a  pond,  such  accretion  belonged  to  the  adjacent  owner  where 
the  accretion  was  deposited."  To  which  the  counsel  for  the 
plaintiff  duly  excepted. 
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Johfi  C,  Strong  for  the  appellant.  The  line  was  fixed  and 
permanent,  i.  «.,  high-:water  mark  at  the  time  of  the  convey- 
ance under  which  plaintiff  claims.  (1  Shep.,  198  ;  13  Pick., 
271 ;  6  Mass.,  439.)  This  could  be  established  by  parol. 
(13  Pick.,  261.)  Defendant's  title  only  extended  to  such  line 
and  be  could  claim  nothing  beyond.  (14  Mass.,  151 ;  17  id., 
289 ;  5  Wend.,  447 ;  6  Mass.,  439  ;  6  Wheat.,  385  ;  1  Fairf., 
238  ;  De  Jure  Maris^  chap.  4.) 

WiUiam  H.  Guniey  for  the  respondent.  The  only  excep- 
tions are  to  the  charge ;  this  was  correct.  (Angell  on  Water- 
courses, §  53;  3  Kent,  428,  519 ;  HaUey  v.  McCormick^  18 
N.  Y.,  147 ;  2  Bl.  Com.,  262,  263 ;  Lockwood  v.  N.  Y.  G. 
mid  H.  Ji.  R,  a.  Co.,  37  Conn.,  387 ;  Miller  v.  Hepburn,  8 
Bush,  326 ;  Wetmore  v.  A.  W.  L,  Co.,  37  Barb.,  70,  85.) 
There  is  no  distinction  as  to  right  to  accretion  between  a 
mill-pond  and  a  running  stream.  {HaUey  v.  McCormick,  13 
N.  Y.,  296.)  No  exception  was  taken  presenting  the  ques- 
tion as  to  whether  the  verdict  was  against  evidence.  {Clinton 
V.  Hope  Ins.  Co.,  51  Barb.,  647 ;  Clark  v.  Mayor,  24  How., 
333.) 

Gkoveb,  J.  The  only  questions  in  this  case  were  upon  the 
two  exceptions  taken  by  the  appellant  to  the  charge  to  the 
jury.  The  judge  charged,  that  where  a  man's  line  is  a  stream 
of  water,  if  natural  causes  added  to  the  soil  by  accretion  the 
soil  thus  added  belonged  to  the  owner  of  the  bank  or  shore. 
To  this  the  appellant  excepted.  Hfe  further  charged,  that  if 
such  natural  accretion  took  place  where  the  boundary  line  was 
a  pond  such  accretion  belonged  to  the  adjacent  owner  when 
the  accretion  was  deposited. 

The  first  proposition  charged  it  is  scarcely  necessary  to 
discuss,  as  the  question  involved  in  the  case  is  more  dis- 
tinctly presented  by  the  exceptions  taken  to.  the  second. 
That  question  is,  whether,  under  the  facts  of  this  case,  the 
boundary  in  the  deed  under  which  the  plaintifl;  by  several 
mesne  conveyances,  makes  title  establishes  a  fixed  and  per- 
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manent  line,  or  whether  such  line  would  follow  a  change 
in  the  water  of  the  pond  if  produced  by  natural  causes.  The 
proof  shows  that  at  the  time  of  the  conveyance  the  grantor 
owned  all  the  lands  claimed  by  both  parties.  He  conveyed 
the  land  claimed  by  the  plaintiff,  describing  the  disputed 
boundary  as  follows :  Commencing  (for  this  purpose)  at  a  store 
lately  owned  by  Jarvis  Bloorafield  standing  in  the  south-west 
comer  of  his  lot,  thence  south  fifty-five  degrees  east  one  chain 
and  seventy-nine  links  to  a  stake  near  the  high- water  mark 
of  the  pond  of  the  grist-mill,  thence  north-easterly  along  the 
high-water  mark  of  said  pond  to  the  upper  end  of  said  pond, 
or  to  the  north  line  of  said  lot  number  nine.  The  question 
is  as  to  this  last  boundary.  The  pond  was  an  artificial  one, 
raised  by  a  dam  across  a  running  stream,  for  the  purpose  of 
creating  power  to  propel  the  machinery  of  mills  then  owned 
by  the  grantor  and  included  in  the  deed.  The  proposition, 
where  the  boundary  is  upon  a  stream,  is  correct,  with 
the  qualification  that  such  accretion  of  alluvium, to  inure  to 
the  riparian  owner, must  be  imperceptible:  that  the  amoimt 
added  in  any  moment  could  not  be  perceived.  {Hialsey  v. 
JHoCormicky  18  N.  Y.,  147;  3  Kent,  428;  Angell  on  Water- 
coui*ses,  §  53,  and  note.)  I  do  not  think  that  there  is  any 
distinction  in  this  respect  between  a  boundary  upon  a  run- 
ning stream  of  water  and  a  pond.  Failing  to  make  this  quali- 
fication may  not  have  prejudiced  the  appellant.  If  his  counsel 
thought  it  would  he  should  have  called  attention  to  it  and 
requested  a  modification  of  the  charge  in  this  respect. 

But  this  does  not  reach  the  real  question  in  the  case,  that 
is,  whether  the  boundary  was  not  made  by  the  deed  fixed^nd 
permanent,  so  that  if  the  water  from  natural  causes  encroached 
upon  the  land  beyond  high-water  mark,  as  it  was  at  the  time 
of  the  giving  the  deed,  covering  a  portion  of  such  land,  the 
land  so  covered  would  not  have  remained  the  property  of 
the  grantor ;  and  whether,  on  the  other  hand,  if  the  water  of 
the  pond  from  such  causes  had  receded  so^  as  to  leave  dry 
land  below  the  then  high-water  mark,  such  land  would  not'.be 
the  property  of  the  grantee,  or  whether  the  line  would  con- 
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tinue  to  be  the  high-water  mark  of  the  pond  as  changed  by 
sach  causes.  It  may  be  remarked  that  the  reason  given  in 
the  cases  where  the  boundary  is  upon  the  banks  of  the  stream 
that  it  should  go  to  low-water  mark,  and.  in  some  cases  for 
giving  the  alluvium  insensibly  formed  to  the  riparian  owner 
—  that  the  party  should  not  be  cut  off  from  but  continue  to 
have  access  to  the  water  for  use — has  no  application  to  the  case. 
The  line  was  fixed  at  the  high-water  mark  of  the  pond. 
Hence,  the  grantor  reserved  to  himself  no  interest  whatever  v>/ 
in  the  water  or  the  land  covered  by  it.  He  could  not,  with- 
out trespassing,  reach  tha  water  at  all  only  when  at  high- 
water  mark,  and  then  he  had  no  right  to  or  in  it  for  any 
purpose.  The  land  between  high  and  low-water  mark  clearly  j 
passed  to  the  grantee  under  the  deed.  Again,  the  grantor 
was  under  no  obligation  to  keep  up  the  dam  or  pond.  He 
could  cut  down  the  dam  and  use  the  land  for  any  purpose  he 
chose.  Should  the  pond  from  any  cause  fill  up  along  the  dis- 
puted boundary  he  had  the  right  of  clearing  it  out  up  to  the 
line.  Had  the  bank  been  partially  washed  away  by  the 
action  of  the  water  the  grantor  had  the  right  of  filling  in  to 
the  line.  But  these  rights  would  not  exist  should  the  line  be  ' 
held  to  continue  at  high-water  mark,  as  that  might,  from  time 
to  time,  be  changed  by  the  action  of  the  water  from  natural 
causes.  This  right,  claimed  by  the  defendant,  of  acquiring 
title  by  accretion,  if  it  existed,  could  be  terminated  by  the 
plaintiff  by  a  removal  of  the  dam.  I  think  the  language  of 
the  deed  indicates  a  clear  intention  to  establish  a  fixed  and 
permanent  line,  and  not  one  changeable  by  the  changes  in 
the  high-water  mark  of  the  water  in  the  pond.  It  follows 
that  the  charge,  when  applied  to  the  facts  in  this  case,  was 
erroneous.  The  boundary  between  the  parties  was  the  high- 
water  mark  at  the  time  of  the  deed  to  Bradley  and  the  jury 
should  have  been  so  charged.  Whether  alluvium  had  been 
formed  had  nothing  to  do  with  the  case.  The  evidence  was 
such  that  the  jury  may  have  found  that  the  land  in  dispute 
was  alluvium,  formed  by  the  natural  action  of  the  water 
below  this  line,  and  if  so,  under  the  charge,  they  Would  have 
SicKELS — Vol.  XIII.  66 
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found  it  was  the  defendant's  ;  while,  if  the  fact  was  so,  the 
title  was  in  the  plaintiff. 

The  judgment  appealed  from  must  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  event. 

All  coucur,  except  Chubgh,  Ch.  J.,  not  voting. 

Judgment  reversed. 


John  E.  Buss,  Appellant,  v,  Charles  K.  Lawrence, 

Respondent. 

^     JoHi^  £.  Bliss,  Appellant,  v.  George   H.    Gardner, 

Respondent. 

An  assignment  by  a  public  officer  of  the  future  salary  of  his  office  is  con- 
trary to  public  policy  and  is  void. 

The  English  cases  upon  the  subject  collated. 

Braekett  v.  Blake  (7  Mete,  385),  MiUkaU  v.  Quinn  (1  Gray,  105)  and 
Macmnber  v.  Doane  (2  Allen,  541)  distinguished ;  Staie  Bank  v.  Hcutingi 
(15  Wis.,  78)  disapproved. 

(Argued  April  17, 1874;  decided  October  6,  1874.) 

These  are  appeals  from  judgments  of  the  General  Term  of 
the  Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  aflSrming  judgments  of  District  Courts  of  said  city  dis- 
missing the  complaint  in  each  case. 

Tlie  complaint  in  each  case  alleged,  and  the  evidence  estab- 
lished, that  the  defendant  was  a  clerk  in  the  United  States 
treasury  department,  in  New  York  city,  and  that  he  sold 
and  assigned  to  plaintiff  a  month^s  salary  in  advance  at  a 
discount  of  ten  per  cent ;  that  the  defendant,  when  the  salary 
became  due,  collected  the  same  and  converted  it  to  his  own 
use. 

James  Emott  and  Samuel  Iland  for  the  appellant.  Future 
wages  or  compensation  is  a  possibility  coupled  with  an  interest 
and  is  assignable.     {Fields,  The  Mayor,  etc.y  2  Seld.,  179; 
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Zannofi  v.  Smith,  7  Gray,  150  ;  Eraery  v.  Lawrence,  8  Cnsh., 
157 ;  Augier  v.  N.  T.  P.  Co,,  39  Conn.,  536 ;  Hartley  v. 
Topley,  2  Gray,-  565 ;  Ward  v.  Fm^est,  24  Ves.,  20.)  An 
assignment  hy  a  public  officer  of  his  salary  to  become  due  is 
valid.  {Crottch  v.  Martin,  2  Vern.,  594;  Macomher  v. 
Doane,  2  Allen,  54:1 ;  Brackett  v.  Blake,  7  Mete,  335  ; 
Aston  V.  Crwinnell,  3  Y.  &  J.,  148  ;  Ex  parte  Butler,  1  Atk., 
210  ;  MvlhaU  v.  Quinn,  1  Gray,  105  ;  Herrington  v\ 
Klopugge,  2  B.  &  B.,  678 ;  St&wart  v.  Tucker,  2  B.  P.  K, 
1837 ;  -iSa^  ^i.  v.  Hastings,  15  Wis.,  75 ;  Galefcyrd  v.  i?(5 
CardweUe,  2  Salk.,  466;  ^S^/ry  v.  Clifton,  9  C.  B. ; 
Homer  v.  Tr<?oeZ,  23  N.  T.,  350 ;  Carver  v.  Cvegue,  46  Barb., 
507.)  Trover  will  lie  for  the  conversion  of  money,  alihough 
not  specifically  identified.  (^Donohue  v.  Henry,  4  E.  D. 
Smith,  162 ;  Green  v.  Hostetter,  37  N.  Y,,  90 ;  G.  T.  R.  v. 
Edward,  56  Barb.,  418 ;  Norton  v.  Kidder,  54  Md.,  189 ; 
Draycott  v.  Picott,  Cro.  Eliz.,  818 ;  Binaston  v.  Moore, 
Cro.  Chas.,  89 ;  Dudl^  v.  Graves,  20  N.  Y.,  76 ;  Jaines  v. 
Adams,  22  How.,  409.)  An  agent  may  be  guilty  of  conver- 
sion, and  plaintiflF  may  claim  through  assignment  made  before 
the  property  came  to  the  hands  of  the  assignor.  {Lrmnon 
V.  Smith,  7  Gray,  160;  Kennedy  v.  Strmig,  14  J.  R.,  128; 
Clowes  V.  Hawley,  12  id.,  484;  Bingo  v.  Field,  1  Gray 
[Ark.],  43 ;  5^r%  v.  Tayfer,  5  Hill,  577 ;  McGinn  v. 
TTorefon,  3  E.  D.  Smith,  355 ;  Wright  v.  Baldwin,  18  N.  Y., 
428 ;  Sokmwn  v.  ITaas,  2  Hill,  179 ;  Ward  v.  Forrest,  20 
How.,  465.)  It  did  not  appear  that  the  assignment  worked 
any  mischief  affecting  the  body  politic.  {Richard  v.  Quin- 
tard,  51  N.  Y.,  637.)  The  assignment  was  not  of  a  ''claim 
on  the  United  States  "  prohibited  by  act  of  Congress.  (10  U. 
S.  Stat,  at  Large,  170  ;  Olcott  v.  Wood,  4  Kern.,  32 ;  Kneedler 
V.  Steinhurgh,  10  How.,  67 ;  Jackson  v.  Losee,  4  Saudf  Ch., 
381 ;  Laurence  v.  Miller,  2  Comst.,  245 ;  Saddlehurn  v. 
Ames,  32  How.,  380.) 

Z.  /.  Lansing  and  Moses  Ely  for  the  respondent.     The 
assignment  was  against  public  policy  and  void.     (2  Story 
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Eq.,  §  1040 ;  1  Pars,  on  Con.,  194 ;  Arbuckle  v.  Cowtan,  3 
Bos.  &  Pul.,  328  ;  Wells  v.  Foster,  8  M.  &  W.,  149  ;  Hill  v. 
Paul,  8  C.  &  F.,  295,  307  ;  Palmer  v.  Bate,  2  B.  &  B.,  673; 
Davis  V.  Duke  of  M.,  1  Swanst.,  79  ;  Stone  v.  LeddendaU, 
2  Anstr.,  533 ;  JBa9noick  v.  Heed,  1  H.  Blk.,  627.)  The 
alleged  transfer  came  within  the  provisions  of  the  act  of 
Congress.  ( 10  U.  S.  Stat,  at  Large,  170.)  The  transfer  was  of 
a  mere  contingent  possibility.  Such  an  interest  is  not  assigna- 
ble. {Coojper  V.  BeiUy,  2  Sim.,  560 ;  2  Story  Eq.,  §  1040; 
Flarty  v.  Oldam,  37  T.  R.,  681 ;  King  v.  Lord  Comrs.,  4 
A.  &  E.,  976,  984 ;  Long  on  Sales,  3  ;  2  Kent's  Com.,  641, 
642 ;  Emery  v..  Lawrence,  8  Cush.,  151 ;  MulhaU  v.  Quinn, 
1  Gray,  105  ;  MunseU  v.  Lewis,  4  Hill,  639.)  Plaintiff  had 
no  sQch  title  to  the  money  received  by  defendant  as  to  give 
him  a  right  of  action  for  conversion.  (1  Pars,  on  Con.,  524; 
Black  V.  Webb,  20  Ohio,  324 ;  Stanton  v.  Small,  3  Sandf., 
230 ;  Otis  v.  Sill,  8  Barb.,  113  ;  Royers  v.  HosacKs  Ears.,  18 
Wend.,  319  ;  People  v.  Tioga  C.  P.,  19  Wend.,  79  ;  Deering 
V.  Farrvngtan,  3  Keb.,  304  ;  Field  v.  Mayor,  6  K  Y.,  187.) 
The  transaction  was  usurious.  {Oolton  v.  Dunham,,  2  P.  C, 
273  ;  Dry  Dock  Bk.  v.  Am.  Life  Ins.  and  Trust  Co.,  3  N. 
T.,  344 ;  Schermerhom-  v.  Tollman,  14  id.,  120 ;  ElweU  v. 
Chamberlain,  31  id.,  622.) 

Johnson,  J.  The  controlling  question  in  these  cases  is 
that  of  the  lawfulness  of  an  assignment,  by  way  of  anticipation, 
of  the  salary  to  become  due  to  a  public  oflBcer.  The  particu- 
lar cases  presented  are  of  assignments  of  a  month's  salary  in 
advance.  But  if  these  can  be  sustained  in  law,  then  such 
assignments  may  cover  the  whole  period  of  possible  service. 
In  the  particular  eases  before  us,  the  claims  to  a  month's 
salary  seem  to  have  been  sold  at  a  discount  of  about  ten  per 
<5ent.  While  this  presents  no  question  of  usury  (since  it  was 
a  sale  and  not  a  loan  for  which  the  parties  were  dealing),  it 
does  present  a  quite  glaring  instance  and  example  of  the  cod* 
sequences  likely  to  follow  the  establishment  of  the  validity 
of  such  transfers,  and  thus  illustrates  one   at  least  of  the 
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grounds  on  which  the  alleged  rule  of  public  policy  rests,  by 
which  such  transfers  are  forbidden.  The  public  service  is 
protected  by  protecting  those  engaged  in  performing  public 
duties  ;  and  this,  not  upon  the  ground  of  their  private  interest, 
but  upon  that  of  the  necessity  of  securing  the  efficiency  of  the 
public  service,  by  seeing  to  it  that  the  funds  provided  for  its 
maintenance  should  be  received  by  those  who  are  to  perform 
the  work,  at  such  periods  as  the  law  has  appointed  for  their 
payment. 

It  is  argued  that  a  public  officer  may  better  submit  to  a 
loss,  in  order  to  get  his  pay  into  his  hands  in  advance,  than 
deal  on  credit  for  his  necessary  expenses.  This  may  be  true 
in  £Eict,  in  individual  instances,  and  yet  may  in  general 
not  be  in  accordance  with  the  fact.  Salaries  are,  by  law, 
payable  after  work  is  performed  and  not  before,  and  while 
this  remains  the  law,  it  must  be  presumed  to  be  a  wise  regu- 
lation, and  necessary,  in  the  view  of  the  law-makers,  to  the 
efficiency  of  the  public  service.  The  contrary  rule  would 
permit  the  public  service  to  be  undermined  by  the  assign- 
ment to*  strangers  of  all  the  funds  appropriated  to  salaries. 
It  is  true  that,  in  respect  to  officers  removable  at  will,  this 
evil  could  in  some  measure  be  limited  by  their  removal  when 
they  were  found  assigning  their  salaries ;  but  this  is  only  a 
partial  remedy,  for  there  would  still  be  no  means  of  prevent- 
ing the  continued  recurrence  of  the  same  difficulty.  If  such 
assignments  are  allowed,  then  the  assignees,  by  notice  to  the 
government,  would  on  ordinary  principles  be  entitled  to 
receive  pay  directly  and  to  take  the  place  of  their  assignors 
in  respect  to  the  emoluments,  leaving  the  duties  as  a  barren 
charge  to  be  borne  by  the  assignors.  It  does  not  need  much 
reflection  or  observation  to  understand  that  such  a  condition 
of  things  could  not  fail  to  produce  results  disastrous  to  the 
efficiency  of  the  public  service. 

Some  misapprehension  as  to  the  doctrine  involved  seems  to 
have  arisen  from  the  fact  that  the  modern  adjudged  cases 
have  often  related  to  the  pay  of  half-pay  army  officers,  which 
in  part  is  given  as  a  compensation  for  past  services  and  in 
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part  with  a  view  to  future  services.  Upon  a  review  of  the 
English  cases,  it  will  appear  that  the  general  proposition  is, 
upon  authority,  unquestionable,  that  salary  for  continuing 
services  could  not  be  assigned ;  while  a  pension  or  compensa- 
tion for  pat^t  services  might  be  assigned.  The  doubt,  and  the 
only  doubt,  in  the  case  of  half-pay  officers  was  to  which  class 
they  were  to  be  taken  to  belong.  It  was  decided  that,  inas- 
much as  their  pay  was  in  part  in  view  of  future  service,  it 
was  unassignable.  Similar  questions  have  arisen  in  respect 
to  persons  not  strictly  public  officers,  but  the  principle  before 
stated  has,  in  the  courts  of  England,  been  adhered  to  firmly. 
{Flarty  v.  OcUam^  3  T.  R.,  681 ;  Stone  v.  Lidderdale^  2  Anst., 
233  ;  Davis  v.  Marlboro^  1  Swanst,  79 ;  Lidderdale  v.  Monir 
rose,  4  T.  R.,  248 ;  Barwick  v.  Read,  1  H.  BL,  627 ;  Ariu^ikU 
V.  Gowhan,  3  Bos.  &  P.,  328 ;  Wells  v.  Foster,  8  M.  &  W., 
149 ;  Story  Eq.  Jur.,  §  1040,  d.,  etc. ;  1  Parsons  on  Cont, 
194.)  These  cases  and  writei*s  sustain  the  proposition  above 
set  forth  and  show  the  settled  state  of  the  English  law  upon 
the  subject.  Some  other  eases  are  so  pertinent  to  the  general 
discussion  as  to  deserve  to  be  stated  more  at  length,  especially 
as  they  are  not  so  accessible  as  those  before  referred  to. 
Among  them  the  judgment  of  Lord  Brougham,  in  the  House 
of  Lords,  in  Hunter  v.  Gardner  (6  Wilson  &  Shaw,  618), 
decided  in  1831,  gives  an  admirable  summary  of  the  state  of 
the  English  law  upon  the  subject.  The  case  was  a  Scotch 
appeal,  in  which  the  Scotch  court  had  approved,  under  the 
law  of  that  country,  a  partial  transfer  of  the  salary  of  a  pub- 
lic officer.  The  particular  judgment'  was  affirmed  without 
deciding  what  the  law  of  Scotland  was  upon  the  subject.  In 
his  judgment  Lord  Brougham  said :  "  The  court  seem  not 
to  have  scrutinized  very  nicely  whether,  from  the  nature 
of  the  subject-matter,  namely,  the  half-pay  or  the  full  pay 
of  an  officer  or  a  minister's  stipend,  or,  in  the  present  case, 
the  salary  of  an  officer  employed  under  government  and  in 
the  execution  of  an  important  public  trust,  an  assignment 
can  validly  operate  upon  and  affect  those  particular  rights ; 
but  they  have  nevertheless  assumed  to  deal  with  them,  and 
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have   directed   that  a   certain   proportion  of  them  shall  be 
assigned   on  the   condition  of  granting  the   benefit   of  the 
cessio  honorum.     Those  cases  undoubtedly  could  not  have 
occurred  in  this  country.     I  may  refer  to  the  well  known 
ease  of  Flarty  v.  Odlam  (3  T.  R,  681),  which,  from  its 
importance,  was  the  subject  of  much  discussion,  it  being  the 
first  case  in  which  it  was  held  that  the  half-pay  of  an  officer 
was  not  the  subject  of  assignment ;  and  it  was  followed  in 
Lidderdale  v.  The  Duke  of  Montrose^  in  4  Term  Reports, 
where  the  doctrine  laid  down  was  made  the  subject  of  further 
discussion,  and  the  court  adhered  to  their  former  view,  that 
the  half-pay  was  free  from  attachment ;  so  that  neither  is  a 
man  bound  to  put  it  into  the  schedule  of  his  assets,  nor  does 
the  general  assignment  to  the  provisional  assignee  transfer  it, 
nor  would  a  bargain  and  sale  to  the  assignees  under  a  com- 
mission of  bankrupt  pass  it  out  of  the  bankrupt ;  it  is  unas- 
signable, and  incapable  of  being  affected  by  any  of  those 
modes  of  proceeding.     The  same  doctrine  was  laid  down  with 
respect  to  the  profits  of  a  living  in  the  case  of  Arbuofple  v. 
Cowhan,  the  judgment  in  which  has  been  very  much  con- 
sidered in  Westminster  Hall,  and  like  most  of  the  judgments 
of  that  most  able  and  learned  lawyer.  Lord  Alvanlet,  has 
given  great  satisfaction  to  the  courts  and  the  profession.     In 
the  report  of  that  case,  your  lordships,  will  find  laid  down  the 
general  principle,  though,  perhaps,  not  worked  out  in  these 
words,  that  all  such  profits  as  a  man  receives  in  respect  to  the 
performance  of  a  public  duty  are,  from  their  very  nature, 
exempt  from  attachment  and  incapable  of  assignment,  inas- 
much as  it  would  be  inconsistent  with  the  nature  of  those 
profits  that  he  who  had  not  been  trusted,  or  he  who  had  not 
been  employed  to  do  the  duty,  should  nevertheless  receive 
the  emolument  and  reward.     Lord  Alvanley  quotes  Flarty 
V.  OdZarn  and  Lidderdale  v.  Montrose^  and  in  illustrating 
the  principle  on  which  a  parson's  emoluments  are  not  assign- 
able, he  does  not  confine  his  observations  to  the  particular 
case  of  half-pay  officers  or  the  case  of  a  parson's  emoluments, 
but  he  makes  the  observation  in  all  its  generality,  as  appli- 
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cable  to  every  case  of  a  public  office  and  the  emolnments  of 
that  office.  The  first  case  (1  II.  Bl.,  627)  decided  by  the 
Court  of  Common  Pleas,  the  case  of  Bm^wick  v.  Ready  clearly 
recognizes  the  principle.  *  *  *  In  this  case,  as 
well  as  the  other  case  of  ArchbuoMe  v.  Cowhxm^  it  was  per- 
fectly clearly  held  by  the  court,  that,  in  all  such  cases,  one 
man  could  not  claim  to  receive,  by  assignment  or  attachment, 
emoluments  which  belonged  to  another  deemed  to  be  capable 
of  performing  the  duties  appended  to  those  emoluments,  but 
which  duties  could  not  be  performed  by  the  assignee ;  and 
there  was  an  old  case  referred  to  in  Barwick  v.  Readj  and  a 
curious  case  in  Dyer,  in  which,  so  long  ago  as  the  reign  of 
Elizabeth,  the  question  appears  to  have  been  disposed  of  by 
a  decision  now  undisputed,  and  now  referred  to  in  Westmin- 
ster Hall.  *  *  *  ^\  these  cases  lay  down  this  prin- 
ciple, which  is  perfectly  undeniable,  that  neither  attachment 
nor  assignment  is  applicable  to  such  a  case." 

Other  cases  to  the  same  effect,  of  later  date,  are  likewise 
noteworthy. 

In  EiU  V.  PoAil  (8  Clark  &  Finn.,  307),  decided  in  1842, 
Lord  Chancellor  Lyndhurst,  speaking  of  the  legality  of  assign- 
ing the  future  emoluments  of  an  office  in  Scotland  says: 
^'  That  such  an  assignment  would  be  illegal  in  England  there 
can  be  no  doubt.  Palmer  v.  Bate  (2  Brod.  &  Bing.,  673) 
is  directly  applicable  to  this  case.  And  in  Dams  v.  Marlr 
horough  (1  Swanst.,  79)  there  is  the  observation  of  Lord 
Eldon  already  cited,  which  seems  to  me  quite  in  point  and 
which  lays  down  the  true  rule  and  the  distinction  to  be 
observed  in  these  cases,  and  to  which  for  that  reason  I  refer 
as  showing  what  is  the  law  of  England  on  this  subject.'^ 
What  Lord  Eldon  said  in  the  case  referred  to  was :  "  A  pension 
for  past  services  may  be  aliened ;  but  a  pension  for  supporting 
the  grantee  in  the  performance  of  future  duties  is  inalienable." 
And  in  FlaHy  v.  Odlam  (4  T.  E.,  248)  the  court  say :  "  It 
might  as  well  be  contended  that  the  salaries  of  the  judges 
which  are  granted  to  support  the  dignity  of  the  State  and 
the  administration  of  justice  may  be  assigned." 
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In  Arbuthnot  v.  Noi'ton  (5  Moore  Priv.  Coun.  Cases,  230), 
decided  in  1846,  the  question  was  whether  an  Indian  judge 
could  assign  a  contingent  sum  to  which  on  his  death  within  six 
months  after  his  arrival  in  India  his  representative  would  be 
entitled  by  law,  and  it  was  held  that  such  an  assignment  was  not 
against  public  policy  and  would  in  equity  transfer  the  righi; 
to  the  fund.  In  the  course  of  tlie  judgment,  given  by  Dr. 
LusHiKOTO^,  he  says :  ^'  We  do  not  in  the  slightest  degree  con- 
trovert any  of  the  doctrines,  whereupon  the  decisions,  have 
been  founded  ajg^ainst  the  assignment  of  dalari^  by  pei!sQh$ 
filling  public  offices;  on  the  contrary  we  acknowledge 'th^ 
soundness  of  the  principles  which  govern  those  cades,  but  w# 
think  that  this  case  does  not  fall  within  any  of  these  princi- 
ple&:  and  we  think  so  because  this  is  not  a  sum  of  mOnej 
which  at  any  time  during  the  life  of  Sir  John  Norton  could 
possibly  have  been  appropriated  to  his  use  or  for  his  ben^fil;, 
for  the  purpose  of  sustaining  with  decorum  and  propriety  th^ 
high  rank  in  life  in  which  he  was  placed  in  India.  We  do  not 
see  how  any  of  the  evils  which  are  generally  supposed  would 
result  from  the  assignment  of  salary,  could  in  the  slight 
est  degree  have  resulted  from  the  assignment  of  this  suni, 
inasmuch  as  during  his  lifetime  his  personal  means  wou)d 
in  no  respect  whatever  have  been  diminished,  but  remain 
exactly  in  the  same  state  as  they  were." 

In  Liverpool  v.  WrigU  (28  L.  J.  [N.  S.J  [Ch.],  871,  a.  i>. 
1859),  in  which  the  question  related  to  the  alienability  of  the 
fees  of  the  office  of  a  clerk  of  the  peace.  Wood,  V.  C,  after 
disposing  of  another  question  says :  ^'  Then  there  is  a  second 
ground  of  public  policy,  for  which  the  case  of  Pai/m&r  y. 
Yaughaai  (3  Swanst.,  173)  is  the  leading  authority,  which  is 
this :  That  independently  of  any  corrupt  bargain  with  the 
appointor,  nobody  can  deal  with  the  fees  of  a  person  who 
holds  an  office  of  this  description,  because  the  law  presumes, 
with  reference  to  an  office  of  trust,  that  he  requires  the  pay- 
ment which  the  law  has  assigned  to  him  for  the  purpose  of 
upholding  the  dignity  and  performing  properly  the  duties  of 
that  office,  and  therefore  it  will  not  allow  him  to  part  with 
SiCKELs  —  Vol.  XIII.        57 
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any  portion  of  those  fees  either  to  the  appointor  or  to  any- 
body else.  He  is  not  allowed  to  charge  or  incumber  them. 
That  was  the  case  of  Parsons  v.  Thompson  (1  H.  BL,  322). 
Any  attempt  to  assign  any  portion  of  the  fees  of  his  office  is 
illegal  on  the  ground  of  public  policy,  and  held  therefore  to 
be  void." 

In  respect  to  American  authority  we  have  been  referred  to 
Brackett  v.  Blake  (7  Metcalf,  335),  MvlhaU  v.  Quinn  (1 
Gray,  106)  and  Ma^comher  v.  Doane  (2  Allen,  641),  as  con- 
flicting with  the  views  we  have  expressed.  An  examination 
of  these  cases  shows  that  the  point  of  public  policy  was  not 
considered  by  the  court  in  either  of  them,  but  that  the  qaes- 
tion  was  regarded  as  entirely  relating  to  the  sufficiency  of 
the  interest  of  the  assignor  in  the  future  salary  to  distinguish 
the  cases  from  those  of  attempted  assignments  of  mere  expec- 
tation, such  as  those  of  an  expectant  heir.  The  court  held 
that  in  the  cases  cited,  the  expectation  of  future  salary  being 
founded  on  existing  engagements,  was  capable  of  assignment 
and  that  the  existing  interest  sufficed  to  support  the  transfer 
of  the  future  expectation.  The  only  other  case  to  which  we 
have  been  referred  is  a  decision  of  the  Supreme  Court  of 
Wisconsin. 

In  &xlU  Bank  v.  Hastings  (15  Wis.,  78),  the  question  being 
as  to  the  assignability  of  a  judge's  salary,  the  court  say : 
'^  We  were  referred  to  some  English  cases  which  bold  that 
the  assignment  of  the  pay  of  officers  in  the  public  service, 
judge's  salaries,  pensions,  etc.,  was  void  as  being  against 
public  policy,  but  it  was  not  contended  that  the  doctrine  of 
those  cases  was  applicable  to  the  condition  of  society  or  to 
the  principles  of  law  or  of  public  policy  in  this  country.  For, 
certainly,  we  can  see  no  possible  objection  to  permitting  a 
judge  to  assign  his  salary  before  it  becomes  due,  if  he  can  find 
any  person  willing  to  take  the  risk  of  his  living  and  being 
entitled  to  it  when  it  becomes  payable." 

We  do  not  understand  that  the  English  decisions  really 
rest  on  any  grounds  peculiar  to  that  country,  although  some 
times  expressed  in  terms  wliich  we  might  not  select  to  expi-ess 
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our  views  of  the  true  foundation  of  the  doctrine  in  question. 
The  substance  of  it  all  is,  the  necessity  of  maintaining  the 
eflBciency  of  the  public  service  by  seeing  to  it  that  public 
salaries  really  go  to  those  who  perform  the  public  service. 
To  this  extent,  we  think,  the  public  policy  of  every  country 
must  go  to  secure  the  end  in  view. 

The  judgments  must  be  affirmed. 

All  concur.  ,  . . 

Judgments  affirmed. 


6B   451 

JoHK  J.  Weber,  Respondent,  v.  The  New  Yobk  Oentbal    MjSi 
AND  Hudson  River  Railroad  Company,  Appellant. 

The  ordinary  care  required  of  a  traveler  upon  a  highway  approaching  a 
railroad  crossing  demands  that  he  shall  make  a  vigilant  use  of  his  senses; 
that  he  shall  look  in  every  direction  from  which  danger  may  be  appre- 
hended, and  at  the  same  time  attentively  listen  for  any  signals  or 
evidences  of  an  approaching  train. 

The  question  whether  ordinary  care  was  exercised  is  one  of  fkct  for  a  Jury, 
if  there  is  any  conflict  in  the  evidence  going  to  establish  any  of  the 
circumstances  upon  which  it  depends,  if  there  are  inferences  to  be  drawn 
from  the  proof  which  are  not  certain  and  incontrovertible,  or  if  it  is 
necessary  to  determine  what  a  man  of  ordinary  care  and  prudence 
would  be  likely  to  do  under  the  circumstances. 

While  the  vigilance  and  caution  required  of  the  traveler  must  be  propor- 
tioned to  the  known  danger,  it  is  also,  in  a  measure,  limited  by  the 
iisual  and  ordinary  signals  and  evidences  of  danger. 

Although  it  is  not  enough  in  all  cases  to  absolve  a  railroad  corporation 
from  the  charge  of  negligence  in  the  running  of  its  trains,  or  in  the  use 
and  occupation  of  its  tracks  at  a  crossing,  that  the  statutory  signals  are 
given,  but  circumstances  may  require  other  precautions  to  be  taken,  it 
is  only  required  to  take  such  precautions  as  have  respect  to  the  moving 
of  the  trains  and  the  use  of  the  road.  It  is  not  called  upon  to  do  any 
act  outside  of  or  disconnected  with  its  actual  operations. 

The  posting  of  flagmen,  placing  gates  or  other  obstructions,  or  the  giving' 
special  and  personal  notice  to  travelers  at  crossings  is  not  required  of  it, 
and  the  omission  thereof  does  not  charge  it  with  negligence. 

In  an  action  to  recover  damages  for  injuries  received  by  plaintiff  at  a 
crossing  on  defendant's  road  the  court  charged,  "  that  considering  the 
nature  of  the  business  in  which  the  defendant  wfxs  engaged  and  the 
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hazard  attending  the  runnipg  of  cars  in  the  streets  of  a  city,  and  particu* 
larly  on  a  dark  night,  the  defendant  was  bound  to  exercise  the  utmost 
care  and  diligence,  and  to  use  ail  the  means  and  measures  of  precaution 
whioh  the  highest  prudence  could  suggest  and  which  it  was  in  its  power 
to  employ."  ^ddj  error, 
Johnson  v.  if.  Jl  ^.  H-  Co,  (20  N.  Y.,  65)  distmguislied  and  limited. 

(Argued  September  25, 1874;  decided  October  6,  1874.) 

Appsal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffido,  affirming  a  judgment  in  favor  of  phuntifi 
entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  through  the  alleged  negligence  of 
defendant. 

Plaintiff  was  traveling  in  the  evening  in  a  wagon  along 
Perry  street,  in«  the  city  of  Buffalo,  which  street  is  crossed 
by  seven  tracks  of  defendant's  road.  These  tracks  were 
used  in  making  up  and  dispatching  freight  trains  as  well  as 
in  the  ordinary  traffic.  With  this  plaintiff  was  ikmiliar. 
Defendant  kept  a  flagman  at  this  crossing  during  the  day, 
but  he  was  withdrawn  about  six  o'clock  p.  m. 

The  evening  was  dark  and  cloudy.  The  plaintiff  (accord- 
ing to  his  own  testimony)  drove  up  to  the  track  and  there 
stopped  his  horse  and  looked ;  he  saw  no  light,  signal  or 
flagman  and  heard  no  whistle  or  bell ;  everything  seemed 
to  be  quiet  and  he  started  along  and  was  struck  by  a  train 
of  loaded  cars  backed  down  from  the  north  upon  the 
center  track.  The  plaintiff  approached  the  crossing  from 
the  west ;  and  upon  one  or  more  of  the  tracks,  west  of  that 
upon  which  the  collision  occurred,  were  long  trains  of  oars 
extending  from  at  or  near  the  crosswalk  in  the  street  some 
distance  north,  and,  as  is  claimed,  intercepting  the  view  of 
the  approaching  train  from  the  position  occupied  by  the 
plaintiff.  He  also  testified  that  there  was  no  light  on  the 
rear  end  of  the  moving  train  ;  that  he  saw  none ;  that  as  his 
horse  was  just  on  the  west  rail  he  stopped  to  see  if  it  was 
safe  to  cross,  and  remained  just  long  enough  to  see  if  any 
movements  were  going  on  and  heard  no  noise  of  any  move- 
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ment ;  had  his  ears  open,  but  did  not  listen  except  as  his  ears 
were  open  ;  he  looked  to  see  if  the  track  was  clear  or  any 
movements ;  did  not  look  either  north  or  south  bat  straight 
ahead  through  the  opening;  that  he  could  not  see  to  the 
north  because  the  other  trains  standing  on  the  track  were  in 
the  way  and  did  not  see  the  moving  train  till  just  as  he  was 
hit ;  that  if  a  man  had  been  on  the  top  of  the  rear  car 
swinging  a  lamp  he  could  have  seen  him  from  where  he 
was  if  he  had  looked  that  way ;  and  if  he  had  seen  him 
he  could  and  would  have  stopped ;  that  he  could  see  and  did 
see  down  the  track,  south ;  that  he  saw  cars  on  the  north  side 
but  could  not  see  any  further  to  the  north  than  to  the  ends 
of  the  cars  standing  there ;  that  he  did  look  south  and  that 
there  was  nothing  but  the  darkness  to  prevent  his  looking 
north  alongside  of  the  car.  Evidence  was  given  by  the 
defendant  tending  to  show,  among  other  things,  that  there 
was  a  man  on  the  i*ear  ear  of  the  backing  train  swinging 
a  lantern,  and  that  he  saw  the  plaintiff  and  called  to  him 
and  tried  to  stop  him,  and,  also,  that  the  plaintiff  did  not  stop 
at  all  but  passed  directly  on  the  track  without  looking  to  the 
right  or  left  and  using  no  precautions. 

Defendant's  counsel  moved  for  a  nonsuit  which  was  denied. 
YariouB  exceptions  were  taken  to  the  charge.  The  principal 
propositions  excepted  to  are  stated  in  the  opinion. 

"A.  P,  Zanhig  for  the  appellant.  Plaintiff  was  guilty  of 
contributory  negligence.  {Oortaii  v.  E.  R.  Co.^  45  N".  Y., 
660 ;  Davis  v.  iT.  Y.  C.  and  H.  R.  R.  R.  Co.,  47  id.,  400; 
Baxter  v.  T:  and  B.  R.  R.,  41  id.,  502 ;  Eawetis  v.  K  R. 
Co.,  id.,  296.)  The  question  of  negligence  was  one  of  law 
and  plaintiff  should  have  been  nonsuited.  {Oofizales  v.  N. 
T.  C.  and  H.  R.  R.  R.  Co.,  38  N.  Y.,  440 ;  Van  Schmck 
V.  H.  R.  R.  Co.,  43  id.,  527  ;  Dwvia  v.  iT.  T.  C.  and  H.  R. 
R.  R.  Co.,  47  id.,  400 ;  Morrison  v.  K  R.  Co.,  Ot.  of  App., 
unreported.)  The  greater  the  diflBculty  in  avoiding  a  train 
and  in  hearing  signals  the  greater  the  care  and  caution 
required  of  one  crossing.    {SkeUon  v.  iT.  W.  R.  Co.,  L.  R. 
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[2  C.  P.],  681.)  The  only  question  for  the  jury  as  to  defend- 
ant's negligence  was,  whether  it  exercised  reasonable  care  in 
the  movement  and  management  of  the  train.  {Oriffi/n,  v.  S, 
T.  C.  jR.  R.  Co.,  40  N.  Y.,  34 ;  Beiseigd  v.  JV.  T.  C,  R. 
a.  Co.,  id.,  9,  13,  14.)  Defendant  was  not  required  to  exer- 
cise the  utmost  care  or  to  use  all  the  precautions  the  highest 
pnidence  could  suggest  which  were  in  its  power  to  apply. 
{Kdeey  v.  Barney,  2  Kern.,  425.) 

George  Wadeworth  for  the  respondent.  The  plaintiff  was 
not  guilty  of  contributory  negligence.  {Eakin  v.  Brovm^  1 
E.  D.  Smith,  36 ;  Cmt&r  v.  Fimwy,  17  Barb.,  94 ;  Seld. 
Notes,  Nos.  2,  44 ;  Fero  v.  B.  and  8.  L.  R.  R.  Co.,  22  N. 
Y.,  209 ;  Glarh  v.  Einvan,  4  E.  D.  Smith,  21  \  In  re  Th 
Perm,  13  Amt  Law.  Reg.,  561,  564 ;  Wilde  v.  H.  R.  R. 
Co.,  32  Barb.,  507 ;  Cook  v.  N.  Y.  C.  R.  R.  Co.,  3  Trans. 
Ap.,  18.)  The  question  was  one  of  fact  for  the  jury.  {Felix 
V.  iT.  Y.  a  R.  R,,  49  N.  Y.,  47 ;  Hachford  v.  N.  Y.  C.  R. 
R.,  53  id.,  654 ;  Faton  v.  F.  R.  Co.,  51  id.,  544 ;  Maginnis 
V.  Jf.  Y.  C.  R.  R.  Co.,  52  id.,  215  ;  Davie  v.  N.  Y.  C.  and 
H.  R.  R.  R.  Co.,  47  id.,  400 ;  Bernhardt  v.  R.  and  S.  R. 
R.  Co.,  23  How.,  166 ;  Feller  v.  N.  Y.  C.  R.  R.  Co.,  24  id., 
172 ;  Renvnck  v.  N.  Y.  C.  R.  R.,  36  N.  Y.,  132.)  Defend- 
ant was  guilty  of  negligence  which  caused  the  injury. 
{MoOuire  v.  H.  R.  R.  R.  Co.,  2  Daly,  76 ;  Maginnis  v.  N> 
Y.  C.  amd  H.  R.  R.  R.  Co.,  52  N,  Y.,  215  ;  Johneon  v.  H. 
R.  R.  R.  Co.,  20  id.,  67,  75 ;  Cook  v.  N.  Y.  C.  R.R.  Co.,  8 
Trans.  Ap.,  8  ;  Griffin  v.  N.  Y.  C.  R.  R.,  40  N.  Y.,  34,  42.) 
The  charge  was  proper.  {Johneon  v.  H.  R.  R^  R.  Co.,  20 
N.  Y.,  67  ;  McKay  v.  N.  Y.  C.  R.  R.  Co.,  35  id.,  75.) 

Allen,  J.  The  defendant  seeks  a  reversal  of  the  judg- 
ment in  this  action  :  First,  because  of  the  refusal  of  the  court 
to  nonsuit  the  plaintiff  upon  the  ground  that  his  own  negli- 
gence contributed  to  the  injury  ;  and,  second,  upon  exceptions 
to  the  charge  to  the  jury.  The  duty  of  every  individual 
using  a  public  highway  at  railway  crossings  to  exercise  that 
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degree  of  care  and  prudence  called  for  by  the  peculiar  cir- 
enmstances,  and  proportioned  to  the  danger  of  injury  from  a 
collision  with  a  passing  train  of  cars  —  such  care  and  fore- 
sight as  men  of  ordinary  prudence  would  use  if  placed  in  the 
same  situation  —  is  well  understood  and  authoritatively  settled. 

This  ordinary  care  involves  the  vigilant  use,  by  the  traveler, 
of  his  senses,  in  approaching  the  place  of  danger,  and  that  he 
should  look  in  every  direction  from  which  danger  may  be 
apprehended,  and,  at  the  same  time,  attentively  listen  for  any 
signals  or  evidences  of  an  approaching  train.  If  there  is  any 
omission  of  duty  or  precaution  in  this  respect,  and  he  sustains 
injury  to  his  person  or  property,  caused  wholly  or  in  part  by 
such  want  of  care,  he  must  bear  the  loss,  within  th0  well 
established  rule  that  a  plaintifi  can  only  recover  in  actions 
upon  the  case  for  negligence,  when  the  injury  is  caused 
solely  by  the  neglect  of  the  defendant.  {Gorton  v.  £!ne 
Railway  Co.,  46  N.  T.,  660 ;  Davis  v.  JV.  Y.  C.  and  H.  R. 
R.  R,  Go.y  47  id.,  400 ;  Baxter  v.  Tray  and  Boston  R.  R. 
Co.,  41  id.,  502.) 

If  negligence  of  the  plaintiff  in  such  action,  contributing 
to  the  injury,  clearly  appears  from  all  the  circumstances) 
or  is  established  by  uncontroverted  evidence,  it  is  the  duty 
of  the  court  to  take  the  case  from  the  jury  and  nonsuit 
the  plaintiff.  But  if  a  finding  by  the  jury  that  the  plain- 
tiff was  free  from  the  charge  of  negligence  could  not  be 
set  aside  as  wholly  unsupported  by  evidence,  although 
the  evidence  might  be  slight,  and  the  question  doubtful,  a 
nonsuit  would  be  improper.  The  rule  is  well  expressed  by 
Judge  Selden  in  Bemhard  v.  Rensselaer  and  Saratoga  R, 
R.  Co.  (1  Abb.  Ct.  of  App.  Decisions,  131) :  "  If  there  is  any 
conflict  in  the  evidence  going  to  establish  any  of  the  circum- 
stances upon  which  the  question  depends,  it  must  be  left  to 
the  jury.  If  there  are  inferences  to  be  drawn  from  the  proof 
which  are  not  certain  and  incontrovertible,  they  are  for  the 
jory.  If  it  is  necessary  to  determine,  as  in  most  cases  it  is, 
what  a  man  of  ordinary  care  and  prudence  would  be  likely 
to  do  under  the  circumstances  proved,  this,  involving  as  it 
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generally  must  more  or  less  of  conjecture,  can  only  be 
settled  by  a  jury." 

At  the  point  at  which  the  plaintiff  received  the  injuries 
complained  of,  the  street,  a  public  thoroughfare  in  the  city  of 
Bufialo,  was  crossed  by  seven  tracks  of  the  defendant's  rail- 
way, over  which  the  cars  of  the  defendant  were  frequently 
passing,  not  only  in  the  ordinary  traffic  of  the  road,  but  in 
making  up  and  dispatching  freight  trains.  The  plaintiff  was 
familiar  with  the  locality  and  the  general  use  made  by  the 
defendant  of  the  tracks  there  laid.  A  flagman  was  kept  at 
the  crossing  during  the  day,  but  was  withdrawn  every  day  at 
evening.* 

It  is  true  that  the  vigilance  and  caution  of  the  traveler 
must  be  proportioned  to  the  known  danger  of  injury,  but  it 
is  also  in  a  measure  limited  by  the  usual  and  ordinary  signals 
and  evidences  of  danger.  The  natural  instinct  of  self-pres- 
ervation ordinarily  will  lead  to  the  employment  of  all  the 
precautions  which  the  situation  suggests  to^  an  individual  in 
danger  of  harm,  and  whether  they  are  such  as  would  occur  to 
and  be  adopted  by  men  of  ordinaiy  care  and  prudence  must 
necessarily,  in  most  cases,  be  a  question  for  the  jury.  The 
intelligence  and  judgment  as  well  as  the  experience  of  twelve 
men  must  settle  a  question  of  that  character  as  one  of  fact 
and  not  of  law.  It  may  be  conceded  in  this,  as  has  been  said 
in  other  cases  of  like  character,  that  this  branch  of  the  case  is 
not  free  from  diflSculty,  and  it  may  be  that  the  freedom  of 
the  plaintiff  from  all  negligence  is  not  so  entirely  satisfactory 
as  to  place  the  question  beyond  all  doubt,  but  in  my  judg- 
ment it  presented  a  fair  question  for  the  jury.  In  the  deter- 
mination of  that  question  all  the  circumstances  were  to  be 
considered,  the  darkness  of  the  night,  the  condition  of  the 
street  with  its  seven  railroad  crossings,  the  obstructions  of  the 
view  to  the  north,  in  whole  or  in  part,  by  the  defendant's 
cars  upon  the  western  tracks,  the  manner  of  the  approach  of 

*  The. learned  Judge  here  considers  the  evidence  at  length,  presenting 
it  substantially  as  in  the  statement  of  facts,  but  this  portion  of  the 
opinion,  by  his  direction,  is  omitted. 
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the  moving  train,  backing  and  not  advancing,  the  slow  rate 
of  speed  and  consequent  comparative  noiselessness  of  its 
approach,  the  difficnlty  in  distingaishing  objects  and  their 
relation  to  each  other  in  the  darkness  of  the  evening,  and  the 
jury  was  the  proper  tribunal  for  their  consideration  and  for 
determining  the  effect  to  be  given  them  as  bearing  upon  the 
question  of  the  alleged  negligence  of  the  plaintiff.  The 
instructions  to  the  jury  upon  this  branch  of  the  case  applied 
as  stringent  a  rule  to  the  plaintiff  as  the  defendant  could  ask. 
The  charge  was,  that  if  at  any  place,  or  at  any  time  before 
the  collision,  the  plaintiff,  by  the  exercise  of  his  faculties, 
could  have  ascertained  that  the  train  was  approaching  from 
the  north,  it  was  his  duty  to  ascertain  that  fact,  and  if,  by 
the  vigilant  use  of  all  his  senses,  he  could  have  ascertained 
that  fact  in  time  to  have  avoided  the  collision,  his  omission  to 
do  so  was  negligence  on  his  part  and  he  could  not  recover 
whether  ,the  defendant  was  or  was  not  guilty  of  negligence. 
The  jury  have  found  upon  all  the  evidence  with  the  plaintiff, 
upon  this  as  well  as  upon  the  other  questions  submitted,  and 
this  finding  cannot  be  said  to  be  entirely  without  evidence  in 
support  of  it.  That  the  plaintiff  did  not  chance  to  look  up 
in  the  sky,  and  over  the  care  which  obstructed  his  view  of 
the  railroad  tracks  to  the  north,  and  see  the  lantern  in  the 
hands  of  the  man  standing  upon  the  approaching  train,  is 
not  conclusive  evidence  of  negligence,  or,  per  se^  an  omission 
of  a  proper  precaution.  {Davis  v.  N,  T.  C.  and  H.  R,  R,  R. 
Co.,  47  N.  Y.,  400.)  There  was  no  error  in  refusing  the 
nonsuit. 

There  are  two  exceptions  to  the  charge  urged  as  causes  for 
a  reversal  of  the  judgment.  The  first  is  to  the  charge  that  it 
was  for  the  jury  to  say  whether,  when  a  train,  consisting  of 
an  engine,  tender  and  nine  cars,  is  backing  on  a  dark  evening, 
at  the  speed  of  four  or  five  miles  an  hour,  and  about  to  cross  a 
street  used  as  a  thoroughfare  in  a  populous  city,  and  the  men 
in  charge  of  the  train  know  there  is  no  fiagman  at  the  cross- 
ing, and  the  bell  is  sounding  on  the  engine  all  the  while,  and 
a  man  is  on  the  top  of  the  rear  car  holding  a  lantern,  and  a 
SicKELs — Vol.  XIII.        58 
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train  of  nine  cars  is  standing  on  the  next  track  west  of  and 
parallel  with  the  track  the  moving  train  is  on,  and  which 
standing  train  extends  to  the  crossing,  whether  the  defendant 
was  negligent  in  not  taking  other  measures  to  prevent  a  col- 
lision, and  to  warn  all  persons  coming  from  the  west  of  the 
fact  that  a  train  is  approaching,  it  being  for  the  jury  to  say 
whether  or  not  the  facts  were  as  this  part  of  the  charge  sup- 
posed or  assumed  them  to  be.     The  judge  had  before  distinctly 
instructed  the  jury  that  there  was  no  law  making  it  the  duty 
of  the  defendant  to  have  a  flagman,  and  that  it  was  not  negli- 
gence in  it  not  to  have  one  at  this  paiticular  street  crossing. 
Thus,  one  of  the  errors  that  led  to  a  reversal  of  the  judgment 
in  Beisiegel   x.-Ifew  York  Central  Railroad  Company  (40 
N.  Y.,  9)  and  Orijppen  v.  Same  (id.,  34)  was  avoided.     It  is 
not  certain,  however,  but  this  part  of  the  charge  is  within 
the  condemnation  of  these  cases,  and  other  decisions  which 
might  be  referred  to.     If,  by  the  charge,  the  judge  merely 
intended,  and  was  understood  by  the  jury  to  say,  that  it  was 
lor  them  to  determine,  upon  all  the  evidence,  whether,  in  the 
conduct  and  management  of  the  train,  the  defendant  omitted 
any  act  in  and  upon  the  train  which  prudence  and  a  proper 
regard  to  the  time,  circumstances  and  manner  in  which  tbo 
train  was  moved,  and  the  safety  of  those  who  should  have 
occasion  to  cross  the  street,  would  suggest  or  call  for  as  calcu- 
lated to  prevent  a  collision,  and  to  warn  all  persons  coming 
from  the  west  of  the  approach  of  the  train,  the  defendant  has 
no  reason  to  complain  of  it.     It  is  not  enough,  in  all  eases,  to 
absolve  a  railroad  corporation  from  the  charge  of  negligence, 
that  the  statutory  signals  are  given.     The  circumstances  may 
be  such  as  to  require  other  precautions  in  the  running  of  a 
train,  or  in  the  use  and  occupation  of  the  tracks.     There  may 
be  negligence  which  will  charge  the  company  other  than  the 
bare  omission  to  sound  the  whistle  or  ring  the  bell.     {Bei^iegd 
ca^e,  supra;  Eaton  v.  Erie  R,  Co,^  51  N.  Y.,  544;  Caldwell 
V.  N,  J.  Stbt.  Co.,  47  id.,  282 ;  MaeKay  v.  N,  F.  C  R.  R.  Co., 
35  N.  Y.,  75.)     But,  as  a  general  rule  —  and  if  there  are 
exceptions   to   it   they  can   exist   only  under   very  peculiar 
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circoiDfitaDoeB  and  in  extreme  cases,  and  none  occur  to  ine 
now  —  a  railroad  corporation  is  only  called  upon,  in  adopting 
precautionary  measures  to  prevent  collision  with  and  injury 
to  those  who  in  common  with  it  have  occasion  to  use  public 
highways,  to  have  respect  to  the  moving  of  its  trains  and  the 
use  of  its  road.  A  railroad  company  must  so  operate  its 
trains  and  use  and  occupy  its  railway,  in  the  enjoyment  of 
the  right  of  way  which  it  has  in  common  with  the  ordinary 
traveler,  as  not  to  injure  others  in  the  exercise  of  their  right 
of  way,  provided  the  latter  are  guilty  of  no  want  of  care  on 
their  part.  But  the  rule  which  imposes  the  obligation  of 
care  and  prudence  upon  a  railroad  corporation,  and  meas- 
ures its  liability  to  others  liable  to  receive  injury  from 
moving  cars  or  locomotives,  does  not  call  for  any  act 
outside  of  or  disconnected  with  its  actual  operations,  and 
the  use  of  the  railway.  The  duty  of  posting  flagmen,  or 
having  servants  and  agents,  or  placing  gates  or  other  obstruc- 
tions, or  of  giving  special  or  personal  notice  to  travelers  at 
railway  crossings,  can  only  be  imposed  by  the  legislature. 
Courts  and  juries  cannot,  whatever  may  be  thought  by  them 
of  the  convenience  or  necessity  of  such  or  other  like  precau- 
tions, at  particular  crossings,  hold  the  company  to  provide 
them  under  the  penalty  of  being  charged  wi^h  negligence  for 
the  omission.  Juries  may,  and  must  say,  whether  a  railroad 
company  sought  to  be  charged  for  alleged  negligence,  has,  in 
the  operation  of  its  trains,  the  use  of  its  road  tracks,  and  the 
conduct  of  its  business,  used  that  degree  of  care  and  pru- 
dence which  the  circumstances  and  its  obligation  to  others 
required,  but  beyond  this  they  cannot  go.  Negligence  can- 
not be  predicated  of  omissions  to  do  something  outside  of 
and  beyond  this.  This  principle  is  at  the  foundation  of  the 
decision  of  BeisegeVa  case  and  GripperCs  case  {8upra\  and  has 
been  repeatedly  recognized  and  acted  upon  by  this  court 
since.  The  portion  of  the  charge  now  under  review  is  some- 
what equivocal.  It  does  not  directly  point  to  acts  to  be  per- 
formed by  the  defendant,  outside  of  and  disconnected  with 
the  actual  use  of  the  road  and  the  operation  of  its  trains,  and 
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the  necessity  of  measores  apart  from  either  and  designed  to 
operate  only  upon  and  affect  the  acts  of  those  who  might  be 
exposed  to  injury,  by  crossing  on  the  track  simultaneously 
with  a  train  of  cars,  but,  perhaps,  it  is  capable  of  a  construc- 
tion which  would  authorize  the  jury  to  say  that  some  pre- 
cautions should  have  been  taken  at  the  crossing,  by  which  the 
plaintiff  would  have  been  warned  of  the  approach  of  the 
train,  and  prevented  from  attempting  to  cross  the  road.  The 
instruction  in  the  form  given  was,  at  least,  equivocal,  and  may 
have  misled  the  jury. 

The  second  and  last  exception  is  to  that  part  of  the  chai^ 
in  which  the  jury  were  told  "  that,  considering  the  nature  of 
the  business  in  which  the  defendant  was  engaged,  and  the 
hazard  attending  the  running  of  cars  in  the  streets  of  a  city, 
and  particularly  on  a  dark  night,  the  defendant  was  bound  to 
exercise  the  utmost  care  and  diligence,  and  to  use  all  the 
means  and  measures  of  precaution  which  the  highest  pru- 
dence could  suggest,  and  which  it  was  in  its  power  to  employ." 

If  the  means  and  measures  of  precaution,  which  "  the  high- 
est prudence  could  suggest,  and  which  it  was  in  the  defendant's 
power  to  employ,"  were  used  by  railroad  corporations  to 
prevent  collisions  and  injuries  to  third  person^  at  street  and 
highway  crossir^^,  all  damage  and  injury  to  travelers  and 
others  having  occasion  to  use  or  be  upon  the  streets  would  be 
absolutely  prevented  and  made  impossible  except  by  the  willful 
act  of  the  party  injured.  This  could  be  effected  in  any  one  of 
several  ways,  which  readily  suggest  themselves.  The  placing 
a  gate  at  the  intersection  of  the  highway  and  railway,  in 
charge  of  the  servants  and  agents  of  the  company,  or  the 
stationing  of  one  or  more  men  at  the  crossing,  to  warn  all  that 
should  come  in  the  vicinity  of  the  danger,  or  if  need  be,  by 
force  to  prevent  them  from  passing  upon  the  track,  would  be 
effectual  to  prevent  all  injury,  and  if  the  stringent  and  far- 
reaching  rule  laid  down  in  this  case  is  to  be  adopted  and 
followed,  the  courts  will  be  relieved  from  all  cases  of  this 
character.  It  would  greatly  simplify  the  law,  and  relieve 
trials  of  actions  of  this  character  from  much  of  the  difficulty 
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which  is  now  experienced,  to  adopt  such  a  nile.  This 
instruction  is  supposed  to  be  warranted  by  Johnson  v.  Hud- 
son a.  li.  R.  Co,  {30  N.  T.,  65),  in  which  the  same  language 
was  employed  by  the  judge  in  submitting  the  case  to  the  jury, 
and  the  charge  was  approved,  and  the  verdict  and  judgment 
sustained  by  this  court.  But  the  circumstances  of  the  case, 
and  the  n^ligence  there  alleged,  differed  essentially  from  the 
case  before  us,  and  the  judge  materially  qualified  and  limited 
this  part  of  the  charge  by  reference  to  the  circumstances  and 
the  character  of  the  omissions  of  what  was  claimed  to  be  the 
duty  of  the  defendants  upon  the  occasion  of  the  injury.  By 
his  remarks,  immediately  following  this  clause,  the  judge 
clearly  restricted  their  application  and  confined  the  jury  in 
their  deliberations  to  the  omission  of  the  defendant  to  use 
bells  and  lights  upon  the  cars  '^  as  a  measure  that  the  pru- 
dence and  foresight  they  were  bound  to  exercise  ought  to 
have  suggested."  With  this  qualification  and  limitation  the 
charge  was  proper  and  could  not  have  prejudiced  the  defend- 
ant, and  it  was  rightly  upheld  in  this  court.  But  it  by  no 
means  justifies  the  broad  proposition  of  the  judge  in  this  case, 
without  qualification  or  limitation.  Although  Judge  Denio 
does  say  that  the  judge  did  not,  in  his  opinion,  overstate  the 
obligations  which  attach  to  persons  running  cars  in  the  night, 
etc.,  he  had  just  before  said  that  the  judge,  in  this  part  of  the 
charge,  was  calling  the  attention  of  the  jury  to  the  peculiari- 
ties of  the  case  before  them,  and  doubtless  the  author  of  the 
opinion  had  those  peculiarities  in  his  mind  when  he  framed 
the  paragraph  before  referred  to.  The  decision  can  only  be 
taken  as  an  authority  for  the  charge  as  made  with  its  qualifi- 
cations, and  not  for  the  broad  proposition,  as  stated  in  this 
case,  without  limitation.  Judge  Denio  recognizes  in  the 
same  opinion  the  well  established  distinction  between  the 
duties  which  a  carrier  of  persons  owes  to  his  passengers  and 
that  which  persons  outside  the  carriage  are  entitled  to  claim 
from  the  carrier,  and  yet,  if  this  charge  can  be  sustained,  that 
distinction  is  abolished.  The  measure  of  the  duty  which 
railroad  corporations,  in  running  their  trains  upon  or  across 
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public  highways,  owe  to  the  public,  is  variously  stated  and 
in  some  cases  very  general  language  is  employed,  but  in  no 
well  considered  case  is  it  held  that  the  same  extreme  care 
and  prudence  is  required  to  be  exercised  to  guard  against 
injury  to  third  persons  and  the  public,  as  is  requii*ed  to  be 
exercised  in  respect  to  their  passengera,  and  in  the  perform- 
ance of  their  duties  as  carriers  of  persons.  The  degree  of 
care  as  well  upon  the  part  of  a  person  traveling  upon  a  high- 
way, as  on  the  part  of  a  railway  corporation  crossing  a  highway, 
varies  according  to  the  circumstances  of  the  case,  and  while 
the  traveler  may  be  only  held  to  the  exercise  of  ordinary  care 
and  the  use  of  ordinary  means  to  avoid  danger,  the  railroad 
company  is  held  to  a  high  degree  of  care,  and  in  all  cases  it 
may  be  said  it  is  bound  to  exercise  a  very  high  degree  of 
vigilance,  and  whether  either  party,  in  case  of  damage  from 
collision,  used  all  the  precaution  and  care  exacted  of  him  by 
law,  necessarily  depends  upon  all  of  the  circumstances  of  the> 
case.  No  rule  can  be  definitely  declared  which  will  greatly 
aid  in  determining  the  precise  limits  of  the  duty  of  either 
party  in  such  cases.  In  other  words,  as  said  by  Judge  JoHir- 
80N,  in  Kelsey  v.  Barney  (2  Kern.,  425) :  "  The  degree  of  care 
imposed  is  not  capable  of  exact  definition.  The  diiBcnlty  is 
inherent  in  the  subject."  The  principle  contended  for  by 
the  plaintiff  was  directly  involved  in  the  case  cited,  and  was 
presented  by  an  exception  to  the  refusal  of  the  judge  to 
charge  as  requested,  and  the  court  held  that  the  plaintiff  was 
not  entitled  to  the  instruction  asked,  and  that  the  defendant 
was  not  necessarily  liable,  although  by  the  utmost  precaution 
and  care  the  collision  might  have  been  avoided.  The  general 
rule  is  that  the  care  of  a  railroad  company,  in  the  operation 
of  its  trains,  must  be  proportioned  to  the  danger  of  accidents, 
and  that  when  there  is  great  danger  there  must  be  a  corres- 
ponding degree  of  care.  In  some  cases,  and  under  some  cir- 
cumstances, ordinary  care  may  demand  a  very  high  degree 
of  vigilance  and  precaution,  but  this  does  not  necessarily 
include  all  that  is  physically  possible.  {Cook  v.  N.  Y.  C,  R, 
<7<?.,  1  Abb.  Ct.  of  Appeals  Cases,  432 ;  Fero  v.  Buff,  dk  S. 
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Z.  B.  Co.,  22  N.  Y.,  209 ;  Maginnu  v.  N.  Y.  C.  <&  B.  R. 
R.  R.  Co.,  52  id.,  215.) 

The  charge  as  to  the  degree  of  care,  and  the  character  of 
the  measures  to  avoid  injury  r^uired  to  be  exercised  and 
employed  by  the  defendant,  was  erroneous. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

AU  concur. 

Judgment  reversed. 


Demming  L.  Eathbokb,  Trustee,  etc.,  Kespondent,  v.  Petbb   im    wi 

HooNEY,  impleaded,  etc.,  Appellant.  imj» 

8.  died  seized  of  certain  premises,  leaving  a  will  by  whicfaL  she  devised    ^^  ??* — 
the  same  to  B.  in  trust  to  receive  the  rents  and  profits  and  apply  to       .  .^   ^^^ 
the  benefit  of  R.  during  her  Ufe,  remainder  to  B.  in  fee.    B.  and  R.    — 
united  in  executing  a  mortgage,  in  their  individual  capacity,  upon  the 
premises,  which  was  foreclosed,  they  being  made  parties  defendant 
There  was  no  allusion  in  the  mortgage  or  subsequent  proceedings  to 
the  trust,  or  to  B.  in  the  character  of  trustee.    In  an  action  of  ejectment 
brought  by  plaintiff,  who  succeeded  to  the  interest  of  B.  as  trustee, 
defendant  claimed  under  the  foreclosure  sale.    HM^  that  the  mortgage 
bound  the  interest  of  B.  in  the  remainder,  but  did  not  affect  the  life 
estate  held  by  her  in  trust,  as  she  had  no  power  of  disposition  over  it 
(1  R.  8.,  729,  §  65)  and  as  R.  had  no  estate  or  interest  In  the  land ;  and 
that  the  Judgment  of  foreclosure  did  not  operate  as  an  estoppel  to  pre- 
clude plaintilf  from  asserting  title. 

It  is  the  proper  purpose  and  scope  of  a  foreclosure  suit  to  bar  interests  in 
the  equity  of  redemption,  and  the  decree  does  not  affect  rights  para- 
mount to  those  of  the  mortgagor  and  mortgagee. 

A  Judgment  against  a  party  sued  as  an  individual  is  not  an  estoppel  in  a  sub- 
sequent action  in  which  he  sues  or  is  sued  in  a  representative  capacity. 

The  provision  of  the  act  of  1854,  in  reference  to  the  city  of  Brooklyn 
(§88,  chap.  884,  Laws  of  1854),  declaring  that  a  conveyance  on  tax 
sales  in  said  city  *'  shall  contain  a  brief  statement  of  the  proceedings  had 
for  the  sale,**  and  "  shall  be  evidence  that  such  sale  and  other  proceed- 
ings "  were  regular,  makes  the  conveyance  evidence  only  of  the  regu- 
larity of  the  sale  and  the  other  proceedings  connected  with  it,  not  of 
the  assessment  or  proceedings  which  take  place  before  the  right  to  sell 
attaches;  and  to  sustain  such  a  conveyance  the  regularity  of  these  pre- 
liminary proceedings  must  be  shown. 

(Argued  September  2d,  1874;  decided  October  6, 1874.) 
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Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  decision  of  the  court  upon  trial  without  a 

This  was  an  action  of  ejectment  brought  to  recover  po88efi- 
sion  of  a  certain  house  and  lot  in  the  city  of  Brooklyn. 

On  or  about  April  1st,  1857,  one  Rebecca  Smith  died  seized 
of  the  premises  in  question.  By  her  will,  duly  admitted  to 
probate  June  22d,  1857,  she  disposed  of  these  premises  in  the 
following  language,  to  wit :  "  I  give  and  devise  my  house 
and  lotj^known  as  (107)  one  hundred  and  seven  Pearl  street, 
in  the  city  of  Brooklyn,  county  of  Kings  and  State  of  New 
York,  to  my  granddaughter,  Maria  A.  Brown,  in  trust,  to 
receive  the  rents  and  profits  thereof  and  apply  the  same  to 
the  use  of  my  daughter,  Maria  Hathbone,  during  her  natural 
life ;  and  from  and  after  the  decease  of  my  said  daughter  I 
give  and  devise  the  same  to  my  said  granddau^ter,  Maria 
A.  Brown,  her  heirs  and  assigns,  forever." 

On  November  15,  1862,  Maria  Eathbone  and  Maria  A. 
Brown,  by  a  mortgage  in  the  usual  form,  mortgaged  the 
premises  in  question  to  one  Sarah  Stothard  to  secure  the  pay- 
ment of  $1,500  and  interest.  Default  having  been  made  in 
the  payment,  the  mortgagee  brought  an  action  for  the  fore- 
closure of  tins  mortgage,  in  which  action  Maria  Kathbone  and 
Maria  A.  Brown  were  the  sole  defendants.  No  allusion  was 
made  in  the  complaint  to  the  trust  or  to  the  position  of  Maria 
Rathbone,  as  trustee.  It  was  simply  in  the  usual  form.  The 
defendants  appeared  by  attorney  and  waived  service  of  all 
papero.  The  usual  judgment  of  foreclosure  and  sale  was 
entered  and  the  premises  sold  thei*eunder.  Defendant  claims, 
through  various  mesne  conveyances,  under  the  deed  given  on 
such  sale.  Maria  A.  Brown  died  December  12th,  1868,  and 
plaintiff  was  appointed  trustee  in  her  stead. 

Defendant  also  offered  in  evidence  a  conveyance  to  him  of 
the  premises  in  question  bj'  the  permanent  board  of  water 
and  sewerage  commissioners  of  the  city  of  Brooklyn  upon 
sale  for  a  water  tax,  dated  April  20th,  1872,  which  convey- 
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aoce  recited  the  assessment  of  the  tax  and  the  various 
subsequent  proceedings  required  by  the  statute  up  to  and 
including  the  sale  of  the  premises  for  a  term  of  years. 

Carlisle  Norwood^  Jr.^  for  the  appellant.  The  judgment  in 
the  foreclosure  suit  is  a  bar  to  the  claim  of  plaintiflF.  {Clemens 
V.  CleinenSj  37  N.  Y.,  89;  Gates  v.  Preston^  41  id.,  113; 
WhiU  V.  MerriU,  7  id.,  352 ;  Fish^  v.  Hepburn,  48  id.,  52 ; 
Demarest  v.  Dary,  32  id.,  281 ;  Kinnier  v.  Kinnier,  45  id., 
635 ;  Woodgate  v.  Fleet,  44  id.,  1 ;  White  v.  Coatsworth,  6 
id.,  137 ;  Kemp's  Lessee  v.  Kennedy,  5  Cranch,  486  ;  Savage 
V.  Allen,  54  id.,  468 ;  Shaw  v.  Dusenhury,  13  Gray,  292.) 
A  prior  judgment  is  conclusive  as  to  all  having  an  interest  in 
the  subject-matter  of  the  suit.  {Bates  v.  Stanton,  1  Duer, 
79 ;  1  Greenl.  Ev.,  §  523  ;  Howell's  State  Trials,  538  ;  Burr 
V.  Bigler,  16  Abb.,  177;  M(mroe  v.  Ddawan,  26  Barb.,  16.) 
The  conveyance  from  the  water  board  of  Brooklyn  yt?^  prima 
facU  evidence  of  the  validity  of  the  preliminary  proceed- 
ings. (Chap.  396,  Laws  of  1869  ;  chap.  384,  Laws  of  1864  ; 
McCready  v.  Seaton,  4  Am.,  225 ;  Firday  v.  Cook,  54  Barb., 
29  ;  Johnson  v.  Ehoood,  53  N.  T.,  431.) 

N',  77.  Clement  for  the  respondent.  The  mortgage  was 
absolutely  void,  except  as  to  the  vested  remainder  of  Maria 
A.  Brown.  (1  R.  S.  [Edm.'s  ed.],  678,  §§  56  [3],  60,  63,  65 ; 
Cruger  v.  Jones,  18  Barb.,  467 ;  Noyes  v.  Blakeinan,  2  Seld., 
567 ;  HaUet  v.  Thompson,  5  Paige,  583 ;  Genet  v.  Foster,  18 
How.,  64.)  The  trust  interest  was  a  superior  title  to  the 
mortgage.  {Moloney  v.  Hora/n,  49  N.  T.,  Ill;  Lewis  v. 
SmM,  6  Seld.,  502,)  The  defence  of  the  water  sale  is  not 
established.  The  deed  is  only  evidence  of  the  sale  and  of  the 
proceedings  of  the  sale.  (Laws  1864,  p.  881,  §  33 ;  Beekman 
V.  Bigham,  1  Seld.,  366 ;  Brwnner  v.  EaMman,  50  Barb.,  640.) 

Andbews,  J.     Mary  A.  Brown  took,  under  the  will  of 
Rebecca  Smith,  an  estate  as  trustee  for  the  life  of  Maria  Rath- 
bone  in  the  premises  in  question,  and  also  a  vested  remainder 
SicKBLS — Vol.  XIIL        69 
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in  fee.  The  trust  was  to  receive  the  rents  and  profits  of  the 
land,  and  apply  them  to  tlie  use  of  Maria  Rathbone  during 
her  life,  and  is  one  of  the  express  trusts  authorized  by  the 
Revised  Statutes.  (1  R.  S.,  729,  §  55.)  Mary  A.  Brown 
had  therefore,  after  the  death  of  the  testatrix,  an  interest 
in  the  premises  as  trustee,  and  also  in  her  own  right  as 
remainderman.  In  respect  to  the  latter  she  had. complete 
power  of  disposition.  She  could  alien  or  incumber  it, 
and  it  was  subject  to  her  debts.  In  respect  to  her  interest 
as  trustee,  she  had  no  power  of  disposition  whatever,  and 
any  attempt  to  sell  or  mortgage  it  would  have  been  by 
the  express  terms  of  the  statute,  absolutely  void.  (Sec.  65.) 
The  cestui  que  trusty  Maria  Rathbone,  took  under  the  will  no 
estate  or  interest  in  the  land.  (Sec.  60.)  Whilt  the  title  was  iu 
this  condition,  Mary  A.  Brown  and  Maria  Rathbone  united  in 
executing  a  mortgage  on  the  premises  to  Sarah  Stothard  for 
$1,500,  under  the  foreclosure  of  which  the  defendant  claims 
title.  The  mortgage  attached  to  and  bound  the  interest  of  Mrs. 
Brown  in  the  remainder,  but  it  did  not  affect  the  life  estate 
held  by  her  as  trustee.  That  interest  was  inalienable,  and  if 
the  mortgage  had  purported  to  change  it,  or  had  been  execu- 
ted by  Mi*s.  Brown  as  trustee,  it  would  have  been  ineffectual 
and  void.  This  is  not  disputed  by  the  counsel  for  the  defend- 
ant, but  it  is  claimed  that  judgment  of  foreclosure  operates 
as  an  estoppel,  and  precludes  tlie  plaintiff,  who  has  succeeded 
Mrs.  Brown  as  trustee  in  the  trust  created  by  the  will,  from 
•  asserting  a  title  to  the  premises.  There  is  no  ground  upon 
which  this  claim  can  be  supported.  The  mortgage  was  exe- 
cuted by  the  mortgagors  in  tlieir  individual  character.  The 
foreclosure  action  was  against  them  as  individuals  and  the  judg- 
ment passed  against  them  by  default.  There  was  no  allusion 
in  the  mortgage  or  in  any  of  the  subsequent  proceedings,  to  the 
trust  or  to  the  position  or  character  of  Mrs.  Brown  as  trustee. 
The  complaint  in  the  foreclosure  suit  was  in  the  ordinary  fonu, 
and  the  plaintiff  therein  demanded  the  usual  relief,  viz.,  the 
sale  of  the  premises  and  that  the  mortgagors  and  all  claiming 
under  them  be  barred  and  foreclosed  of  all  right,  claim,  lien, 
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and  equity  of  redemption  therein,  and  the  judgment  in  this 
respect  followed  the  complaint  and  also  contained  the  usual 
clause  that  the  purchaser  at  the  sale  be  let  into  possession  on 
production  of  the  referee's  deed. 

It  is  obvious  that  the  validity  of  the  mortgage,  as  a  mort- 
gage of  the  trust  estate,  was  not  and  could  not  have  been 
adjudged  in  the  foreclosure  suit.  The  plaintiff  was  entitled 
to  the  judgment  rendered,  wholly  irrespective  of  that  question. 
The  mortgage  bound  the  interest  of  Mrs.  Brown,  in  the 
remainder  and  the  judgment  followed  by  a  sale,  extinguished 
it,  and  it  passed  to  the  purchaser.  It  cannot  be  presumed  that 
the  court  intended  by  the  judgment  to  establish  the  validity 
of  the  mortgage,  as  a  charge  upon  the  trust  estate,  in  face  of 
the  statute  which  makes  every  conveyance  or  other  act  of  a 
trustee  in  contravention  of  the  trust  absolutely  void. 

The  title  which  the  plaintiff  inthis  action  asserts  as  trustee 
is  consistent  with  the  judgment  in  the  foreclosure  suit.  That 
judgment  was  final  for  its  own  proper  purpose  and  object,  and 
no  further.  (3  East,  346.)  It  is  the  proper  purpose  and  scope 
of  a  foreclosure  suit  to  bar  interests  in  the  equity  of  redemption, 
and  the  decree  does  not  affect  rights  paramount  to  those  of 
the  mortgagor  and  mortgagee  {Lewis  v.  Smithy  5  Seld.,  502), 
and  such  was  the  interest  which  Mrs.  Brown  had  as  trustee 
when  she  executed  the  mortgage.  Her  interest  in  remainder 
was  subordinate  to  the  prior  estate  for  life  in  trust  cre- 
ated by  the  will  and  she  was  not  bound  to  set  up  her  claim 
as  trustee,  when  made  a  party  to  the  foreclosure  in  the 
absence  of  any  averment  in  the  complaint  in  respect  to  that 
interest  or  claim  or  that  it  was  subject  to  the  mortgage.  It 
is  also  a  conclusive  answer  to  the  claim  that  the  judgment  in 
.  the  foreclosure  suit  is  an  estoppel,  that  a  judgment  against  a 
party  sued  as  an  individual  is  not  an  estoppel  in  a  subsequent 
action  in  which  he  sues  or  is  sued  in  another  capacity  or 
character.  In  the  latter  case  he  is  in  contemplation  of  law  a 
distinct  person  and  a  stranger  to  the  prior  proceedings  and 
judgment.     {RohinsoiVs  Case^  5  Co.,  32, 36 ;  Jackson  v.  MillSy 
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13  J.  R.,  463  ;  Sinclair  v.  Jacksoriy  8  Cow.,  565  ;  Jackdon  v. 
Hoffman,  9  id.,  271.) 

The  plaintiff  was  therefore  entitled  to  recover  the  premises 
in  controversy  unless  the  title  of  the  trustee  was  divested 
by   the  sale  for  water  tax  in   1868.      The  defendant,  to 
establish  his  title  under  that  sale,  offered  in   evidence  a 
conveyance  for  a  term  of  years  of  the  pi*emises  in  ques- 
tion executed  to  him  by  the  board  of  water  and  sewer- 
age commissioners  of  Brooklyn  in  1872,  which  purported  to 
have  been  made  pursuant  to  a  sale  made  in  1868  for  the  non- 
payment of  water  rates.     The  conveyance  recited  the  assess- 
ment of  the  tax,  and  all  the  jurisdictional  facts  and  pro- 
ceedings, essential  to  justify  the  sale,  and  it  is  claimed  that 
the  conveyance  was  prima  facie  evidence  of  the  regularity 
of  the  sale,  and  of  all  the  prior  proceedings  recited  therein. 
The  statute  (Laws  of  1854,  chap.  384,  §  33)  declares  that  a 
conveyance-  on  tax  sales  in  Brooklyn  "  shall  contain  a  brief 
statement  of  the  proceedings  had  for  the  sale  of  the  lands, 
and  shall  be  evidence  that  such  sale  and  other  proceedings 
were  regularly  made  and  had  according  to  the  provisions  of  the 
act."    It  is  I  think  the  true  construction  of  the  statute,  that 
the  conveyance  is  evidence  of  those  proceedings  only  which  are 
to  be  stated  in  it.    These  embrace  the  sale  and  the  other  pro- 
ceedings connected  with  the  sale,  but  not  the  assessment  or 
proceedings  which  take  place  before  the  right  to  sell  attaches. 
{Beatman  v.  Bigham  1  Seld.,   366.)    No  proof  was  given 
in  respect  to  the  tax  title  beyond  the  production  of  the  con- 
veyance, and  the  defence  founded  upon  it  was  not  thereby 
established. 

The  other  points  made  by  the  defendant  have  been  exam- 
ined but  I  see  no  ground  for  disturbing  the  judgment,  and 
it  should  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 
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John  Fabkbs,  Appellant  and  Hespondent,  v.  Jameb  Lanbt 

et  al.,. Appellants  and  Bespondents. 

Where,  in  an  action  brought  to  recover  damages  for  alleged  wrongful  acts 
and  to  restrain  the  continuance  thereof,  all  the  issues  are  ordered  to 
be  tried  by  a  jury,  the  plaintifF  does  not  waive  his  right  to  the  equitable 
relief  by  proceeding  to  trial  under  the  order.  The  vei-dict  must  deter- 
mine all  of  the  issues  so  as  to  enable)  the  court  to  give  judgment  upon  the 
entire  case  and  as  to  all  the  relief  demanded;  if  it  does  not  it  is  defective 
and  should  be  set  aside.  While  the  order  remains  in  force  the  trial 
court  has  no  authority  to  make  additional  findings  upon  which,  together 
with  the  verdict,  to  render  judgment. 

The  court  has  power  in  such  an  action  to  direct  any  or  all  of  the  issues 
of  fact  to  be  tried  by  a  jury.    (Code,  §  854.) 

Plaintiff  brought  his  action  to  restrain  the  further  commission  of  an  alleged 
nuisance  and  for  damages  sustained  in  consequence  thereof.  The  answer 
was,  in  substance,  a  general  denial.  The  court  directed  all  the  issues  to 
be  tried  by  a  jury.  The  jury  rendered  a  verdict  in  favor  of  plaintiff  for 
twenty-five  dollars  damages.  Hdd,  that  the  verdict  necessarily  found 
that  defendants  had  committed  the  acts  (presumptively  all  of  them) 
charged^  and  that  such  acts  produced  the  injurious  results  alleged,  and 
authorized  a  judgment  restraining  such  acts  as  well  as  for  damages;  and 
that  upon  the  ordering  of  such  judgment  the  costs  were  in  the  discretion 
of  the  court. 

Parker  v.  Laney  (1  N.  Y.  S.  C.  [T.  &  C],  590)  reversed. 

(Argued  September  S99, 1874;  decided  October  6,  1874.) 

Appeals  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  rerersing  an  order 
of  Special  Term  which  denied  a  motion  on  the  part  of 
defendants  to  set  aside  the  findings  and  decision  of  the  court, 
the  judgment  and  all  proceedings  herein  subsequent  to  ver- 
dict ;  also  setting  aside  said  findings  and  ordering  the  cause 
to  be  moved  at  Special  Term  on  the  equitable  cause  of  action 
set  forth  in  the  complaint.  (Reported  below,  1  N.  Y.  S.  C. 
[T.  &  C],  590.) 

Both  parties  have  appealed  from  portions  of  the  order ;  the 
plaintiff  from  that  part  reversing  the  order  of  the  Special 
Term,  and  the  defendants  from  that  part  of  the  order  directing 
that  the  verdict  should  stand,  and  that  a  further  trial  be  had  at 
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Special  Term  and  a  determination  made  as  to  facts  in  issue, 
which  were  assumed  hy  the  General  Term  not  to  have  been 
determined  by  the  verdict,  and  were  deemed  essential  to  a 
determination  of  the  rights  of  the  parties,  upon  which  addi- 
tional facts  and  the  verdict  final  judgment  was  directed  to  be 
given. 

This  action  was  brought  to  restrain  the  ftirther  continuance 
of  an  alleged  nuisance,  and  to  recover  damages  theretofore 
sustained  thereby. 

The  complaint  alleged  that  the  plaintiff  was  the  owner  of 
a  valuable  house  situate  in  the  city  of  Rochester,  in  which  he 
and  his  family  resided.  That  the  defendants  were  in  posses- 
sion of  premises  in  the  immediate  vicinity,  upon  which  they 
had  erected  certain  wooden  structures,  used  in  part  for  the 
storage  of  old  iron.  That  such  iron  was  so  handled  and 
managed  as  to  cause  great  and  unpleasant  noises,  injurious  to 
the  comfort  and  health  of  the  plaintiff  and  his  family.  That 
upon  the  roofs  of  the  structures  they  spread  old  rags  and 
sheepskins,  for  the  purpose  of  drying,  which  emitted  unwhole- 
some, unpleasant,  offensive  and  infectious  odors  and  smells, 
whereby  the  health  and  comfort  of  the  plaintiff  had  been 
greatly  impaired,  and  demanded  that  the  defendants  be 
thenceforth  restrained  from  the  doing  of  these  acts,  and  a 
recovery  of  damages  theretofore  sustained  therefrom.  Tlie 
answer,  among  other  things,  denied  the  doing  of  the  wrong- 
ful acts  charged.  The  cause  being  at  issue,  was  placed  upon 
the  calendar  of  the  Special  Term,  and  moved  for  trial  before 
the  court,  whereupon  the  defendant  demanded  that  it  be 
tried  by  jury.  The  court  ordered  that  the  cause  go  over  to 
the  next  circuit  to  be  held  in  the  county,  and  that  a  jury  trial 
be  had  therein.  In  this  order  both  parties  acquiesced,  and 
the  cause  was  so  tried,  and  the  jury  found  for  the  plaintiff 
twenty-five  dollars  damages.  The  trial  judge  thereafter 
found  certain  additional  facts  as  to  the  location  of  the  prem- 
ises and  the  extent  and  character  of  tlie  acts  complained  of, 
and  ordered  judgment  for  the  plaintiff,  perpetually  restraining 
the  defendants  from  pounding  old  iron  and  other  metals  out- 
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side  of  their  buildings,  in  such  manner  as  that  loud  and 
unpleasant  noises  would  enter  the  dwelling-house  of  the 
plaintiff  and  annoy  the  occupants  thereof,  and  from  spreading 
and  drying  rags  and  sheepskins  so  near  the  plaintiff's  house 
as  that  unpleasant  odors  arising  therefrom  would  enter  said 
house,  with  the  damages  found  by  the  jury  and  the  costs  to 
be  taxed.    Judgment  was  perfected  accordingly. 

J.  A.  StvU  for  the  plaintiff.  The  verdict  of  the  jury  dis- 
posed of  all  the  issues,  and  there  was  no  need  for  further 
trial.     {Davis  v.  Morris,  36  N.  Y.,  569.) 

J.  G.  Cochrane  for  the  defendants. 

Gboyer,  J.  Section  253  of  the  Code  provides  that  actions 
for  the  recovery  of  money  only  or  of  specific  real  or  personal 
property,  or  for  divorce  upon  the  ground  of  adultery,  must  be 
tried  by  jury,  unless  waived,  as  provided  in  section  266,  or  a 
reference  be  ordered.  Section  254  provides  that  every  other 
issue  is  triable  by  the  court,  which,  however,  may  order  the 
whole  issue  or  any  specific  question  of  fact  involved  therein 
to  be  tried  by  a  jury,  or  may  refer  it,  etc.  The  latter  section 
must,  of  course,  so  far  as  it  provides  for  trial  by  the  court,  be 
controlled  by  section  2,  article  1,  of  the  Constitution,  which 
provides  that  the  trial  by  jury,  in  all  cases  in  which  it  had 
been  theretofore  used,  should  remain  inviolate  forever;  but 
this  provision  has  no  effect  upon  the  power  conferred  to  order 
a  jury  trial  in  all  cases  embraced  in  the  section.  The  order 
for  such  trial  was,  therefore,  valid,  irrespective  of  the  question 
whether  the  issues  might  have  been  tried  by  the  court  or  not. 
The  relief  demanded  was,  in  addition  to  a  recovery  of  money, 
to  restrain  the  defendants  from  the  continuance  of  the  acts 
complained  of.  This  might  all  be  obtained  in  one  action. 
{Coming  v.  Troy  Iron  and  Nail  Factory,  40  N.  Y.,  191.) 
The  plaintiff  did  not  waive  or  at  all  affect  1ms  right  to  this 
relief  by  proceeding  to  a  jury  trial  under  the  order.  That 
order  embraced  all  the  issues  in  the  cause,  and  all  must  be  so 
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tried  while  the  order  remained  in  force.  It  follows  that, 
while  it  so  remained,  it  was  irregular  for  the  trial  judge  to 
find  additional  facts  upon  which,  together  with  the  verdict, 
judgment  should  be  given.  He  had  no  authority  to  make 
any  such  finding.  Had  the  order  directed  the  trial  of-  some 
specific  question  of  fact  only  by  jury,  such  a  proceeding  would 
have  been  proper.  It  follows  that  if  the  verdict  did  not 
determine  all  the  material  issues  of  fabt,  so  as  to  enable  the 
court  to  give  judgment  upon  the  entire  ease  and  as  to  all  the 
relief  demanded,  it  was  defective,  and  should  have  been  set 
aside  as  such  and  a  new  trial  ordered.  Tnie  the  plaintiff 
might,  if  he  chose,  discontinue  the  action  as  to  the  additional 
relief,  and  enter  judgment  for  the  recovery  of  the  monej' 
found  by  the  verdict,  but  the  defendants  had  no  such  right. 
It  would  have  been  improper  for  the  clerk  to  enter  judgment 
upon  the  verdict  as  in  an  action  for  the  recovery  of  money 
only.  It  was  for  the  court  to  make  an  order  specifying  the 
judgment  to  be  given  at  the  time  the  verdict  was  rendered, 
or  upon  further  consideration,  pursuant  to  section  264  of  the 
Code. 

This  brings  ns  to  the  question  whether  the  verdict  did 
determine  all  the  issues  so  as  to  enable  the  court  to  give 
judgment  upon  the  entire  case.  If  it  did  it  should  stand,  and 
such  judgment  be  given.  If  not,  as  we  have  seen,  it  should 
have  been  set  aside  as  defective  and  another  trial  had. 

The  issues  were  whether  the  defendants  had  done  the  acts 
charged  in  the  complaint,  and  whether  such  acts  produced  the 
injury  to  the  plaintiff's  house  complained  of.  Tlie  verdict 
necessarily  finds  that  the  defendants  had  committed  some  or  all 
the  acts  charged  —  presumptively  all  —  and  that  such  acts  did 
produce  the  injurious  results  to  the  plaintiff's  house  as  charged. 
It  therefore  authorized  a  judgment  restraining  such  acts. 
Such  judgment  was,  therefore,  properly  ordered  by  the 
court.  Tliis  made  the  costs  discretionary.  (Code,  §  306.) 
In  the  exercise  of  its  discretion  the  court  gave  costs  to  the 
plaintiff.  The  judgment,  being  authorized  by  the  verdict 
should  stand  as  final  between  the  parties. 
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The  order  of  the  General  Term  setting  this  aside  and 
directing  a  trial  of  the  issues  other  than  that  as  to  damages, 
should  be  reversed,  and  the  order  of  the  Special  Term,  so  far 
as  it  denied  the  defendants'  motion  to  set  aside  the  judgment, 
aflSnned.  No  costs  of  appeal  to  this  court  should  be  given  to 
either  party. 

All  concur,  except  Chubch,  Ch.  J.,  and  Folobb,  J.,  not 
voting ;  Allen,  J.,  concurring  in  result. 

Ordered  accordingly. 


Theodore  M.  Davis,  Receiver,  etc..  Respondent,  v.  Henrt 
D.  Stover,  impleaded,  etc.,  Appellant. 

Where  one  indebted  to  an  estate  in  the  hands  of  receiver,  executor  or 
trustee,  is  employed  to  render  necessary  services  for  the  benefit  and 
protection  of  the  estate,  the  value  of  his  services  is  a  proper  counter- 
claim in  an  action  to  recover  the  debt. 

(Argued  September  30, 1874 ;  decided  October  6,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Courp 
of  Common  Pleas  for  the  city  and  county  of  New  York-, 
affirming  a  judgment  in  favor  of  plaintiflF  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  by  plaintiff  as  receiver  of  tlie 
Ocean  National  Bank  of  the  city  of  New  York,  upon  four 
promissory  notes,  executed  by  defendant  Brown  as  maker, 
and  defendant  Stover  as  indorser,  held  by  said  bank.  Defend- 
ant Stover,  alone  was  served.  He  set  up  as  a  counter-claim, 
a  claim  for  services  rendered  by  him  upon  the  employment 
of  plaintiff  as  receiver  for  the  benefit  of  the  estate.  Upon 
the  trial  evidence  was  given  in  support  of  the  counter-claim, 
but  upon  motion  of  plaintiff 's  counsel  the  same  was  stricken 
out.     To  which  defendant's  counsel  excepted. 

Addison  Brown  for  the  appellant.     Plaintiff  was  author- 
ized to  employ  help  and  pay  for  necessary  services  for  the 
protection  and  benefit  of  the  estate,     {mil  v.  TrusteeSy  28 
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N.  Y.,  673 ;  47  id.,  366 ;  17  Barb.,  391 ;  JSTat/es  v.  Blajik- 
man,  6  N.  Y.,  569 ;  Col.  Ins.  Co.  v.  Stevens^  37  id.,  536 ;  41 
id.,  325.)  It  was  a  proper  counter-claim.  (43  N.  Y.,  419  ; 
48  id.,  674.)  No  objection  to  the  form  of  the  pleadings  can 
be  first  taken  here.  (  Waddell  v.  Darling^  51  N.  Y.,  327, 
333 ;  Jackson  v.  Van  Slyke^  52  id.,  645 ;  McKnight  v.  Deve- 
lin,  id.,  399.) 

Sutherland  D.  Smith  for. the  respondent.  Plaintiff  had 
no  authority  to  bind  the  estate  by  any  such  contract  as  the 
evidence  tended  to  prove.  (13  N.  Y.  Stat,  at  Large,  114; 
In  re  Yan  AUen,  37  Barb.,  225.)  The  claim  is  against 
plaintiiF  individually,  not  on  the  trust  funds.  {Bowman  v. 
TaUman,  2  Robt.,  385;  S.  C,  41  N.  Y.,  619;  Ferrinw. 
Myrick^  41  id.,  315;  Mygatt  v.  Wilcox^  45  id.,  306 ;  Noyes 
V.  Blakeman^  6  id.,  580;  Austin  v.  Munro^  47  id.,  360; 
Bloodgood  v.  Sears^  64  Barb.,  71;  2  Williams'  Exrs.,  1510; 
Myer  et  al.  v.  Cole^  12  J.  R.,  349.)  The  plaintiff  is  but  an 
agent  of  the  comptroller  of  tlie  currency.  {Kennedy  v. 
Oibson,  8  Wall. ,500.) 

Rapallo,  J.  It  is  well  established,  that  a  receiver,  executor 
or  trustee,  has  the  right  to  defray,  out  of  the  trust  fund  in 
his  hands,  expenses  necessary  for  its  protection,  and  where  a 
debtor  to  the  estate  is  employed  to  perform  necessary  services 
for  its  benefit,  we  see  no  objection  to  the  trustee  or  receiver 
applying  to  the  payment  of  the  expense  thus  incurred  the 
demand  which  he,  as  receiver  or  trustee,  had  against  the  person 
employed.  The  same  result  could  be  accomplished  by  pay- 
ing the  party  for  his  services  and  immediately  taking  back 
the  money  so  paid  in  satisfaction  of  the  debt  due  to  the  estate. 
This  would  seem  an  idle  ceremony.  In  either  case  the  true 
point  of  inquiry  would  be  the  propriety  and  bona  jides  of 
the  expenditure  and  the  reasonableness  of  the  amount  paid. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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William    Koenig,    Appellant,  v.   Adam    Steokel    et   al., 

Kespondents. 

The  arrest  and  imprisonment  of  a  judgment  debtor  upon  an  execution 
against  his  body  is  in  law  a  satisfaction  of  the  judgment  so  long  as  the 
imprisonment  continues,  and  during  that  period  no  action  can  be  main- 
tained by  the  judgment  creditor  against  one  standing  as  surety  for  the 
debtor  or  to  enforce  cx)llateral  securities  held  for  the  payment  of  the 
judgment. 

Plaintiff  commenced  an  action  against  B.,  in  a  District  Court  of  the  city  of 
New  York.  B.  made  application  to  have  the  cause  removed  to  the  Court 
of  Common  Pleas  giving  the  bond  required  by  the  statute  (chap.  344, 
Laws  of  1857),  conditioned  for  the  payment  of  any  judgment  recovered 
against  him.  Plaintiff  recovered  judgment.  In  an  action  against  the 
sureties  upon  the  bond,  defendants  showed  that  B.  was  taken  in  execu- 
tion upon  the  judgment.  Held^  that  while  B.'s  imprisonment  coutinued 
the  bond  could  not  be  enforced  either  against  him  or  his  sureties ;  that 
as  it  did  not  appear  that  he  had  been  discharged  the  presumption  was 
his  imprisonment  did  continue;  and  that  the  plaintiff  could  not  maintain 
his  action. 

(Argued  September  80,  1874  ;  decided  October  6, 1874.) 

Appeal  trom  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirming  a  judgment  in 
favor  of  defendants  entered  upon  the  decision  of  the  court 
upon  trial  without  a  jury. 

This  action  was  brought  upon  a  joint  and  several  bond 
executed  by  defendants  and  -one  Sebastian  Banzer,  upon  the 
removal  of  an  action  brought  by  plaintiff  against  said  Banzer 
from  the  Fourth  District  Court  of  the  city  of  New  York  to 
the  Court  of  Common  Pleas,  under  the  provisions  of  the  act 
of  1857,  in  reference  to  the  District  Courts  of  the  city  of  New 
York.  (Chap.  344,  Laws  of  1857.)  The  bond  was  conditioned 
that  the  obligors  would  pay  to  plaintiff  the  amount  of  any 
judgment  he  might  recover  against  defendant  in  the  Com- 
mon Pleas.  PlaintifiE  recovered  a  judgment,  and,  as  the 
evidence  of  the  defendants  showed,  after  the  return  of  an 
execution  thereon  against  the  property  of  Banzer  unsatisfied, 
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an  ejcecution  against  his  body  was  issued,  upon  which  he  was 
arrested  and  imprisoned. 

George  Carpe7iter  for  the  appellant.  The  plea  of  imprison- 
ment is  a  defence  strictly  personal  to  the  principal  debtor. 
{Chapman  v.  ffaUy  11  Wend.,  41 ;  iSunderland  v.  Loderj  5 
id.,  58  ;  Cooper  v.  Bigdow^  1  Cow.,  56 ;  Wakeman  v.  Lyon^ 
9  Wend.,  241.)  The  bond  being  joint  and  several  plaintifi 
had  the  right  to  sue  such  of  the  obligors  as  he  chose.  (Code, 
§  120 ;  Brainard  v.  Jone8y  11  How.,  569 ;  38  Barb.,  623.) 

Samud  Hirsch  for  the  respondents.  The  arrest  of  Banzer 
was,  while  it  continued,  a  satisfaction  of  the  judgment,  and  no 
action  could  be  maintf^ined  against  a  surety  or  upon  collateral 
securities.  {Wichman  v.  Lyon^  9  Wend.,  24;  Cooper  v. 
BigelovOy  1  Cow.,  56;  Jackson  \ ,  Benedict^  13  J.  R.,  533; 
Chapman  v.  Hall^  11  Wend.,  41.)  If  Banzer  was  discharged 
with  plaintiff's  consent  the  judgment  is  discharged.  (2  J. 
Ch.,  430  ;  16  J.  R,  183 ;  Power  v.  Wilson^  7  Cow.,  274 ;  6 
J.  R.,  51 ;  Lathrop  v.  Brigge,  8  Cow.,  171 ;  Hansom  v. 
Keyes,  9  id.,  128 ;  Pouclier  v.  Hatley^  3  Wend.,  184.) 

Andrews,  J.  Tlie  taking  of  the  body  of  Banzer  in  the 
execution  was  in  law  a  satisfaction  of  the  judgment  so  long  as 
the  imprisonment  continued.  The  judgment  was  not  thereby 
absolutely  extinguished,  but  the  imprisonment  barred  the 
creditor  from  all  other  remedy  for  the  collection  of  the  debt 
while  the  debtor  was  in  custody.  The  statute  in  certain 
cases,  after  the  imprisonment  is  at  an  end,  revives  the 
remedy  of  the  creditor  against  the  property  of  the  judgment 
debtor,  but  while  it  continues  no  other  or  diflferent  satisfac- 
tion can  be  obtained.  The  imprisonment  suspends  the  Hen 
of  the  judgment  upon  the  real  estate  of  the  defendant,  and 
tlie  plaintiff  meanwhile  can  neither  bring  an  action  on  the 
judgment  nor  enforce  collateral  securities  for  its  payment. 
The  same  consequences  follow  for  the  time  being  as  from  an 
actual   satisfaction.     In  this  case   the  bond  given   by  the 
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defendants  was  conditioned  to  pay  the  judgment  which 
might  be  recovered  in  the  action  against  Banzer.  The 
defendants  stood  in  the  position  of  sureties  for  the  payment  of 
the  debt,  and  if  it  could  not  be  enforced  against  the  princi- 
pal, it  cannot  be  against  the  defendants.  It  was  shown  on 
the  trial  that  Banzer  was  taken  in  execution  upon  the  judg- 
ment, and  as  it  did  not  appear  that  he  had  been  discharged 
from  imprisonment,  the  presumption  is  that  it  continued  to 
the  time  of  the  commencement  of  the  action.  The  authori- 
ties are  decisive  against  the  right  of  the  plaintiff  to  maintain 
this  action.  (Jackson  v.  Benedict^  IS  J.  R.,  533 ;  Cooper  v. 
BigaioWj  1  Cow.,  66 ;  Sunderland  v.  LodeVj  6  Wend.,  58 ; 
Wakeman  v.  Lyon^  9  id.,  241 ;  Thompson  v.  Parish^  94 
Eng.  C.  L.,  683.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


LiviNGffroN  K.  MiLLBB  et  al.,  Executors,  etc.,  Respondents, 
V,  Julia  Gabdinbb  Ttlbb  et  al..  Appellants. 

Where,  upon  due  notice  of  motion,  an  order  is  granted  by  default,  an 
application  to  open  the  default  and  for  a  rehearing  is  addressed  to  the 
discretion  of  the  Supreme  Court,  and  its  determination  cannot  be 
reviewed  here. 

Upon  a  mortgage  given  prior  to  the  passage  of  the  legal  tender  act  a 
judgment  of  foreclosure  was,  in  the  usual  form,  perfected  in  1867.    In 

'  June,  1870,  upon  motion  of  the  plaintiff  and  notice  to  the  defendants  who 
appeared  (among  them  the  appellants),  an  order  was  granted  by  default 
amending  the  judgment  by  making  the  principal  and  interest  payable 
in  coin.  In  September  the  amount  of  the  judgment  was  paid  in  accord- 
ance with  its  terms  as  amended.  In  September,  1871,  the  appellants 
moved  to  vacate  said  order  and  that  plaintiff  pay  back  the  premium 
upon  the  gold  paid,  which  motion  was  denied.  HMy  that  the  judg- 
ment, as  modified,  was  regular,  and  if  erroneous  could  only  be  corrected 
on  appeal,  from  which  the  appellants  were  precluded  by  allowing  the 
amendment  by  default;  that  the  application  was  to  the  favor  of  the  court 
and  addressed  to  its  discretion;  and  that  the  order  was  not  appealable. 
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Whether  the  Supreme  Court  had  power  to  jp-ant  the  motion,  quare. 
It  ieemSy  that,  conceding  the  power,  it  must  be  an  extreme  case  which 
would  justify  a  court  in  so  varying  the  contracts  and  relations  of 
parties. 
The  reconsideration  by  the  Supreme  Court  of  the  United  States  of  its  flret 
judgment  as  to  the  effect  of  the  legal  tender  act  upon  prior  contracts, 
did  not  affect  existing  judgments  of  State  courts  or  call  for  a  modifica- 
tion and  change  of  their  records. 

(Argued  September  29,  1874;  decided  October  6, 1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  an  order  of 
Special  Term  denying  a  motion  to  vacate  an  order  amending 
the  judgment  herein. 

This  was  an  action  to  foreclose  a  mortgage  given  prior  to 
the  passage  of  the  legal  tender  act. 

In  June,  1867,  the  plaintiffs  recovered  judgment  therein  in 
the  usual  form,  for  the  foreclosure  of  the  mortgage  and  a  sale 
of  the  mortgaged  premises.  In  June,  1870,  upon  the  applica- 
tion of  the  plaintiffs  and  notice  to  the  defendants  who  had 
appeared  in  the  action,  the  judgment  was,  by  order  of  the 
court,  granted  without  opposition  or  appearance  on  the  part 
of  the  defendants,  amended  by  making  the  mortgage  debt 
and  interest  payable  in  coin.  In  September,  1870,  the 
mortgage  debt  and  interest  and  the  costs  of  the  action  were 
paid,  the  debt  and  interest  in  coin,  by  Mr.  Gardner,  the  • 
owner  of  the  mortgaged  premises  and  one  of  the  present 
appellants,  and  the  judgment  satisfied.  In  September,  1871, 
the  present  appellants  moved  to  vacate  the  order  of  June, 
1870,  and  that  the  plaintiffs  pay  to  Mr.  Gardner  the  sum  of 
$551.49  as  and  for  the  premium  upon  the  gold  paid  in  satis- 
faction of  the  judgment  pursuant  to  that  order  and  the  judg- 
ment as  amended,  with  interest  thereon. 

A.  H.  Dyett  for  the  appellants.  Under  the  decision  of  the 
United  States  Supreme  Court,  as  it  stood  when  the  motion  to 
amend  judgment  was  made,  opposition   thereto  would  have 
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been  useless.  {Hapbum  v.  Gh*iswold,  8  Wall.,  603 ;  BrodeHck 
V.  MagraWy  id.,  639.)  After  the  payment  these  decisions  were 
overruled.  {Knox  w,  Lee^  12  Wall.,  457.)  The  court  never 
loses  power  to  correct  or  modify  its  judgments  on  motion 
without  appeal.  (7  Paige,  382  ;  7  Abb.,  9  ;  6  id.,  327;  4  J. 
R,  191 ;  2  Kern.,  316 ;  31  Barb.,  572;  19  How.,  140.)  The 
payment  of  the  judgment  was  compulsory,  not  voluntarj'. 
(19  Wend.,  355 ;  24  id.,  32 ;  29  Barb.,  87.)  The  court  had  a 
right  to  award  restitution.  (10  Wend.,  355 ;  24  id.,  32 ;  29 
Barb.,  87  ;  3  J.  R.,  250.)  The  relief  asked  for  was  a  matter 
of  right,  not  of  discretion.  (Code,  §§  174,  349,  sub.  3,  p.  45  ; 
2  Hilt.,  467;  26  Wend.,  143;  8  Barb.,  81.) 

Livingston  K.  Miller  for  the  respondents.  The  motion 
was  made  too  late.  {Amory  v.  Amory^  3  Abb.  [N.  S.],  16.) 
Money  paid  under  a  mistake  of  law  cannot  be  recovered  back. 
{Jacobs  V.  Morange^  47  N.  T.,  57 ;  ShotweU  v.  Murray^  1 
J.  Ch.,  512;  LyoTk.  v.  Redmond^  2  id.,  51 ;  Storrs  v.  Barker^ 
6  id.,  166;  Champlain  v.  Layton^  6  Paige,  189;  18  Wend., 
406 ;  Crosier  v.  Acer^  7  Paige,  137  ;  Mowatt  v.  Wright^  1 
Wend.,  555;  Arthur  v.  Arthur^  10  Barb.,  9;  Grilbert  v. 
GUb&rt,  9  id.,  532 ;  Tilton  v.  If'elson,  27  id.,  595 ;  Kent  v. 
Manchester^  29  id.,  595 ;  Ball  v.  Ihrle,  65  id.,  298.) 

Allen,  J.  The  eflfoct  of  the  motion,  if  granted,  would  have 
been  merely  so  to  change  a  transaction  consummated  between 
the  parties  as  to  convert  what  was  supposed  and  intended  to 
be  the  voluntary  payment  of  a  debt,  in  one  of  the  two  recog- 
nized and  legal  currencies  of  the  country,  into  a  sale  of  gold 
by.  the  debtor  to  the  creditor,  and  make  the  latter  a  purchaser 
of  coin  at  a  premium  without  his  consent  and  against  his 
will.  Whether  any  court  can  so  vary  the  contracts  and  rela- 
tions of  individuals  need  not  be  considered.  It  must  be  an 
extreme  case  to  justify  it,  even  if  the  jurisdiction  and  power 
be  conceded. 

The  present  appellants  appeared  in  the  action  and  had 
notice  of  the  application  to  modify  the  judgment,  and  suffered 
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the  same  to  be  granted  by  default.  The  application  to  open 
that  default  and  for  a  rehearing  of  the  motion,  if  the  conrt 
had  jurisdiction  to  entertain  it  after  a  voluntary  payment 
and  satisfaction  of  the  judgment,  was  addressed  to  the  discre- 
tion of  the  Supreme  Conrt  and  the  determination  of  thsit 
court  is  not  reviewable  here. 

Whether  the  default  was  properly  excused  or  for  any  rea- 
son the  defendants  shoald  have  an  opportunity  further  to 
litigate  the  question  involved,  were  questions  for  the  decision 
of  the  court  of  original  jurisdiction  and  the  determination  of 
that  tribunal  is  final.  By  the  consent,  or,  which  is  the  equiva- 
lent of  a  consent,  by  the  default  of  the  appellants  and  tlieir 
voluntary  act  in  omitting  to  oppose  the  motion,  the  judgment 
was  modified  so  as  to  entitle  the  plaintiffs  to  coin  at  their 
option,  instead  of  legal  tender  notes,  in  payment  of  the  mort- 
gage debt.  This  was  in  conformity  to  the  legal  rights  of  the 
parties,  as  then  well  understood,  and  as  they  had  been  adju- 
dicated by  the  highest  court  of  the  nation.  The  reconsider- 
ation of  the  question  by  the  Supreme  Coart  of  the  United 
States,  with  a  result  adverse  to  its  first  judgment,  did  not 
affect  the  existing  judgments  of  State  courts,  or  call  for  a 
modification  and  change  of  their  records  to  meet  the  changed 
views  and  judgment  of  that  court.  A  contrary  doctrine 
would  lead  to  the  absurd  necessity  of  correcting  and  modi- 
fying all  judgments,  whether  existing  and  in  force  or  sat- 
isfied and  fully  executed,  upon  the  enunciation  by  a  court 
of  superior  authority  of  a  doctrine  in  conflict  with  and  legally 
subversive  of  the  principles  upon  which  they  were  rendered. 
If  judgments  are  erroneous  they  can  only  be  reviewed  and 
reversed  or  modified  by  error  or  appeal  in  the  mode  pre- 
scribed by.  law. 

The  judgment  as  modified  in  this  action  waa  r^gnlar,  and 
if  erroneous  the  error  could  only  be  corrected  by  an  appeal, 
and  from  that  the  party  was  precluded  by  the  rale  prohibit- 
ing appeals  from  judgments  and  orders  passing  by  default. 
The  application  of  the  defendants  was  to  the  grace  and  ftvor 
of  the  court,  and,  taking  the  most  fayoraUe  view  of  the  case 
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for  the  appellants,  it  was  addressed  to  the  discretion  of  the 
court,  and  by  the  result  the  appellants  must  abide. 

The  appeal  must  be  dismissed. 

All  concur. 

Appeal  dismissed. 


John  A.  Fosteb,  Bespondent,    v.  John    B.  Newbboitgh^ 

Appellant. 

Parol  evidence  to  explain  a  receipt,  and  to  show  that  the  consideration  lor 
which  it  was  given  has  not  been  paid,  is  competent. 

In  an  action  upon  an  account  for  services,  defendant  gave  in  evidence  a 
receipt  signed  by  plaintiff.  Plaintiff  testified  that  the  receipt  was  sent 
by  mail,  with  a  letter  written  upon  the  same  sheet  of  paper,  a  sworn 
copy  of  which  letter  he  offered  and  it  was  received  in  evidence.  No 
notice  to  produce  the  original  had  been  given.     Heldf  error. 

Plaintiff,-  in  explanation  of  a  receipt  in  full,  given  in  evidence  by  defendant, 
testified  that  the  receipt  was  given  in  consideration  of  an  agreement  on 
the  x>art  of  defendant  to  assign  to  him  certain  corporate  stock  ;  that  he 
afterward  inquired  and  found  defendant  owned  none  of  the  stock.  In 
rebuttal,  defendant  offered  to  prove  that  the  money  for  which  the  receipt 
was  given  was  paid  by,  and  the  receipt  wi^s  delivered  to,  a  messenger 
sent  by  him;  that  he  did  own  at  the  time  a  large  amount  of  the  stock, 
and  that  plaintiff  was  never  informed  by  any  of  the  ofilcers  of  the  cor- 
poration that  defendant  owned  none  of  the  stock.  This  evidence  was 
rejected.    Held,  error. 

PlaintifiE  was  sworn  as  a  witness  in  chief.  After  he  had  testified  in  reply, 
defendant  offered  evidence  in  rebuttal,  impeaching  his  character  for 
truth  and  veracity.    This  was  rejected.    HiM^  error. 

(Argued  September  28, 1874  ;  decided  October  6, 1874.) 

Apfbal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  the  plaintifi*  entered  upon  the  report  of 
a  referee. 

This  action  was  upon  an  account  for  retainers  and  services 
of  plaintiff,  as  attorney  and  counselor  at  law  for  defendant. 
Defendant,  among  other  things,  pleaded  payment. 

Fla[inti£^as  a  witness  in  his  own  behalf,  testified  to  the 
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the  same  to  be  granted  by  default.  The  application  to  open 
that  default  and  for  a  rehearing  of  the  motion,  if  the  court 
had  jurisdiction  to  entertain  it  after  a  voluntary  payment 
and  satisfaction  of  the  judgment,  was  addressed  to  the  discre- 
tion of  the  Supreme  Court  and  the  determination  of  that 
court  is  not  reviewable  here. 

Whether  the  default  was  properly  excused  or  for  any  rea- 
son the  defendants  should  have  an  opportunity  further  to 
litigate  the  question  involved,  were  questions  for  the  decision 
of  the  court  of  original  jurisdiction  and  the  determination  of 
that  tribunal  is  linal.     By  the  consent,  or,  wliich  is  the  equiva- 
lent of  a  consent,  by  the  default  of  the  appellants  and  their 
voluntary  act  in  omitting  to  oppose  the  motion,  the  judgment 
was  modified  so  as  to  entitle  the  plaintiffs  to  coin  at  their 
option,  instead  of  legal  tender  notes,  in  payment  of  the  mort- 
gage debt.     This  was  in  conformity  to  the  legal  rights  of  the 
parties,  as  then  well  understood,  and  as  they  had  been  adju- 
dicated by  the  highest  court  of  the  nation.     The  reconsider- 
ation of  the  question  by  the  Supreme  Court  of  the  United 
States,  with  a  result  adverse  to  its  first  judgment,  did  not 
affect  the  existing  judgments  of  State  courts,  or  call  for  a 
modification  and  change  of  their  records  to  meet  the  changed 
views    and   judgment  of  that  court.     A  contrary  doctrine 
would  lead  to  the  absurd  necessity  of  correcting  and  modi- 
fying all  judgments,  whether  existing  and  in  force  or  sat- 
isfied and  fully  executed,  upon  the  enunciation  by  a  court 
of  superior  authority  of  a  doctrine  in  conflict  with  and  legally 
subversive  of  the  principles  upon  which  they  were  rendered. 
If  judgments  are  erroneous  they  can  only  be  reviewed  and 
reversed  or  modified  by  error  or  appeal  in   the  mode   pre- 
scribed by  law. 

The  judgment  as  modified  in  this  action  was  regular,  and 
if  erroneous  the  error  could  only  be  corrected  by  an  appeal, 
and  from  that  the  party  was  precluded  by  the  rule  prohibit- 
ing appeals  from  judgments  and  orders  passing  by  default. 
The  application  of  the  defendants  was  to  the  grace  and  fav^or 
of  the  court,  and,  taking  the  most  favorable  v^w  of  the  caee 
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for  the  appellants,  it  was  addressed  to  the  discretion  of  the 
court,  and  by  the  result  the  appellants  must  abide. 

The  appeal  must  be  dismissed. 

All  concur. 

Appeal  dismissed. 


John  A.  Fosteb,  Kespondent,    v.  John    B.  Newsbottgh^ 

Appellant. 

Parol  evidence  to  explain  a  receipt,  and  to  show  that  the  consideration  lor 
which  it  was  given  has  not  been  paid,  is  competent. 

In  an  action  upon  an  account  for  services,  defendant  gave  in  evidence  a 
receipt  signed  by  plaintiif.  Plaintiff  testified  that  the  receipt  was  sent 
by  mail,  with  a  letter  written  upon  the  same  sheet  of  paper,  a  sworn 
copy  of  which  letter  he  offered  and  it  was  received  in  evidence.  No 
notice  to  produce  the  original  had  been  given,    ffeldy  error. 

Plaintiff,  in  explanation  of  a  receipt  in  full,  given  in  evidence  by  defendant, 
testified  that  the  receipt  was  given  in  consideration  of  an  agreement  on 
the  part  of  defendant  to  assign  to  him  certain  corporate  stock  ;  that  he 
afterward  inquired  and  found  defendant  owned  none  of  the  stock.  In 
rebuttal,  defendant  offered  to  prove  that  the  money  for  which  the  receipt 
was  given  was  paid  by,  and  the  receipt  ws^  delivered  to,  a  messenger 
sent  by  him;  that  he  did  own  at  the  time  a  large  amount  of  the  stock, 
and  that  plaintiff  was  never  informed  by  any  of  the  officers  of  the  cor- 
poration that  defendant  owned  none  of  the  stock.  This  evidence  was 
rejected.    Jleld^  error. 

Plaintiff  was  sworn  as  a  witness  in  chief.  After  he  had  testified  in  reply, 
defendant  offered  evidence  in  rebuttal,  impeaching  his  character  for 
troth  and  veracity.    This  was  rejected,    ffeldf  error. 

(Argued  September  28, 1874  ;  decided  October  6, 1874.) 

Appsal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  the  plaintiff  entered  upon  the  report  of 
a  referee. 

This  action  was  upon  an  account  for  retainers  and  services 
of  plaintiff,  as  attorney  and  counselor  at  law  for  defendant. 
Defendant,  among  other  things,  pleaded  payment. 

Plaintiff,  as  a  witness  in  his  own  behalf,  testified  to  the 
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employment  and  rendition  of  the  services.  Defendant  proved, 
in  the  coarse  of  his  defence,  and  gave  in  evidence,  a  receipt 
for  $100,  signed  by  plaintiff,  dated  April  4,  1870 ;  also  a 
receipt  dated  November  19,  1870,  which,  by  its  terms,  was 
in  full  for  all  services.  In  reply,  plaintiff  testified  that  the 
receipt  of  April  fourth  was  sent  by  mail ;  that  written  upon 
the  same  sheet  of  paper  was  a  letter  from  him  to  defendant. 
A  copy  of  this  letter,  sworn  to  by  him  as  correct,  was  offered 
and  received  in  evidence.  This  was  objected  to  upon  the 
ground  that  it  did  not  appear  that  the  rule  authorizing  a  copy 
to  be  given  in  evidence  had  been  complied  with,  and  that  the 
letter  itself,  as  a  declaration  of  plaintiff,  was  incompetent  in 
his  own  behalf.  The  objections  were  overruled  and  the  let- 
ter received.  Plaintiff  testified  that  the  receipt  of  November 
nineteenth  was  given  upon  the  promise  of  defendant  to  assign 
to  him  $15,000  of  the  capital  stock  of  the  "  Newbrough  Hard 
Rubber  Company."  That  he  afterward  inquired  as  to  the 
stock  and  found  that  defendant  owned  none,  and  that  he 
afterward  asked  defendant  for  the  stock  and  he  replied  that 
he  had  none.  Defendant,  in  rebuttal,  offered  to  prove  by  one 
Griffith,  that  he  carried  the  $100  specified  in  the  receipt  of 
April  fourth  from  defendant  to  plaintiff,  and  that  the  latter 
delivered  to  Griffith  the  receipt.  This  evidence  was  objected 
to  and  excluded.  Defendant  also  offiwred  to  prove,  by  the 
secretary  of  the  Newbrough  Rubber  Company,  that  at  the 
time  of  the  giving  of  the  receipt  in  full  he  did  own,  in  his 
own  name  and  right,  $68,400  of  the  stock  of  said  company, 
and  also  offered  to  prove  it  by  the  books  erf  the  company. 
He  also  offered  to  produce  all  the  officers  of  the  company 
having  any  connection  with  its  affairs  and  to  prove  by  each 
that  plaintiff  was  never  informed  by  him  that  defendant  had 
no  stock.  This  was  objected  to  and  excluded.  Defendant 
then  offered  three  witnesses  to  impeach  the  "  general  character 
for  truth  and  veracity  of  plaintiff,"  and  to  prove  "  that  from 
plaintiff's  general  reputation  for  truth  and  veracity,  in  the 
community  where  he  resides,  they  would  not  believe  him  on 
his  oath."     This  evidence  was  also  excluded  under  objection. 
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Amos  G.  Hvll  for  the  appellant.  The  court  erred  in  per- 
mitting plaintiff  to  testify  as  to  the  consideration  of  the 
receipt  in  full.  [Mclntyi^e  v.  Warren^  3  Keyes,  185 ;  Coon 
T.  Knappy  8  N.  Y.,  402 ;  Story  on  Con.,  982 ;  Pi^aon  v. 
Hooker,  3  J.  R.,  68 ;  iStrong  v.  Place,  4  Robt.,  38.)  The 
court  erred  in  excluding  the  evidence  offered  in  rebuttal. 
{Powell  V.  JofieSj  42  Barb.,  24.) 

Joh/fh  A.  Foster,  respondent,  in  person.  The  receipt  of 
November  nineteenth  was  not  evidence  of  an  accord  and 
satisfaction  as  nothing  was  paid  for  it.  {Bunge  v.  Koop,  5 
Kobt.,  1 ;  S.  C,  48  N.  Y.^  228 ;  Bearddey  v.  Dams,  52 
Barb.,  159 ;  Dederick  v.  Lehman,  9  J.  R.,  333 ;  Seymour  v. 
Menivm,  17  id.,  175.)  Parol  evidence  was  proper  to  explain 
the  receipt.  {Battle  v.  Rochester  City  Bk.,  3  N.  Y.,  88 ; 
Wodeworth  v.  Olcott,  6  id.,  64 ;  BtisweU  v.  Pioneer,  37  id., 
312 ;  JSaton  v.  Alger,  2  Keyes,  41.)  Plaintiff  having,  in 
reply,  confined  himself  strictly  to  the  new  matter  presented 
by  defendant  it  was  in  the  discretion  of  the  court  to  reopen 
the  case  and  allow  testimony  in  rebuttal ;  and  the  exercise  of 
this  discretion  cannot  be  reviewed  here.  {Kellogg  v.  Kellogg, 
6  Barb.,  182 ;  Burger  v.  White,  2  Bosw.,  95 ;  WiUiame  v. 
Hayes,  20  N.  Y.,  60 ;  CaldweU  v.  N.  J.  S.  Co.,  47  id.,  294.) 

Rafallo,  J.  We  find  no  error  in  the  admission  of  evi- 
dence to  explain  the  receipt  dated  November  19,  1870,  and 
to  show  the  consideration  for  which  it  was  given ;  but  we 
think  the  referee  did  err  in  admitting  in  evidence  the  copy 
of  the  letter  alleged  to  have  been  sent  with  and  attached  to 
the  receipt  dated  April  4,  1870,  and  also  in  rejecting  the  evi- 
dence offered  by  the  defendant  in  rebuttal  of  that  which  had 
been  given  on  the  part  of  the  plaintiff  after  the  defendant 
had  rested.  We  have  carefully  examined  the  case  and  think 
that  a  new  trial  should  be  ordered. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  the  event. 

All  concur. 

Judgment  reversed. 
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TTsiAH   C.   Whitlock  et  al.,  Bespondents,  v,  James  Hat, 

Appellant. 

The  provision  of  the  act  to  prevent  the  issuing  of  &Xae  receipts,  etc,  by 
warehousemen  and  others  (sec.  6,  chap.  326,  Laws  of  1858),  providing 
that  warehouse  receipts  not  having  the  words  non-n^otiable  thereon 
may  be  transferred  by  indorsement,  imparts  to  a  receipt  so  transfened 
negotiable  qualities,  so  far  as  to  protect  the  purchaser  and  lienor,  irre- 
spective of  the  validity  of  the  transfers  as  between  the  immediate  parties 
thereto,  and  a  bona  fide  transfer  to  a  purchaser  vests  the  title  to  tbe 
property  specified  in  the  receipt  in  the  latter,  together  with  all  remedies 
of  the  former  owner  against  the  warehousemen  for  a  failure  to  make 
due  delivery. 

Where  one  having  a  contract  for  the  sale  of  a  specified  quantity  of  grain 
or  other  property,  to  be  paid  for  on  delivery,  accepts  instead  of  delivery 
the  transfer  of  a  guaranteed  warehouse  receipt  made  negotiable  under 
said  act,  the  presumption  is  that  he  accepts  it  as  a  performance  and 
satisfaction  of  the  contract,  and  in  the  absence  of  proof  to  the  contmy 
no  action  can  be  maintained  by  him  against  the  vendor  for  a  failure  of 
the  warehouseman  to  deliver. 

(Argued  October  1, 1874 ;  decided  October  6,  1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a  judgment 
in  -favor  of  defendant  entered  upon  the  report  of  a  referee, 
and  granting  a  new  trial. 

This  action  was  brought  to  recover  for  an  aUeged  shortage 
upon  the  delivery  of  a  quantity  of  grain  purchased  by  plain- 
tiffs of  defendant. 

On  the  8th  day  of  May,  1869,  the  defendant  contracted  to 
sell  to  the  plaintiffs  12,569  bushels  of  oats,  then  supposed  to 
be  in  Scott  &  Co.'s  stores  at  the  Atlantic  dock,  Brooklyn, 
for  which  he  held  their  warehouse  receipt,  by  which  the 
quantity  was  guaranteed.  By  the  terms  of  the  sale,  the  plain- 
tiffs were  to  have  seven  days  within  which  to  pay  the  price, 
and  on  payment  the  grain  was  to  be  delivered.  On  the  15th 
day  of  May,  the  defendant  presented  a  bill  for  the  oats,  dated 
that  day,  received  a  check,  and  indorsed  and  delivered  the 
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warehouse  receipt.  As  a  matter  of  fact,  there  was  not  on 
that  day,  or  at  the  time  of  the  making  of  the  contract,  viz., 
the  8th 'day  of  May,  the  quantity  of  oats  called  for  by  the 
receipt ;  1,712||  bushels  having  previously  been  sold  and 
disposed  of  by  the  warehousemen.  As  soon  as  the  deficiency 
was  finally  ascertained  the  plaintiffs  sought  the  defendant  and 
demanded  payment  for  the  shortage. 

The  referee  found  these  facts,  and  also  that,  by  the  custom 
of  merchants,  the  delivery  to  and  acceptance  by  the  plaintiffs 
of  the  warehouse  receipt,  accompanied  by  payment,  was  final 
as  to  quantity,  so  far  as  the  defendant  was  concerned,  and 
that  reclamation  was  to  be  made  on  the  warehousemen.  He 
also  found  that  the  plaintiffs  accepted  the  delivery  of  the 
receipt  as  a  fulfillment  of  the  defendant's  contract. 

Further  facts  appear  in  the  opinion.  The  referee  directed 
a  dismissal  of  the  complaint  and  judgment  was  perfected 
accordingly. 

John  E.  Burrill  for  the  appellant.  The  judgment  was 
reversed  by  the  General  Term  on  questions  of  law  only ;  and 
the  only  question  here  is,  whether  the  referee's  conclusion  of 
law  was  sustained  by  the  facts.  (Code,  §  268;  Wright  v. 
Hunter^  46  K  T.,  410 ;  Finch  v.  Parker,  49  id.,  1 ;  Mat- 
thews  v.  Coley  id.,  67 ;  Marco  v.  Z.  Ins.  Co.,  35  id.,  664 ; 
Baldwin  v.  Yan  Dusen,  37  id.,  487 ;  Peterson  v.  Bawson, 
34  id.,  370 ;  Westerlo  v.  Be  Witty  36  id.,  345.)  No  question 
as  to  the  evidence  of  custom  having  been  raised  below  plain- 
tiffs are  precluded  from  raising  the  question  here.  {Mann  v. 
JSckforcPs  Exfrs.,  15  Wend.,  510 ;  Boane  v.  Eddy,  16  id., 
525  ;  Ford  v.  Munroe,  20  id.,  211 ;  ThurmoAfi  v.  Cameron, 
24  id.,  87.)  The  contract  being  executory  it  was  plaintiffs' 
duty  to  examine  the  oats  immediately  on  deliveiy  as  to  quan- 
tity as  well  as  quality,  otherwise  they  were  precluded  from 
objecting.  {Beed  v.  BandaU,  29  N.  Y.,  359 ;  Weaver  v. 
Wisner^  51  Barb.,  638.)  The  parties  are  presumed  to  have 
contracted  in  view  of  the  custom  proved  as  to  delivery. 
(  Walls  V.  Bailey,  49  N.  Y.,  468.)    Proof  of  the  custom  was 
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proper.  {Stanton  v.  Small,  3  Sandf.,  230,  241 ;  W.  F.  Co. 
V.  MarshaUy  37  Barb.,  509 ;  McOready  v.  Wright,  5  Duer, 
571 ;  Jones  v.  Brodner,  10  Barb.,  199  ;  Rawles  v.  Deshler, 
28  How.,  67 ;  Brower  v.  Peabody,  13  N.  T.,  121 ;  Sturtevant^ 
V.  Orser,  24  id.,  538 ;  Dows  v.  Montgomery,  5  Eobt.,  451.) 
A  delivery  in  the  usual  and  customary  manner  satisfied  the 
contract.  {Cvlver  v.  Gibson,  17  Wend.,  305;  The  Eddy,  5 
Wall.,  495  ;  F.  and  M.  Bk.  v.  O.  71  Co.,  16  Vt.,  15  ;  18  id., 
131 ;  23  id.,  186 ;  Noble  v.  Kmnaway,  2  Doug.,  510 ;  Ely 
Y.  N.  H,  S.  Co.,  53  Barb.,  207.) 

TT.  Howard  Wait  for  the  respondents.  A  custom  to  be 
binding  must  be  of  long  duration,  universal  and  not  in  deroga- 
tion of  the  legal  rights  of  the  parties.  ( Wilcox  v.  Wood,  9 
Wend.,  364 ;  MarJcham  v.  Jaudon,  41  N.  T.,  235 ;  Burrd 
V.  Dord,  5  id.,  95.)  Plaintiflfs,  by  accepting  the  oats  delivered, 
did  not  waive  their  claim  for  deficiency.  {McKnight  v. 
Devlin,  52  N.  Y.,  412 ;  Kein  v.  Tapper,  id.,  550 ;  Day  v. 
Pool,  id.,  416.)  The  contract  was  not  for  the  purchase  of 
the  receipt  but  of  the  oats.  The  warehousemen  were  agents 
of  defendant  and  he  is  liable  for  their  acts.  {CM  v.  Dorez, 
10  N.  Y.,  335.) 

Gbovee,  J.  The  principal  if  not  the  only  question  arises 
upon  the  exception  of  the  plaintiffs  to  the  finding  by  the 
referee,  to  the  effect  that  the  plaintiffs  received  from  the 
defendant  the  warehouse  receipt  of  Scott  &  Co.,  in  satisfac- 
tion and  fulfillment  of  their  contract  to  deliver  the  oats.  As 
the  order  of  reversal  by  the  General  Term  fails  to  state  that 
it  was  made  upon  error  of  fact  as  well  as  of  law,  this  court 
must  assume  that  it  was  based  upon  the  latter  only.  (Code, 
§  268.)  It  lias  been  repeatedly  held  that  a  finding  of  a  fact 
essential  to  sustain  the  judgment  without  any  evidence  sus- 
taining it,  was  an  error  of  law,  which,  if  excepted  to,  might 
be  corrected  by  this  court.  The  question,  therefore,  is 
whether  there  was  any  evidence  tending  to  prove  the  facts 
above  found. 
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It  is  insisted  by  the  counsel  for  the  defendant  that  the 
proof  of  the  usage  among  dealers  in  grain  in  the  citj  sus- 
tains the  finding.  That  pi*oof  shows  that,  by  the  course  of 
business,  when  the  vendor  of  grain  delivers  to  the  vendee  a 
guaranteed  warehouse  receipt  for  the  amount  agreed  to  be 
sold  and  delivered,  the  purchaser  receives  the  grain  of  the 
warehouseman,  and  in  case  of  shortage,  which  usually  occurs 
to  some  slight  extent,  makes  reclamation  therefor  upon  the 
warehouseman,  who  satisfies  the  same.  But  no  usage,  in  case 
of  his  failure  to  make  satisfaction,  was  proved,  or  evidence 
given  on  that  point.  Section  6  of  Laws  of  1858,  page  532, 
provides  that  warehouse  receipts  given  for  goods,  etc.,  stored  or 
deposited  with  any  warehouseman,  etc.,  may  be  transferred  by 
indorsement  thereof,  and  that  any  person  to  whom  the  same 
may  be  so  transferred  shall  be  taken  to  be  the  owner  of  the 
goods,  etc.,  therein  specified,  so  far  as  to  give  validity  to  any 
pledge,  lien  or  transfer  created  by  such  person ;  but  that  no 
property  shall  be  delivered  except  upon  surrender  and  cancel- 
lation of  the  original  receipt,  or  the  indorsement  of  such 
delivery  thereon  in  case  of  partial' delivery ;  and  further,  that 
receipts  having  the  words  "  not  negotiable  "  plainly  written  or 
stamped  upon  the  face  thereof  shallbe  exempt  from  the  pro- 
visions of  the  section.  The  intention  of  this  section  is  clear. 
It  is  to  make  the  receipts  therein  specified,  not  having  the 
words  "  not  negotiable "  plainly  written  or  stamped  upon 
their  face,  transferable  by  indorsement  and  delivery,  and  to 
impart  negotiable  qualities  thereto  when  so  transferred,  so  far 
as  to  protect  purchasers  and  lienors,  irrespective  of  the  validity 
of  the  transfer  as  between  the  immediate  parties.  It  follows 
that  a  bona  fide  transfer,  as  specified  in  the  section,  with 
intent  to  transfer  the  title  to  the  property  specified  in  the 
receipt,  vests  the  title  to  such  property  in  the  transferee, 
together  with  all  remedies  of  the  former  owner  against  the 
warehouseman  for  a  failure  to  make  due  delivery  thereof. 
This  accounts  for  the  usage  of  purchasers  making  reclamations 
upon  the  warehouseman  in  case  of  shortage,  when  the  receipt 
is  guaranteed  by  him,  as  in  the  present  case.     The  trans- 
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fer  of  the  receipt  confers  upon  the  purchaser  the  legal  right 
to  do  this,  and  to  maintain  an  action  against  him,  in  his 
own  name,  in  case  of  his  failure  to  fnake  satisfaction.  When 
a  purchaser  who  has  a  contract  for  the  sale  and  delivery  to  him 
of  a  specified  quantity  of  grain  or  other  property,  the  price 
of  which  he  is  to  pay  upon  delivery,  accepts,  instead  of  a 
delivery  of  the  property,  a  guaranteed  receipt  of  a  warehouse- 
man, made  negotiable  by  the  act  of  1858,  the  presumption  is 
that  he  accepts  such  receipt  as  a  performance  and  satisfaction 
of  the  contract  by  the  vendor.  The  proof  given  of  the 
unqualified  acceptance  of  the  receipt  by  the  plaintiffs,  in  the 
present  case,  was  evidence  justifying  the  finding  of  the  referee 
that  he  did  so  accept  it.  The  plaintiffs,  by  their  contract,  had 
the  right  to  insist  upon  the  delivery  of  the  grain  to  them  by 
the  defendant.  They  also  had  a  right  to  accept  any  substitute 
therefor  that  they  chose.  When,  instead  of  a  delivery  of  the 
grain,  they  accepted  a  transfer  of  the  receipt,  which  at  once 
vested  in  them  the  title  of  all  the  grain  therein  specified  then 
remaining  in  the  warehouse,  and,  further,  a  right  of  action  in 
their  own  name  against  the  warehouseman  to  recover  satisfac- 
tion for  any  deficiency  in  the  quantity,  irrespective  of  the  cause 
of  such  deficiency,  the  delivery  and  acceptance  of  the  receipt 
must  be  regarded  as  substituted  by  the  parties  for  a  delivery 
of  the  grain.  It  is  unnecessary  to  discuss  any  of  the  other 
points  presented  by  the  counsel  for  the  appellant. 

The  order  appealed  from  must  be  reversed,  and  judgment 
upon  the  report  of  the  referee  affirmed. 

All  concur,  except  Allen,  J.,  not  voting.     . 

Order  reversed  and  judgment  accordingly. 
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Edwin  L.  Buttebfibld,  Respondent,  v.  William  Rubde 

Appellant. 

Elisha  G.  Selohaw,  Respondent,  v.  The  Same,  Appellant. 

The  amendment  of  1874  to  section  11  of  the  Code  (chap.  822»  Laws  of  1874), 
prohibiting  an  appeal  to  this  court  "  from  any  judgment  or  order  grant- 
ing or  refusing  a  new  trial,  where  the  amount  of  the  judgment  or  subject- 
matter  in  controversy  ♦  *  «  does  not  exceed  $500,"  includes  a 
judgment  of  affirmance.  The  words  **  granting  or  refusing  a  new  trial," 
relate  to  "order"  only,  not  to  ''judgment." 

The  appellate  jurisdiction  of  the  Court  of  Appeals  is  subject  to  the  control 
and  regulation  of  the  l^;]slature  (Const.,  art.  B»  §  6),  and  the  act  so 
amending  said  section  is  constitutional 

(Argued  September  39, 1874;  decided  October  6, 1874.) 

These  were  motions  to  dismiss  the  appeals  in  the  actions 
above  entitled. 

In  the  caase  first  entitled  judgment  was  perfected  below  in 
favor  of  plaintiff,  npon  the  verdict  of  a  jnry,  for  $269.49 
damages,  besides  costs. 

In  the  caase  second  entitled  the  judgment  was  for  $247.39, 
besides  costs. 

On  appeal  both  of  the  judgments  were  affinned,  and  from 
the  judgments  of  affirmance  appeals  were  taken  by  defendant 
to. this  court. 

Charles  M.  Earls  for  motion. 

J9.  C.  Calvin  opposed. 

Chuboh,  Ch.  J.  The  appeals  from'  the  judgments  in  these 
actions  are  sought  to  be  sustained  upon  the  ground  that  the 
act  chapter  322  of  the  Laws  of  1874  does  not  embrace  them. 
The  judgment  in  each  action,  although  less  than  $500,  exclu- 
sive of  costs,  was  simply  a  judgment  of  affirmance,  and  it  is 
claimed  that  the  statute  applies,  in  terms,  only  to  judgments 
SicKELs — Vol.  XIII.  62 
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granting  ov  refusing  a  new  trial.  This  construction  resnltB 
from  a  misreading  of  the  statute,  which  is,  that  ^^  no  appeal 
shall  be  hereafter  taken  to  the  Court  of  Appeals  from  any 
judgment  or  order  granting  or  refusing  a  new  trial,"  etc. 
The  words  "  granting  or  refusing  a  new  trial "  relate  to  the 
word  "order"  only  and  hot  to  "judgment."  It  is  the  same 
afi  though  the  words  "from  any"  before  judgment  were 
repeated  before  order.  This  is  the  plain  grammatical  con- 
stniction  and  the  only  one  which  gives  the  act  practical  effect. 
It  would  be  an  inaccurate  use  of  language  to  provide  for  a 
judgment  granting  or  refusing  a  new  trial,  and  would  exclude 
many  cases  intended  to  be  embraced.  We  should  avoid,  if 
practicable,  a  construction  which  makes  the  legislature  employ 
inapt  words  to  defeat  the  purpose  which  they  intended  to 
accomplish.  There  is  no  ambiguity  of  expression,  and  the 
misapprehension  has  arisen  from  inserting  a  comma  in  the 
wrong  place. 

The  objection  of  the  want  of  power,  on  the  part  of  the 
legislature,  to  pass  the  act  is  answered  by  the  language  of  the 
Constitution.  Article  6,  section  6,  provides,  that  "  tliere  shall 
be  the  existing  Supreme  Court  with  general  jurisdiction,  in 
law  and  equity,  sxibject  to  suck  appellate  jurisdiction  of  ths 
Court  of  Appeals  as  now  is  or  may  he  prescribed  by  law  ;  " 
and  the  appellate  jurisdiction  over  judgments  from  other 
courts  is  subject  to  the  same  regulation  by  the  legislature. 

The  other  considerations  urged  by  counsel  are  exclusively 
for  the  court  below  upon  an  application  for  leave  to  bring  an 
appeal  to  this  court. 

The  motion  to  dismiss  the  appeals  must  be  granted. 

All  concur. 

Appeals  dismissed. 
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Thb  People  of  the  State  of  New  York,  Respondents,  v. 
Thomas  C.  Fields,  impleaded,  etc.,  Appellant. 

By  the  provision  of  the  annual  tax  levy  for  the  city  of  New  York  (§  7, 
chap.  876,  Laws  of  1869)  authorizing  the  comptroller  of  said  city  to 
audit,  adjust  and  pay  "  claims,  not  to  exceed  the  sum  of  $50,000,  of 
members  **  of  certain  fire  companies,  the  legislature  did  not  intend  to 
declare  tlie  legality  of  said  claims;  but  as  there  was  no  basis  either  in 
law  or  equity  for  a  demand  of  payment  as  of  right,  a  gratuity  was 
intended.  The  restriction  as  to  amoimt  applied  as  well  to  the  audit- 
ing and  adjusting  as  to  the  payment,  and  the  comptroller  had  no  authority 
to  audit  or  to  find  "  lo  be  due  "  a  greater  sum  than  that  specified.  The 
provision  required  him  simply  to  adjust  the  amount  of  the  gifts  to  the 
number  of  claimants  and  their  relative  interests  therein. 

The  provision  of  the  city  tax  levy  for  1870  (§  7,  chap.  388,  Laws  of  1870) 
authorizing  the  comptroller  to  pay  the  claims  "  found  to  be  due  "  under 
the  act  of  1869,  included  only  claims  thus  legally  adjusted,  and  the  same 
limitation  applied. 

Accordingly  M(2,  that  an  audit  and  payment  by  the  comptroller,  out  of  the 
avails  of  the  bonds  of  said  city  issued  ostensibly  in  pursuance  of  said 
acts,  of  a  sum  greater  than  $50,000,  was  illegal,  and  that  defendant,  to 
whom  as  assignee  of  the  beneficiaries  mentioned  in  the  said  acts  the 
money  was  paid,  was  chargeable  with  knowledge  of  this  and  was  liable 
for  the  excess. 

J?  seems,  the  same  liability  would  have  attached  although  he  received  it  as 
attorney  for  the  claimants  and  retained  only  a  share  as  agreed  upon 
between  them. 

The  title,  however,  to  the  money  so  paid  and  the  right  of  action  to  recover 
the  same,  is  in  the  city  not  the  State,  and  no  action  can  be  maintained  by 
the  latter  therefor.    (Church,  Ch.  J.,  and  Rafallo,  J.,  dissenting.) 

The  fact  that  the  legislative  direction  was  to  raise  money  for  the  purposes 
of  a  civil  division  of  the  State,  differing  in  extent  from  the  city,  whose 
expenses  were  ordinarily  provided  for  by  taxation  ordered  by  and  the 
avails  of  which  went  into  the  treasury  of  the  State,  does  not  affect  the 
title,  as  the  moneys  raised  in  excess  of  the  statutory  authority  were  not 
raised  for  the  purposes  of  such  civil  division,  nor  by  taxation,  but  by 
the  bonds  of  the  city  and  paid  into  the  city  treasury  and  so  became  the 
funds  and  property  of  the  city.  (Church,  Ch.  J.,  and  Rapallo,  J., 
dissenting.) 

Where  the  obligations  of  a  municipal  corporation  are  issued  under  an 
unfounded  pretence  of  authority,  and  the  moneys  raised  thereon  paid 
into  its  treasury,  they  become  the  funds  and  property  of  the  corpora- 
tion; and  in  case  of  a  misappropriation  thereof,  it  alone,  in  the  absence 
of  any  controlling  legislative  enactment,  can  maintain  an  action  for  its 
recovery.    (Church,  Ch.  J.,  and  Rapallo,  J.,  dissenting.) 
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The  facts  that  the  municipal  body  and  its  officers  having  authority  to 
act  in  the  premises  have,  with  full  knowledge,  acquiesced  in  the  mis- 
application of  the  moneys,  and  colluded  with  the  defendant  in  protectr 
ing  him  from  responsibility  by  judicial  means  or  remedies,  do  not  give 
a  right  of  action  to  the  State,  or  authorize  it  to  interfere  through  its 
attorney-general,  by  action  to  recover  the  moneys,  making  the  wrong- 
doer and  the  corporation  defendants.  (Church,  Ch.  J.,  and  Rafallo, 
J.,  dissenting.) 

An  omission  on  the  part  of  the  corporation  in  such  an  action  to  defend  or 
to  assert  its  legal  rights  does  not  work  a  transfer  of  the  fund  or  of  the 
right  of  action. 

In  the  absence  of  express  legislation  to  that  end  the  State  can  assert  no 
sovereign  rights  over  the  property  of  municipal  corporations.  (Chubch, 
Ch.  J.,  and  Rapallo,  J.,  dissenting.) 

(Argued  June  1,  1874;  decided  November  10,  1874.) 

Appeal  by  defendant  Fields  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court  in  the  third  judicial 
department,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict. 

This  action  was  brought  to  recover  moneys  alleged  to  have 
been  unlawfully  and  fraudulently  paid  to  defendant  Fields 
by  the  comptroller  of  the  city  of  New  York. 

The  complaint  alleged  in  substance  that  pursuant  to  an  act 
passed  March  30th,  1865,  creating  a  metropolitan  fire  district 
{chap.  249,  Laws  of  1865),  there  was  organized  in  that  year 
what  is  commonly  known  as  a  paid  fire  department. 

That  for  the  suburbs  of  the  city,  to  wit:  Yorkville,  Harlem, 
Manhattanville  and  Carmansville,  the  department  organized 
:five  engine  companies,  to  wit :  Nos.  36,  37,  38,  39  and  40,  and 
three  hook  and  ladder  companies,  Nog.  13,  14  and  15,  com- 
posed of  not  exceeding  fifty  men  each,  who  were  privileged 
to  follow  their  usual  avocations,  doing  duty  on  alarm  of  fires 
only,  and  receiving  therefor,  as  compensation,  a  stipulated 
sum  of  $1,000  annually,  to  the  company  fund.  That  the 
department  disbanded  these  companies,  and  dismissed  the 
men  from  service  on  the  1st  day  of  January,  1868,  and  at 
time  of  disbandment  they  had  been  paid  in  full  the  stipulated 
sum.     That  the  men  doing  duty  below  Fifty-ninth  street  were 
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paid  regular  salariesj  the  amountsof  which  were  specified,  but 
gave  their  whole  time.  That  a  few  months  after  these  "  sub- 
urban companies"  were  disbanded,  the  defendant  Fields,  as 
counsel  for  some  or  all  of  the  men,  gave  notice  of  a  claim  on 
their  part  to  full  pay,  at  the  same  rate  as  men  doing  full  duty 
below  Fifty-ninth  street,  from  August  15th,  1865,  to  January 
Ist,  1868,  which  claim  was  rejected  by  the  commissioners  of 
the  lire  department  as  appears  by  a  report  of  said  commis- 
sioners, set  forth  in  complaint.  That  on  the  12th  of  May, 
1869,  the  legislature  passed  an  act,  the  seventh  section  of 
which  is  in  the  following  words: 

"The  comptroller  of  the  city  of  New  York  is  hereby 
authorized  and  directed  to  audit  and  adjust  and  pay  the  claims^ 
not  to  exceed  the  sum  of  $50,000,  of  members  of  engine 
companies  Nos.  36,  37,  38,  39  and  40,  and  -  hook  and 
ladder  companies  Nos.  13,  14  and  15,  which  were  organ- 
ized under  the  direction  of  the  commissioners  of  the  metro- 
politan fire  department,  between  the  10th  and  31st 
days  of  October,  1866,  and  described  in  the  report  of  said 
commissioners,  for  the  years  1865  and  1866,  as  '  suburban 
companies.'  The  said  comptroller  is  hereby  authorized  and 
directed  to  raise  the  money  necessary  to  pay  the  sum  or  sums 
which  may  be  found  due  said  members  of  said  fire  department 
on  said  claims  as  aforesaid,  on  the  stock  of  the  city  of  New 
York,  issued  in  the  usual  form,  said  stock  to  be  called  the 
*  fire  department  stock,'  payable  thirty  years  after  its  date, 
and  to  bear  interest  not  to  exceed  seven  per  cent  per  annum. 

"  The  board  of  supervisors  of  the  county  of  New  York  are 
hereby  authorized  and  directed  to  order  and  cause  to  be  raised 
by  tax  upon  the  estates  by  law  subject  to  taxation  within  the 
city  and  county  of  New  York,  an  amount  sufiScient  in  each 
year  to  pay  the  interest  on  the  stock  herein  authorized,  and 
also  an  amount  sufiScient  to  pay  and  redeem  said  stock  at 
its  maturity."  (§  7,  chap.  876,  Laws  of  1869.)  That  under 
said  act  certain  pretended  claims  of  the  members  of  said 
companies  were  presented  to  the  said  comptroller,  and  by 
him   audited   and  adjusted   at    $49,277.34  and  fully  paid. 
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That  the  defendant  Fields  attended  to  the  whole  business 
of  presenting  such  claims,  and,  except  $24:5  paid  to  one  John 
Hart,  received  the  whole  of  the  money.  That  on  the  26th  of 
April,  1870,  the  legislature  passed  another  act,  the  seventh  sec- 
tion of  which  was  in  the  following  words :  "  The  comptroller 
of  the  city  of  New  York  is  hereby  authorized  and  directed  to 
pay  the  claims  which  have  been  found  to  be  due  to  the  mem- 
bers of  engine  companies  Nos.  36,  37,  38,  39  and  40,  and  hook 
and  ladder  companies  Nos.  13,  14  and  15,  under  the  provi- 
sions of  section  7,  chapter  876,  Laws  of  1869,  and  to  raise 
the  additional  amount  required  for  such  purpose  by  the  issue 
of  stock  of  the  city  of  New  York,  in  like  manner  as  pro- 
vided by  said  section  7,  of  chapter  876,  Laws  of  1869;  and 
the  interest  and  principal  thereof  to  be  raised,  also,  in  the 
manner  therein  provided."  (§7,  chap.  383,  Laws  of  1870.) 
That  no  claims  had  been  found  to  be  due  to  said  members 
under  the  provisions  of  said  chapter,  except  such  as  had 
already  been  paid  under  the  provisions  of  the  same  chapter ; 
and  that  there  was  not,  subsequent  to  January  1st,  1868,  any 
just,  lawful,  equitable  or  other  claim  of  any  member  or 
members  of  any  of  said  companies.  That,  nevertheless, 
the  defendant  Fields,  well  knowing  the  premises,  fkl&elj 
and  corruptly  intending  to  defraud  the  public  of  certain 
moneys,  caused  to  be  made  out  in  writing  certain  new, 
false  and  fictitious  claims,  amounting  in  the  aggregate  to 
the  sum  of  $459,977.79,  in  the  names  of  the  same  persona 
whose  claims  had  already  been  audited,  adjusted  and  paid 
and  for  the  same  identical  pretended  causes  of  claim,  and  did 
pi*esent  such  pretended  new  claims  to  the  comptroller,  and, 
as  pretended  assignee  thereof,  obtained  from  the  comptroller, 
as  upon  such  new  claims,  the  whole  sum  of  money,  to  wit, 
$459,977.79  by  a  check  to  his  order.  That  the  defend- 
ant  Fields  was  a  member  of  the  legislature  of  1870  and 
had,  prior  to  its  passage,  arranged  and  organized  measures 
for  procuring  the  passage  of  the  said  act  of  1870  and  fraudu- 
lently obtaining  the  assent,  real  or  apparent,  of  said  pre- 
tended claimants  of  such  new   claims   to   the  use  of  their 
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names  for  the  purpose  of  giving  color  to  such  new  claims  and 
investing  himself  with  a  formal  or  apparent  assignment  of 
said  new  claims ;  and  that  said  defendant  Fields  did,  on  the 
3d  June,  1870,  cause  himself  to  be  recognized  by  the  mayor 
and  comptroller  of  said  city,  as  the  assignee  thereof,  and 
thereby  obtained  said  check,  which  was  paid  by  money  raised 
by  means  of  stock,  as  directed  in  said  act  of  1870,  and  sold 
to  bona  fide  purchasers.  That  the  city  and  all  its  officers 
who  have  any  power  to  act  in  the  premises,  with  notice  and 
fall  knowledge  of  such  payment  and  of  its  fraudulent  nature, 
acquiesced  therein,  and  are  colluding  and  conniving  with 
Fields  in  the  fraud  and  in  protecting  him  from  responsibility 
for  the  same  by  any  judicial  means  or  remedies. 

The  city,  in  its  corporate  name,  was  made  defendant  and 
answered,  but  the  answer  was  subsequently  withdrawn. 

Defendant  Fields,  by  his  answer,  denied  any  knowledge  as 
to  such  report  or  that  it  was  binding  upon  him.  He  alleged 
that,  under  the  act  of  1869,  the  comptroller  audited  claims 
to  the  amount  of  509,255.13,  and  paid  thereon  the  sum  of 
$49,277.34;  that  defendant,  as  attorney,  entered  into  an 
agreement  with  the  members  of  the  fire  department  whereby 
they  assigned  to  him  fifty  per  cent  of  any  amount  that  might 
be  collected  on  their  claims  as  a  compensation  for  his  coun- 
sel fees  and  expenses  in  the  collection ;  that  defendant,  as 
attorney,  made  application  to  the  legislature  of  1869,  where- 
upon said  provision  was  enacted.  He  denied  all  the  all^a- 
tions  of  fraud  and  collusion,  or  that  he  arranged  or  organized 
measures  for  procuring  the  passage  of  the  provision  in  the 
act  of  1870.  He  admitted  that  he  received  the  money  as 
assignee,  but  alleged  that  he  paid  over  one-half  to  the  firemen 
as  required  by  the  agreement  with  them. 

It  appeared  upon  the  trial,  that,  under  the  act  of  1869, 
claims  were  presented  to  the  comptroller  to  the  amount  of 
$492,773.40,  ten  per  cent  of  which  was  paid  upon  the  order 
of  the  comptroller.  After  the  passage  of  the  act  of  1870 
Fields  presented  a  restatement  of  the  claims  which,  after 
deducting  the  amount  paid,  left  unpaid  the  sum  of  $459,977.79, 
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which  amount  was  also  paid  to  defendant  Fields  upon  the 
order  of  the  comptroller. 

Testimony  on  the  part  of  defendant  Fields  was  offered,  that 
he  acted  as  attorney  as  alleged  in  the  answer,  i*eceived  the 
money  as  such  and  paid  over  the  one-half  to  his  clients. 
This  evidence  was  rejected  and  counsel  excepted.  At  the 
close  of  the  evidence  said  counsej  moved  for  a  nonsuit,  which 
was  denied.  He  requested  the  court  to  submit  to  the  jury 
the  question  as  to  the  amount  found  to  be  due  the  claimants 
under  the  act  of  1869.  This  was  refused  and  said  counsel 
excepted.  The  court  directed  a  verdict  for  the  amount 
claimed,  and  also  a  special  finding  that  no  sum  beyond 
$50,000  had  been  found  due  under  the  act  of  1869,  before 
the  passage  of  the  act  of  1870.  The  jury  found  and  rendered 
a  verdict  accordingly. 

Further  facts  appear  in  the  opinion. 

W.  A.  BeoLch  for  the  appellant.  No  right  of  action  against 
defendant  vested  in  the  plaintiffs.  {People  v.  Suprs.^  34 
How.,  379 ;  People  v.  Suprs,^  32  K  Y.,  432 ;  Bk.  of  Com. 
V.  Meyer  J  43  id.,  187 ;  Ne^omwn  v.  Suprs.^  45  id.,  676.) 
Neither  the  State  nor  the  attorney-general  is  constituted  the 
guardian  of  public  morals  or  possesses  power  over  public  trusts. 
{People  V.  Mayor ^  27  How.  Pr.,  34 ;  People  v.  Booths  32  N. 
Y.,  397 ;  People  v.  Glark^  53  Barb.,  176 ;  People  v.  Miner^ 
2  Lans.,  396.)  The  people  must  have  a  direct  interest,  either 
by  ownership  or  by  common  right,  before  their  attorney- 
general  can  sue.  (  Von  Hoffman  v.  City  of  Quincy,  4  Wall., 
535.) 

Charles  0^  Conor ,  Wheeler  S.  Peckham  and  Samuel  J. 
Tilden  for  the  respondents.  The  comptroller  was  not  author- 
ized  to  audit  or  adjust  any  claims  beyond  $50,000.  (Laws 
1869,  2131,  §7;  Laws  1870,  892,  §7.)  The  act  of  1870 
must  be  construed  strictly  according  to  the  letter.  {Charles 
River  Bridge  v.  Warren  Bridge^  11  Pet,  420.)  The  city 
corporation  was  not  interested  in  the  matters  in  question. 
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(Laws  1865,  395,  §§  2,  5,  6, 10, 11, 12, 16,  22,  23 ;  Laws  1866, 
719,  chap.  315  ;  Laws  1867,  1460.)  If  the  city  corporation 
was  the  proper  plaintiff,  the  distinct  and  admitted  allegations 
of  collusion  and  neglect  on  its  part  justify  the  action  by  the 
State.  (Abb.  Dig.  Corp.,  781,  §  121,  et  seq. ;  Hobinsany. 
Smithy  3  Paige,  222 ;  Cunningham  v.  PeU^  5  id.,  607 ;  3 
Edw.  Ch.,  127;  Code,  §  119 ;  DoolitUe  v.  Su^r%,,  18  N.  Y., 
159 ;  Roosevelt  v.  Draper^  23  id.,  324.) 

FoLUEB,  J.  The  first  inquiry  is  this :  Is  the  appellant  liable 
to  any  party,  for  the  moneys  or  any  part  of  them,  obtained 
and  received  by  him? 

He  is  not  liable  unless  those  moneys  wei'e  paid  to  him  with- 
out authority  of  law.  There  was  no  authority  of  law  for  the. 
payment,  unless  it  ijB  found  in  the  act3  of  1869  and  1870. 
Without  those  acts  the  members  of  the  fire  companies,  whose 
assignee  the  appellant  was,  had  no  legal  claim  for  any  personal 
compensation.     A  brief  statement  will  make  this  plain. 

By  the  act  of  1865  (Laws  of  1865,  chap.  249,  p.  395),  there 
was  erected  the  metropolitan  fire  district  of  the  State  of  New 
York.  The  city  of  New  York  was  comprised  within  this  fire 
district.  (Sec.  1.)  Four  citizens,  residents  of  the  district,  were 
to  be  appointed  by  the  senate,  upon  the  nomination  of  the 
governor,  to  be  "  metropolitan  fire  commissioners."  (Sec.  42.) 
They  were  to  form  a  metropolitan  fire  department.  They 
were  to  possess,  all  the  power  and  authority  conferred  upon  or 
possessed  by  any  officers  of  the  then  existing  fire  department 
of  the  city  of  New  York,  and  other  powers  conferred  by  the 
act.  By  this  grant  of  power,  they  had  the  right  to  exercise 
all  powers  for  the  management  and  direction  of  the  then  exist- 
ing fire  department  of  the  city  of  New  York,  its  premises 
and  property ;  and  they  had  the  sole  power  and  authority  there- 
ai'ter,  to  extinguish  fires  in  that  city.  The  commissioners  were 
appointed,  and  in  the  exercise  of  these  powers,  they  in  October, 
1865,  organized  these  fire  companies,  to  perform  duty  only  on 
alarms  of  fire,  and  for  an  annual  compensation  to  each  of  the 
companies,  of  $1,000.  No  compensation  was  provided,  or 
SicKBLS— Vol.  XIIL         63 
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meant  to  be,  for  any  fireman  as  an  individual.  The  duty  to 
which  he  was  called,  was  considered  to  be  but  an  occasional 
one.  It  was  thought  to  be  rewarded,  by  any  privileges  and 
exemption  which  all  'firemen  might  claim,  and  by  the  $1,000, 
given  as  a  whole  sutri^  to  each  company  in  gross.  There  was 
no  provision  made  by  these  commissioners,  for  payment  of 
any  money  to  any  of  these  firemen,  as  individuals ;  and  hence 
there  was  no  provision  of  law  to  that  end,  until  the  acts  of 
1869  and  1870. 

It  may  be  insisted  that  the  facts,  upon  which  this  conclusion 
rests,  were  not  proven  at  the  Circuit.  There  was  no  testimony 
given  thereto.  It  is,  however,  substantially  averred  in  the 
complaint,  wherein  the  substance  of  the  report  of  the  com- 
missioners thereupon  is  stated,  and  the  truth  of  that  report  is 
alleged.  To  be  sure,  the  appellant's  answer  avers,  that  he 
has  no  knowledge  nor  information  sufficient  to  form  a  belief 
as  to  that  report ;  but  he  does  not  specifically  deny  the  aver- 
ment in  the  complaint,  of  the  truth  of  the  statement  there- 
from, as  set  out  in  the  complaint,  as  he  should  have  done, 
to  raise  issue  and  require  proof  from  the  plaintiff.  Nor 
does  the  general  denial  at  the  close  of  the  answer,  apply  to 
this  averment  of  the  complaint ;  for  that  denial  includes 
only  those  allegations  of  the  complaint  "  not  specifically 
answered  unto."  Moreover,  it  is  plain  that  there  was  no 
contention  as  to  these  facts,  at  the  trial ;  and  the  ease  pro- 
ceeded upon  the  recognition,  tacit  or  otherwise,  by  both  parties, 
of  the  existence  of  the  facts  which  are  averred  in  the  com- 
plaint, as  to  the  organization,  compensation  and  disbanding 
of  these  companies. 

Prior  to  the  act  of  1869,  then,  there  was  no  law  upon 
which  those  men  could  found  a  claim  for  any  recompense 
to  themselves  for  services  &s  firemen.  The  legislature  in 
passing  that  act  must  be  presumed  to  have  known  this;  to 
have  known  that  it  was  actiryg  upon  an  assertion  mereK^, 
which  had  no  such  support  in  law  or  in  equity,  as  would 
enable  the  claimants  to  maintain  an  action  in  any  court. 
When,  then,  that  act  used  the  word  ^'  claims,"  it  did  not  meaii 
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that  which  was  due  of  right,  and  could  be  maintained  as  such. 
It  meant  no  more  than  something  which  was  asked  for,  or 
asserted  to  be  due,  for  which  a  pretence  ^as  set  up.     As,  then, 
there  was  no  basis  in  law  or  in  equity^  for  a  demand  of  pay- 
ment as  of  right,  it  follows  that  the  purpose  of  the  legislature 
was  to  give.     In  doing  this,  it  could  fix  what  sum  should  be 
given.     And  so  it  did,  by  the  declaration,  that  it  should  not 
exceed  the  sum  of  $50,000.     Nothing  can  be  more  clear,  than 
that  it  willed  to  give,  but  to  give  no  more  than  that  amount. 
Nor  does  the  restriction  as  to  amount  apply  only  to  the  act  of 
payment.   The  words  audit  and  adjust  in  the  act,  are  as  much 
affected  by  it  as  the  word  pay.     The  comptroller  could  no 
more  audit  and  adjust,  in  the  sense  of  ratifying  and  allowing, 
a  sum  greater  than  that  iixed,  than  he  could  pay  more  than 
that.     He  was  required  to  audit,  to  hear  the  claimants  as  to 
their  claims,  for  this  was  needed  to  ascertain,  who  were  the 
persons  who  came  within  the  description  of  the  beneficiaries 
under  the  act.     He  was  required  to  adjust  the  amount  of  the 
gift  of  $50,000,  to  the  number  of  claimants  and  their  relative 
interest  therein,  so  that  each  should  receive  his  fair  proportion 
and  no  more.     And,  furthermore,  though  doubtless  the  legis- 
lature was  apprised  of  the  amount  claimed,  it  is  not  so  usual 
that  the  amount  demanded,  falls  short  of  the  amount  which 
can  be  well  based  upon  the  pretence  for  the  demand,  that  it 
may  well  be  supposed,  that  the  legislature  meant  to  direct  the 
comptroller  to  ascertain  whether,  indeed,  the  claims  upon  the 
gift  did  in  fact  come  up  to  its  amount,  even  upon  the  unreal 
foundation  asserted  for  them.     It  might  be  that,  even  upon 
the  basis  upon  which  they  were  put  by  the  claimants,  and 
notwithstanding  their  apparent  amount,  an  investigation  into 
them  would  keep  them  within  the  sum  bestowed  by  the  legis- 
lature.    Though  they  might  go  beyond  it,  and  that  fact  be 
apparent  upon  the  examination  of  them  made  by  him,  yot  he 
had  no  power  from  the  act,  to  allow  them  above  that  amount, 
nor  thus  to  ratify  them  at  any  sum  above  it,  nor  to  impose 
nor  to  admit  an  obligation  greater  than  that.     He  had  no 
power  by  any  act  of  his,  either  of  audit,  adjustment  or  pay- 
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raent,  to  declare  or  find  due  from  the  fire  department,  nor  from 
the  city,  nor  from  other  source,  more  than  the  sum  of  $50,000. 
Due  means  owing,  and  owing  must  come  of  a  right.  There 
was  no  right,  other  than  that  created  by  the  act  making  the 
gift.  That  was  limited  to  a  sum  named,  and  so  no  more 
could  be  found  owing,  no  more  could  be  found  due, 
than  that  sum.  With  the  purpose  plainly  declared  of  pay- 
ing no  more  than  $50,000,  it  cannot  be  that  the  legislature 
meant  to  authorize  an  audit  and  adjustment  which  would 
find  due  more  than  that,  which  would  create  an  obligation, 
upon  which  payment  of  more  than  that  could  be  lawfully 
demanded.  Whatever  may  be  the  accurate  philological 
definition  of  the  words  audit  and  adjust,  we  find  them  in  a 
connection  which  afiects  that  meaning.  As  placed  in  this 
statute,  in  the  circumstances  in  which  it  was  passed,  they  mean 
the  act  of  receiving  from  all  these  men  the  statement  of  their 
claims,  and  of  the  facts  making  them  beneficiaries  of  the 
pnblic,  and  the  apportionment  of  the  gift  among  them.  The 
legislature  did  not,  by  the  act  of  1869,  intend  to  declare  the 
legality  of  the  claims,  nor  to  empower  any  ofiicial  person  to 
so  act,  as  to  make  them  an  obligation  due.  The  act  of  1870 
comes  in  as  a  supplement  to  that  of  1869.  There  is  no  direc- 
tion in  it,  for  a  further  audit  and  adjustment.  That  which 
had  been  found  due,  on  the  audit  and  adjustment  under  the 
act  of  1869,  is  authorized  and  directed  to  be  paid.  The  legis- 
lature did  not  in  that  act  mean  that  the  comptroller  should  so 
audit  as  to  admit  as  due,  and  thereby  create  a  debt  for,  more 
than  $50,000.  No  more  did  it,  by  the  act  of  1870,  mean  to 
assume  that  more  had  been  admitted  or  found  to  be  due  than 
that  sum.  The  language  of  the  act  of  1870  is,  to  paj^  the 
claims  which  have  been  found  to  be  due  under  the  provisions 
of  the  act  of  1869.  Now  the  argument  of  the  appellant  rests 
upon  these  words, "  which  have  been  found  to  be  due,"  as  if  they 
meant  that  which  presented  itself  to  the  attention  of  the 
comptroller  on  hie  examination  under  the  act  of  1869,  and 
that  as  he  did  perceive  that,  upon  the  facts  produced  to  him  if 
they  were  a  legal  ground  for  a  claim,  there  was  due  and  owing 
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the  sum  subsequently  paid  to  tlie  appellant,  so,  as  matter  of 
law  and  of  fact,  that  was  the  sum  which  was  found  to  be  due. 
But  the  acts  are  to  be  read  together.     They  are  in  pari  mate- 
ria.    The  words  and  phrases  used  in  yne  are  charged  ^\  ith 
the  same  meaning  when  found  in  the  other.     "  Which  have 
been  found  to  be  due,"  in  the  act  of  1870,  is  a  phrase  of  the 
same  import  as  "  which  may  be  found  to  be  due  "  in  the  act 
of  1869.     We  find,  in  the  latter  act,  authority  and  direction 
to  the  comptroller,  to  raise  money  by  the  issue  of  stock  of 
the  city,  necessary  to  pay  the  sum  or  sums  "  which  nia/y  he 
found  due^^  on  these  claims.     As  he  migjht  not,  by  the  express 
limitation  of  the  act,  pay  more  than  $50,000,  he  might  not 
issue  stock  for  more  than  that  amount.    As  he  might  not  pay 
more  than  that  amount,  nor  issue  stock  for  more  than  that 
amount,  and  yet  as  he  may  and  is  required  to  issue  stock  to 
an  amount  of  all  "  which  may  be  found  to  be  due,"  it  is  plain 
that  the  legislature  subjected  that  phrase  to  the  same  limita- 
tion, and  meant  that  no  more  than  $50,000  should  be  found 
to  be  due,  by  any  audit  and  adjustment  under  it.     When,  in 
the  act  of  1870,  it  uses  the  similar  phrase,  "  which  have  been 
found  to  be  due,"  and  adds  to  it  the  particularization  of  when 
and  where  and  how,  by  saying  under  the  provisions  of  the 
act  of  1869,  it  is  plain  that  the  phrase  was  used  in  the  same 
sense,  and  within  the  same  limitation.     The  act  of  1870  goes 
no  further  than  that  of  1869.     It  is  to  be  borne  in  mind,  that 
in  construing  these  acts,  we  are  looking  for  the  intention  of 
the  legislature.     That  is  to  be  learned  from  the  words  used  by 
it,  as  affected,  explained  and  limited,  the  one  or  more  by  all 
the  rest.    When,  in  the  act  of  1870,  the  legislature  refers  to 
the  act  of  1869,  and  speaks  of  that  which  may  have   been 
foand  due  under  its  provisions,  we  are  taken  back  to  that  act, 
and  can  but  see,  that  in  1870  it  did  not  mean  to  declare,  that 
any  more  was  due  or  had  been  found  due  upon  those  claims, 
than  would  rise  in  amount  io  the  limit  fixed  by  the  former 
act.  ^Nothing  was  due,  that  is  owing,  to  these  men  to  which  they 
had  a  legal  right,  before  the  act  of  1869.     On  the  passage  of 
that  act,  the  directions  contained  in  it  made  due  and  owing 
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to  tliein,  a  sum  no  greater  than  $50,000.  The  exact  auioiiDt 
thereof,  up  to  that  limit,  was  to  be  arrived  at  by  the  comp- 
troller's audit.  It  is  the  amount  arrived  at  by  that  audit,  not 
exceeding  that  limit,  and  not  already  paid,  of  which  the  act 
of  1870  authorizes  and  directs  the  payment.  This  was  the 
intent  of  the  legislature  as  shown  by  the  language  of  the  two 
acts.  That  there  might  have  been  another  intent,  on  the  part 
of  the  promoters  of  this  legislation,  is  probable  from  the  facts 
shown  upon  the  trial.  But  these  facts  do  not  show  through 
the  language  of  the  enactments,  hot  does  it  appear  that  they 
were  in  the  possession  of  the  legislature. 

There  are  some  considerations  ingeniously  urged,  which, 
as  put,  are  not  in  harmony  with  this  view.  Thus  the  act 
of  1870  gives  authority  to  raise  "the  additional  amount" 
required  for  the  purpose  of  paying  the  claims  which  have 
been  found  to  be  due.  This,  it  is  urged,  should  be  construed 
to  mean  an  amount  in  addition  to  the  sum  fixed  by  the  act 
of  1869.  But  it  cannot  be.  It  is  an  additional  amount  need- 
ful to  pay  the  claims  which  may  have  been  found  due  under 
the  provisions  of  that  act,  whereby  no  more  than  $50,000 
could  be  found  due. 

It  is  further  urged,  that  if  no  more  was  still  to  be  paid  than 
the  unpaid  portion  of  the  $50,000  there  was  no  need  of  further 
legislation.  This  is  true;  but  that  an  enactment  to  one  end, 
is  not  strictly  necessary  thereto,  is  not  so  strong  a  reason  that 
it  must  have  been  intended  for  another  end,  as  to  overcome 
the  evidence  of  intention,  derived  from  the  language  used  by 
the  law  makers.  It  is  said,  that  it  is  ludicrous  to  suppose  that 
the  legislature,  would  not  only  multiply  needless  commands' 
to  the  comptroller  to  pa}'  an  audited  claim,  but  direct  the 
issue  of  city  bonds  running  thirty  years  to  enable  the  pay- 
ment of  $722.66,  which,  it  ap})ears,  was  the  amount  not  paid 
of  the  sum  of  $50,000.  Indeed,  there  is  a  ridiculous  disparity 
between  the  amount  of  this  unpaid  residue  and  the  financial 
machinery  proposed  for  meeting  it ;  but  not  greatly  more  so 
than  in  the  case  of  the  act  of  1869.  For  the  city  of  New 
York  to  supply  its  treasury  with  the  sum  of  $50,000,  in  the 
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year  1869,  surely  did  not  need  the  issue  of  a  tliirty  years' 
stock ;  unless  in  the  absence  of  anv  other  lawful  mode  of  rais- 
ing  or  obtaining  that  sum.  And  for  tliat  municipality,  with 
its  great  resources  and  its  great  credit,  to  be  put  to  such  means 
to  raise  so  small  a  sum  to  it  as  $50,000  does  indeed  seem 
unnecessary,  unless  a  necessity  arose  from  the  want  of  any 
provision  of  law  enabling  its  financial  officers  otherwise  to 
procure  that  sum  for  that  purpose.  If  sueh  necessity  existed 
the  provision  is  no  longer  ludicrous.  And  as  it  existed,  if  at 
all,  in  1870  as  well  as  in  1869,  it  is  no  more  ludicrous  to  apply 
it  to  the  unpaid  residue  of  $722.66  than  to  the  sum  of  $50,000. 
Furthermore,  it  may  be  presumed  that  the  comptroller  would 
not  issue  stock  in  bonds  of  uneven  amounts,  but  would  act 
in  accordance  with  the  ways  of  financial  men,  and  that  he 
had  already  prepared,  before  the  act  of  1870,  the  stock  for 
issue  to  the  even  amount  of  the  sum  authorized  by  the  act  of 
1869.  The  ten  per  cent  allowed  and  paid  by  him  upon  the 
claims  presented  was  arbitrary.  It  did  not  fully  comply  with 
the  act  of  1869  ;  it  was  evidently  adopted  for  the  convenience 
of  his  office  in  making  calculations  of  amount  due  to  each  of  so 
many  claimants,  so  that  the  authority  in  1870  is  not  neces- 
sarily to  be  read  as  for  an  issue  of  new  stock  to  the  sum  of 
$722.66,  but  for  an  issue  of  so  much  as  was  unused  in  1869, 
or  for  an  application  of  moneys  already  derived  from  an  issue 
of  stock  under  the  act  of  1869  for  the  whole  even  sum  of 
$50,000.  Thus,  there  is  not  to  be  imputed  to  the  legislature, 
the  absurdity  which  the  appellant  contends  would  belong  to 
it,  if  the  view  of  these  statutes  is  adopted  which  we  have  set 
forth. 

It  follows  that  a  payment  by  the  comptroller  to  the  appel- 
lant, and  the  receipt  by  him,  of  more  than  $50,000  was 
entirely  without  authority  of  law. 

It  will  be  seen  that  we  have  placed  this  conclusion,  upon 
the  official  inability  of  the  comptroller  to  audit,  and  find  due 
and  owing  and  allow  upon  these  claims,  any  more  than  the 
sum  of  $50,000.  Any  action  beyond  this  was  coram  non 
jicdice  and  void.     It  is  claimed  by  the  appellant,  that  as  a 
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matter  of  fact  the  comptroller  did  find,  that  there  was  due 
upon  these  claims  more  than  that  sum.  We  think  that  the 
testimony  shows,  that  there  did  appear  before  the  comptroller, 
in  1869,  such  statements  from  the  claimants,  of  the  time  for 
which  they  had  acted,  as  when  measured  in  money  by  the 
wages  paid  to  the  hired  members  of  the  fire  department, 
would  amount  to  more  than  the  sum  awarded  by  the  act  of 
that  year.  But  we  are  not  inclined  to  think  that,  as  matter 
of  fact,  the  comptroller  ascertained,  as  an  ofiicial  conclusive 
result,  that  there  was  more  due  than  that  sum.  The  official 
and  binding  result  arrived  at,  was  that  the  claims  were  enough 
in  amount  to  cover  the  sum  awarded ;  and  so  much  as  that 
was  officially  found  due  upon  them.  It  is  not  necessary  to 
do  more,  however,  than  to  hold,  that  as  there  was  no  authority 
in  the  act  to  audit  at  a  sum  greater  than  that  named  in  the 
act,  so  there  could  have  been  no  official  finding  to  be  due 
more  than  that  amount. 

The  payment  to  the  appellant  was  illegal.  Is  there,  for 
this  reason,  a  right  of  action  somewhere,  to  recover  from  him 
the  whole  or  a  part  of  the  moneys  he  received  ? 

There  are  allegations  in  the  complaint  of  false  and  fraudu- 
lent intent  and  conduct  on  the  part  of  the  appellant,  in  relation 
to  these  claims,  the  presentment  and  payment  of  them,  and 
in  his  action  as  a  member  of  the  legislature  which  passed  the 
act  of  1870.  There  are  also  allegations  of  acquiescence,  with 
knowledge  of  his  fraudulent  intent  and  conduct,  on  the  part  of 
the  city  of  New  York  and  its  officials,  and  of  collusion  and  con- 
nivance, on  the  part  of  the  city  and  its  officei's,with  the  appellant. 
These  allegations  are  all  denied  by  the  appellant's  answer. 
There  seems  to  have  been  no  direct  proof  made  upon  them. 
Can  it  be  inferred  by  the  court,  as  matter  of  law,  or  as  so  plaia 
that  it  need  not  be  left  to  a  jury,  from  the  fact  of  the  payment 
having  been  made  and  received  without  authority  of  law,, 
that  the  appellant  received  it  fraudulently  and  corruptly  ?  In 
one  of  the  briefs  submitted  to  us,  on  the  part  of  the  plain- 
tifls,  it  is  conceded  that  this  action  is  not  founded  upon  an3' 
theory  of  the  civil  liability  of  the  appellant  for  his  acts  as  & 
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member  of  the  legislature.  They  are  alleged,  only  as  charac- 
terizing the  act  of  presenting  the  claims  to  and  receiving  the 
money  from  the  comptroller.  But  the  appellant,  while 
admitting  that  he  voted  as  a  member  of  assembly  for  the  act 
of  1870,  denies  that  he  knew  of  its  piiiport  and  provisions  in 
respect  to  these  claims.  The  case,  so  far  as  the  allegations  of 
fraudulent  conduct  against  the  appellant  are  concerned,  rests 
upon  the  facts  that  there  was  never  any  legal  claim  of  his 
assignors  against  the  fire  department  nor  the  city ;  that  the 
legislature  of  1869  and  1870  gave  no  legal  claims  nor  right 
to  them  to  an  amount  over  $50,000 ;  that  it  may  be  presumed 
against  the  appellant,  that  he  knew  that  these  were  the  facts 
of  the  case,  and  hence  knew,  also,  that  the  comptroller,  the 
financial  oflScer  and  agent  of  the  city,  paid  this  money  with 
no  authority  in  fact  from  his  principal,  and  no  authority  in 
law  from  any  source.  If  it  be  doubtful  whether  there  is  enough 
here  to  make  out  fraudulent  action,  on  the  part  of  the  defend- 
ant, in  so  clear  a  manner  as  to  warrant  the  court  in  directing 
a  verdict,  we  have  to  say  that  it  is  not  needed  that  we  pass 
upon  that  question.  An  action  may  be  maintained  on  other 
grounds.  The  payment  was  made  and  received  without  any 
lawful  power  in  the  comptroller  to  make  it.  The  defendant 
is  chargeable  with  knowledge  of  this.  It  was  a  payment  by 
an  agent,  who  had  no  authority  as  such,  to  make  it.  It  was, 
then,  no  payment  by  the  principal  in  mistake  of  law  or 
ignorance  of  facts.  The  principal,  in  legal  view,  had  no  part 
in  the  payment,  and  it  was  made  against  its  will.  It  was 
equivalent  to  an  appropriation  by  the  appellant  of  the  moneys 
to  his  own  use,  with  the  acquiescence  and  help  of  the  oflicer 
of  the  city,  who  was  authorized  to  pay  them  out  no  other- 
wise than  in  accordance  with  law.  He  having  made  the  pay- 
ment unlawfully,  it  was  an  act  not  within  the  scope  of  his 
j^ency  and  does  not  bind  his  principal.  {J7.  S.  v.  Bartlett^ 
Da  vies,  9;  Stevenson  v.  Mortimer  ^  Cowp.,  805;  Taylor"^. 
I^lumer^  3  M.  &  8.,  562.)  There  is,  for  these  reasons,  a  right 
of  action  somewhere,  against  the  appellant,  to  recover  the 
ifvhole  or  a  part  of  these  moneys. 
SiCKELS — Vol.  XIII.        64 
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It  is  urged  that  the  appellant  received  this  money  as  the 
attorney  for  these  men,  and  that  as  he  has  paid  over  to  them 
the  share  agreed  upon  by  him  and  them,  he  ought  not  to  be 
liable  for  more  than  the  share  retained  by  him.  There  is  no 
proof  that  he  acted  as  attorney  and  counsel  for  them.  The 
proof  is,  that  he  received  the  whole  money  as  assignee  of  the 
whole-  of  it.  There  is  no  proof  of  any  agreement  between 
him  and  them,  nor  of  any  payment  by  him  to  them.  Evi- 
dence thereof  was  offered  by  the  appellant,  and  rejected  under 
exception  by  him,  as  immaterial.  If  it  was  material,  it  was 
error  to  reject  it;  so  that  the  case  may  be  considered  as 
though  the  evidence  had  been  received.  We  do  not  think  that 
the  proof  would  protect  the  appellant.  If  it  was  illegal  to 
receive  the  money,  it  was  illegal  for  him  to  dispose  of  it,  save 
to  return  it  to  the  city  treasury.  If  he  knew  that  it  was  ille- 
gal to  receive  it,  and  that  it  was  a  wrong  for  him  to  do  so, 
and  he  is  therefore  liable  for  that  part  retained  by  him ;  he 
also  knew  that  it  was  illegal  for  his  clients  or  principals  to 
receive,  and  that  it  was  wrong  for  him  to  pay  over  any  part 
of  it  to  them.  He  cannot  thus  defend  himself  from  liability 
for  the  whole.  (See  Stephens  v.  ElwaUy  4  M.  &  S.,  259 ; 
Snowden  v.  Dcuois^  1  Taunt.,  359;  Sharland  v.  Wildofhy  5 
Hare,  *  469.)  This  is  not  like  the  case  of  an  attorney  at  law 
who  knowingly  prosecutes  an  unfounded  claim  in  the  courts, 
by  the  forms  and  processes  of  the  law,  and  recovering  judg- 
ment, receives  and  pays  over  the  avails.  There,  when  final 
judgment  has  been  rendered,  it  is  the  law  of  that  case,  for 
the  parties  to  it;  and  it  is  the  law  itself  which  delivers  the 
avails  of  the  judgment  to  the  recipient.     It  is  not  so  here. 

The  inquiry  is :  Second.  Whether  the  appellant  is  liable  to 
the  plaintiffs  in  this  action. 

The  question  here  presented  has  been  of  late  much  consid- 
dcred  in  this  court,  in  the  case  of  The  People  v.  IngerscUy 
impleaded^  decided  June  9, 1874.*  The  appellant  claims  that 
the  judgment  of  this  court  in  that  case,  is  conclusive  in  this 

*  Ante^  p.  1. 
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case.     The  respondeuts  suggest  features  in  this   case  which 
niateriallj  distinguish  it,  as  they  claim,  from  that. 

One  of  these  is,  as  is  urged,  that  the  money  received  by 
the  appellant  was  the  property  of  the  State,  or  the  State  had 
such  a  right  and  title  therein,  as  to  affoa*d  ground  for  a  light 
of  action  to  recover  it.  It  is  no  mora  ia  this  tiiau  in'  that 
case,  alleged  in  terms,  thiit  tiw  money  belongs  or  belonged  to 
the  |>lainji£.  In  this  case,  as  in  that,  the  appellant  is  not 
sued  as  an  express  trustee,  but  as  a  wrong-doer  in  obtaining 
the  money,  and  for  a  completed  wrongful  act.  It  is  explicitly 
held  in  that  case,  that  unless  there  is  a  right  of  property  in 
the  State  to  the  money  so  received,  there  is  no  right  of  action • 
This  is  to  be  taken  with  the  qualification,  that  the  question  is 
there  reserved  and  not  passed  upon,  of  whether  the  State 
would  not  have  a  right  to  interfere  in  case  of  a  refusal  to  sue, 
and  of  collusion  with  the  wrong-doer,  on  the  part  of  the 
municipal  or  other  body,  in  whom  was  the  title  to  the  money 
and  the  primary  right  of  action  therefor.  Though  title  in 
the  State  to  the  money  is  not  alleged  in  terms,  it  is  suggested 
in  argument  that  the  facts  averred  and  proven  or  admitted,. 
show  a  title.  These  facts  do  not  differ  from  those  in  Inger- 
aoWs  Case  {mpTa\  save  that  here  the  legislative  direction  was 
to  raise  money  for  the  purposes  of  a  statutory  civil  division 
of  the  State,  diflEering  in  extent  from  the  city  of  New  York,, 
whose  expenditures  were  ordinarily  provided  for  by  taxation 
ordered  by  the  State,  the  avails  of  which  passed  into  the 
State  treasury,  and  were  paid  from  thence  in  the  ordinary 
course  of  disbursement  of  that  civil  division;  so  that  the 
moneys  raised  for  that  civil  division,  did  ordinarily  go  into 
the  State  treasury  and  come  under  its  control,  with  a  right 
thereto  in  the  State.  And  had  they  been  wrongfully  received 
therefrom,  or  intercepted  on  their  way  thereto,  the  State  might 
maintain  an  action  therefor.  But  the  moneys  here  sued  for 
were  not  raised  for  the  purposes  of  that  civil  division.  The 
very  ground  of  the  action  is,  that  the  purpose  for  which  the 
moneys  were  raised  was  an  illegal,  false  and  fictitious  purpose, 
and  was  not  the  purpose  of  the  fire  department.     They  were 
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not  raised  in  the  manner  directed  by  the  act  creating  that  civil 
division.  (See  §  10  of  act  of  1865.)  The  legislature  directed 
the  raising  of  them  in  a  new  and  diflFerent  manner.  Hence, 
they  never  became  moneys  of  the  State.  They  were  not  raised 
by  taxation,  but  by  the  bonds  of  the  city,  and  they  passed 
into  the  treasury  of  tlie  city,  and  not  into  the  treasury  of  the 
State  (§  16  of  act  of  1865),  and  there  being  no  claim  upon 
them  for  any  legitimate  purpose  of  the  fire  department,  they 
became  and  were  an  unexpended  and  an  unappropriated  sur- 
plus, the  funds  and  property  of  the  city ;  as  much  so  as  if,  upon 
any  other  unfounded  pretence  of  authority,  the  comptroller 
had  issued  the  stock  of  the  city,  and  obtaining  for  it  half  a 
million  of  dollars,  had  deposited  it  with  the  city  treasurer. 
The  facts  of  this  case  make  no  material  distinction  of  it,  from 
that  referred  to,  and  that  is  in  this  respect  controlling  upon 
this.  Another  distinction  suggested  is  this  :  It  is  alleged  in 
the  complaint  that  ever  since  tiie  payment  of  this  money  to 
the  appellant,  the  city  of  New  York,  and  all  of  its  oflScers  who 
might  or  could  exercise  any  power  or  authority  in  the  prem- 
ises, have,  with  full  notice  and  knowledge  of  the  facts, 
acquiesced  in  the  misapplication  of  the  moneys,  and  colluded 
with  the  appellant  in  protecting  him  from  responsibility  by 
any  judicial  means  or  remedies.  This  allegation  is  denied  by 
the  answer  of  the  appellant.  There  is  no  direct  proof  made 
of  its  truth.  The  city  of  New  York  is  a  party  defendant  to 
the  action.  It  made  answer  to  the  complaint,  but  withdrew 
it,  and  is  without  an  answer  upon  the  record.  The  material 
allegations  of  the  verified  complaint  are  to  be  taken  as  admit- 
ted by  it.  We  think  that  the  question  is  thus  fairly  raised  in 
the  case,  whether  if  a  municipality  has  a  right  of  action  for 
its  money  wrongfully  received  from  its  treasury,  and  refuses 
to  prosecute  for  a  recovery,  the  State  may,  in  its  character  of 
parens  j^atrioB,  bring  action  nominally  for  itself,  but  really  in 
behalf  of  the  individuals  or  body  of  citizens,  who  are  presently 
or  ultimately,  to  be  affected  by  the  wrongful  payment  and 
misapplication.  It  is  true  that  the  averment  of  the  complaint 
is  denied  by  the  answer  of  the  appellant.    It  is  admitted  by 
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the  city.  It  stands  upon  the  record,  so  far  as  it  is  concerned, 
undenied.  The  judgment  by  default,  which  has  been  or  may 
be  taken  against  the  city,  will  always  be  an  adjudication  set- 
tling that  fact  as  against  it.  And  this  adjudication  will 
always  be  available,  not  only  to  the  people,  who  are  the  plain- 
tiffs in  the  action,  but  also  the  appellant,  the  co-defendant,  as 
a  final  determination  of  that  question  against  the  city.  So 
that,  if  that  fact  gives  a  right  to  the  State  to  interfere  and 
bring  an  action,  it  is  admitted  by  the  city  to  have  existed  w^hen 
this  suit  was  commenced ;  and  an  adjudication  based  upon 
that  admission  will  always  enable  the  appellant,  notwithstand- 
ing he  has  put  the  fact  in  issue,  and  it  has  not  been  proven 
upon  the  trial  against  him,  to  interpose  a  judgment  in  this 
action  against  him  and  the  city,  of  a  recovery  of  these  moneys, 
in  bar  of  another  action  by  the  city  against  him  for  a  recovery 
thereof.  Being  a  fact  admitted  of  record,  it  binds  all  parties 
to  the  action :  the  party  defendant  who  has  admitted,  and 
also  the  party  co-defendant,  because  it  takes  from  him  the 
opportunity  of  saying  that  if  recovery  is  had  in  this  action 
against  him,  he  is  still  liable  to  his  now  co-defendant  in 
another  action  for  the  same  cause. 

The  money  of  a  municipal  corporation  has  been  illegally 
paid  by  its  oflScers,  and  illegally  received  by  the  appellant. 
The  municipality  and  its  officers  refuse  to  sue  for  a  recovery 
thereof.  This  presents  the  case  of  a  fund,  held  in  trust  for 
the  public  purposes  of  the  members  of  a  municipal  corporate 
body,  which  has  been  unlawfully  despoiled,  and  the  official 
trustees  of  which,  with  whom  is  the  primary  right  of  action, 
refuse  to  act  for  its  protection  and  reinstatement,  and  for 
the  redress  of  the  injury  to  the  body  of  the  tax-payers,  pres- 
ent or  future,  who  are,  in  a  sense,   the  ceatuis  qxie  trust. 

An  individual  tax-payer,  or  a  number  of  tax-payers,  may 
not  maintain  such  an  action.  {Doolittle  v.  Supervisors^  18 
N,  Y.,  159 ;  Roosevelt  v.  Draper,  23  id.,  324.)  They  do  not 
represent,  and  may  not  assume  to  act  for,  the  whole  public 
body  injuriously  affected.  Hence,  in  case  the  municipality 
and  its  officere  refuse  to  act,  there  is  no  party  to  approach  the 
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courts,  unless  there  is  some  other  and  superior  trustee  for 
the  public,  who  may  rightfully  interfere.  There  can  be  no 
other,  unless  it  is  the  State.     Can  the  State  thus  interfere ! 

In  T/te  People  v.  IhgersoU,  this  court  purposely  refrained 
from  deciding,  or  e^^e^  intimating  an  opinion  upon  this  qucE- 
tlon.  There,  as  here,  the  action  was  to  recover  a  sum  certain, 
the  avails  of  the  bouds  of  a  municipal  corporation,  issued  bj 
authority  of  the  State  legislature,  to  provide  means  for  the 
payment  of  municipal  liabilities.  The  bonds,  in  both  cases, 
were  to  be  redeemed  at  maturity  by  municipal  taxation.  The 
avails  of  these  bonds,  it  was  alleged  in  each  case,  had  come  to 
the  possession  of  the  defendant  by  means  of  fraudulent 
devices  and  practices  of  himself,  and  others  associating  with 
him,  The  moneys  realized  by  a  sale  of  the  bonds  of  the 
county,  in  that  case,  were  regarded  and  treated  as  the  moneys 
of  the  county,  to  the  same  extent  and  subject  to  the  like  con- 
trol, as  if  they. had  been  raised  for  the  same  special  purpose 
by  present  taxation,  and  paid  into  the  county  treasury,  or 
were  in  the  possession  of  any  other  of  the  county  agents. 
The  sale  of  the  bonds  was  an  anticipation  of  the  tax,  and  the 
issue  of  the  bonds  was  an  exercise  of  the  taxing  power,  in 
one  form.  The  burden  was  and  is  upon  the  tax-payers  of  the 
locality,  and  whether  the  money  was  levied  presently,  or  bor- 
rowed upon  its  credit,  and  levied  thirty  years  thereafter,  could 
make  no  difference  in  passing  upon  the  question  of  the 
ownership  of  the  money.  In  either  case,  as  this  court  held, 
the  moneys  were  the  moneys  of  the  municipality. 

It  was  conceded  in  the  IngersoU  Case^  as  well  by  the  coun- 
sel for  the  plaintiffs,  as  in  the  dissenting  opinion  in  this  court, 
that  the  court  could  not  in  that  action  adjudicate  what  should 
be  the  final  destination  of  the  money  in  controversy.  Such 
concession  seemed  to  be  the  yielding  of  the  question,  to  whom 
the  money  belonged,  and  an  admission  that  it  did  not  belong  to 
the  State,  the  plaintiff  in  the  action ;  and  in  connection  with 
the  position  of  the  most  eminent  of  the  counsel  for  the  plain- 
tiffs, that  the  question, "  who  owns  the  money  ? "  was  but  another 
way  of  putting  the  question, ''  who  can  maintain  the  action  ?  '^ 
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and  that  the  party  regarded  in  the  Iav,'  as  the  technical  owner  of 
the  money,  was  the  party  to  maintain  the  action ;  was  fatal  to 
the  claim  of  the  plaintiffs  to  recover.  ^  The  two  positions  are 
not  consistent  with  the  claim  to  recoviA',  and  the  difficulty  in 
finding  a  solid  ground,  on  which  to  rpst  successfully  a  right 
of  the  people  of  the  State,  by  the  attorney-general,  to  main- 
tain the  action,  is  mftde  very  apparem.'ji»y  a  bare  statement  of 
the  admissions  jmd  positions,  so  absolutely  incompatible  with 
the  theory  «rf  the  action. 

It  was  possible  in  that  action ;  if  it  had  been  allowable  upon 
th(^  facts  alleged  in  the  complaint,  and  a  liability  of  the 
defendant  IngersoU  to  account  to  the  people  of  the  State,  for 
the  money  alleged  to  have  been  fraudulently  obtained  and 
illegally  received  by  him  from  the  county  of  New  York  should 
have  been  established ;  to  give  judgment  in  such  form  as  to 
enforce  the  liability.  The  court  below  had  not,  in^ihat  action, 
given  force  and  finality  to  the  remedy,  and  if  the  plaintifEs 
were,  upon  the  complaint,  entitled  to  any  relief,  if  they  should 
have  had  any  standing  in  court  as  against  the  defendant,  the 
judgment  would  have  been  revei*sed  and  the  cause  remanded, 
to  the  end  that  the  proposed  relief,  legal  and  equitable^  might 
be  granted.  It  was  because  the  plaintiffs  did  not,  by  their 
complaint,  make  a  case  for  any  relief,  legal  or  equitable,  that 
the  demurrer  was  sustained  and  judgment  given  for  the 
defendant.  Upon  this  appeal  we  are  shut  up  to  the  question, 
whether  the  plaintiffs,  the  people  of  the  State,  are  entitled  to 
a  judgment  in  their  favor  for  the  money  illegally  and  fraudu- 
lently taken  from  the  city  of  New  York.  They  have 
recovered  a  money  judgment,  by  which  they  are  adjudged  to 
be  entitled  as  owners,*  to  the  sums  awarded.  It  is  not  a 
recovery  in  trust,  or  for  the  benefit  of  any  person  or  corpora- 
tion. The  judgment  does  not  recognize,  but  on  the  contrary 
is  inconsistent  with,  any  right  or  interest  of  any  other  party 
in  or  to  the  money.  The  judgment  is,  that  the  plaintiffs 
recover  the  amount  specified,  and  that  they  have  execution 
therefor,  and  no  other  or  ulterior  disposition  of  the  fund  is 
made,  or  is  consistent  with  the  record.     It  is  a  legal  judg- 
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ment,  founded  upon  a  supposed  legal  and  technical  right  of 
the  plaintiffi  to  the  money,  in  their  own  right.  The  fact 
that  the  corporation  of  the  city  of  New  York,  in  whom  is 
the  legal  right  to  the  money  and  the  cause  of  action,  is  a 
party  to  the  record  as  a  defendant,  and  has  not  defended  the 
action,  or  controverted  the  claim  of  the  plaintiffs,  does  not 
avail  the  latter.  Such  an  omission  of  the  corporation  to 
assert  its  legal  rights,  cannot  work  a  transfer  of  the  fund  and 
right  of  action  to  the  plaintiffs.  It  may  be  that  it  was  a 
breach  of  trust,  and  of  duty,  on  the  part  of  the  managing 
body  and  official  representatives  of  the  municipality,  but  can- 
not operate  as  a  forfeiture  of  the  rights  of  the  constituents, 
the  cestvis  que  truatj  or  confer  upon  the  plaintiffs  a  legal  right 
to  the  money,  or  authorize  the  people,  by  their  attomey- 
geneml,  to  take  the  place  in  court,  in  pursuing  tl)e  wrong-doer 
and  asserting  a  right  to  the  money,  which  the  law  gives  to 
the  legally  entitled  custodian  and  trustee.  The  corporate 
authorities  of  the  city  of  New  York  can  no  more  donate,  or 
transfer,  without  consideration  or  authority  of  law,  the  prop- 
erty of  the  city  to  the  State,  than  they*  can  to  the  defendant 
or  any  stranger.  Every  act  of  that  kind  would  be  uUr^  vir^ 
and  would  eonfer  no  legal  right  upon  the  transferee. 

But  the  city  authorities  did  not,  by  omitting  to  defend  the 
action,  admit  or  concede  the  title  of  the  plaintiffs.  No  judg- 
ment was  demanded  concluding  their  rights ;  and  whether,  by 
reason  of  the  transactions  alleged  in  the  complaint,  the  plain- 
tiffs had  a  legal  cause  of  action  against  the  defendant  did  not 
concern  the  city  of  New  York.  Does,  then,  the  averment, 
regarding  the  same  as  proved  or  admitted,  that  the  several 
officers  of  the  city,  as  well  as  of  t^e  county  of  New  York, 
"  if  any,  who  might  or  could  exercise  any  power  or  authority 
in  the  premises  had,  with  notice  and  full  knowledge  of  such 
payment  and  of  its  fraudulent  nature,  acquiesced  and  still  do 
acquiesce  in  such  fraudulent  misapplication  of  the  said 
moneys,  and  at  all  times  since  such  application,  were  and  still 
are  colluding  with  the  said  Thomas  0.  Fields  in  the  fraud 
aforesaid,  and  in  protecting  him  from  responsibility  for  the 
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same  by  any  judicial  means  or  remedies,"  give  to  the  plain- 
tiffs a  right  of  action  which,  but  for  those  facts  thus  averred, 
they  could  not  have  ?  It  is  noteworthy,  that  there  is  no 
assertion  anywhere  in  the  complaint,  that  this  action  is  prose- 
cuted for  or  in  the  interest  of  the  city.  Neither  is  it 
expressly  or  impliedly  admitted,  in  the  clause  alleging  collu- 
sion of  the  city  officials,  that  the  money  or  the  rights  of  the 
same  are  now  or  ever  were  in  the  city,  or  in  any  person  or 
body  other  than  the  plaintiffs.  Those  who  are  now  put  for- 
ward as  the  ceatuis  que  trust  and  in  whose  interest  it  is  sought 
to  sustain  the  recovery,  are  nowhere  averred  to  be  the  real 
parties  in  interest;  and  the  relation  now  assumed  by  the 
plaintiffs,  of  trustees,  is  not  averred  in  the  complaint.  It  is 
a  fact,  not  wholly  without  significance,  that  the  distinguished 
counsel  for  the  plaintiffs  did  not  deem  it  important  to  resist, 
by  appeal,  the  striking  out  of  a  similar  clause  from  the  com- 
plaint in  the  IngersoU  Case^  as  it  is  likely  they  would  have 
done,  had  it  been  considered  that  the  facts  in  that  clause 
averred,  were  essential  to  give  to  the  plaintiffs  a  standing  in 
court,  as  trustees  or  t)therwise,  if  every  other  claim  of  right 
should  be  denied.  But  neither  counsel  nor  parties  are  estop- 
ped or  fbi*eclo8ed  by  this  implied  admission  of  the  immateri- 
ality of  the  facts  now  relied  upon ;  and  the  question  must  be 
passed  upon  as  if  no  such  admission  had  been  made. 

Notwithstanding  the  caution  of  the  court,  in  its  reference 
to  the  question  now  under  consideration,  in  disposing  of  the 
IngersM  Case^  we  cannot  but  regard  the  decision  in  that  case, 
and  the  reasons  upon  which  it  went,  as  decisive  of  the  present 
question.  Most  certainly  the  fraud  and  collusion  of  the  city 
officials  alleged,  could  not  and  did  not  deprive  the  city  of 
New  York  of  its  property  rights,  or  confer  title  to  the  money 
in  dispute  on  the  State.  Such  an  idea  would  be  preposterous, 
and  is  not  put  forth  by  any  one.  The  loss  to  the  city  by  the 
misfeasance  or  malfeasance  of  its  official  representatives  and 
agents,  could  only  be  such  as  naturally  and  necessarily 
resulted  from  the  omissions  or  acts,  and  not  such  as  could 
form  a  forfeiture  of  legal  rights;  and  because  loss  might 
SicKELS  —  Vol.  XIII.        65 
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ensue  to  the  city,  as  a  consequence  of  the  neglect  or  wrong- 
doing of  its  servants  or  agents,  it  would  by  no  means  follow 
as  a  legal  or  logical  sequence,  that  the  title  to  the  money,  and 
what  might  be  saved,  became  vested  in  the  State,  or  any 
other  body,  whose  representatives  would  be  more  vigilant  in 
protecting,  or  pnrsuing  and  retaining  it.  But  the  judgment 
in  this  action  does  accomplish  just  that,  and  awards  the 
money  to  the  plaintiffs,  to  the  exclusion  of  the  city. 

The  prerogative  rights  of  the  State,  as  sovereign,  over 
municipal  corporations,  and  their  civil  and  property  rights, 
and  the  extent  to  which  they  could  be  asserted  by  the 
administrative  or  executive  officers  of  the  State  government, 
were  necessarily  considered  in  the  TngersoU  Case ;  and  the 
judgment  of  the  court  was,  that  while  the  absolute  sover- 
eignty of  the  State,  over  the  municipalities  of  its  creation, 
was  conceded,  its  actual  exercise  was  limited  by  the  legisla- 
tion upon  the  subject,  and  that  no  power  was  delegated  to 
the  attorney-general,  or  other  State  officer,  to  assert  any  such 
right  of  sovereignty  over  the  property  of  municipal  corpora- 
tions, in  the  absence  of  express  legislation  to  that  end.  We 
then  held  that  corporations  of  that  nature  could  not  be 
deprived  of  their  franchises  or  property  by  implications  of 
power,  either  in  the  attorney-general  or  other  officer.  The 
money  sought  to  be  recovered  in  that  case  had  been  obtained 
by  fraud,  and  by  collusion  and  neglect  or  breach  of  duty 
on  the  part  of  the  city  agents,  and,  so  far  as  appeared,  no 
claim  was  made  to  the  money  by  the  county,  or  effort  put 
forth  to  recover  it,  and  every  intendment  was  necessarily  in 
favor  of  the  plaintiffs.  Substantially  every  element  was  in 
that  case  that  is  to  be  found  in  that  now  before  us,  with  the 
additional  circumstance  favorable  to  the  plaintiffs,  that  they 
could  have  had  any  relief  to  which  by  the  case  ma4e  they 
were  entitled.  The  court  adjudged  that  the  plaintiffs  had  no 
standing  in  court,  and  dismissed  the  complaint.  If  there  is 
any  right  or  authority  in  the  attorney-general,  representing 
the  State,  to  maintain  this  and  the  like  action,  or  any  action 
to  recover  corporate  or  trust  funds  fraudulently  misappropri- 
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ated  or  converted,  or  to  call  defaulting  official  trustees  or 
wrong-doers  to  account  for  moneys  thus  diverted  from  their 
proper  destination  and  use,  such  ri^t  exists  concurrently 
with  a  like  right  in  the  municipal  corporations^  and  does  not 
depend  for  its  exercise  as  against  a  wrong-doer,  upon  any  want 
of  fidelity  or  willingness  to  prosecute  of  the  municipal  author- 
ities. {Attorney- General  v.  Wilson^  1  Craig  &  Phillips,  1.) 
The  averment  of  collusion  or  neglect  to  prosecute,  does  not 
give  vitality  to  the  authority,  nor  is  it  necessary  to  put  the 
attorney-general  in  motion.  In  other  words,  it  has  no  mate- 
riality. It  is  not  necessary  to  refer  to  the  cases  from  the 
English  reports,  in  which  the  attorney-general  has  intervened 
to  enforce  the  performance  of  trusts  by  corporate  authorities 
and  official  trustees,  or  the  reasons  upon  which  the  decisions 
have  proceeded,  or  the  foundation  upon  which,  in  England, 
the  jurisdiction  of  the  courts  and  the  right  of  the  crown  rest. 
They  are  considered  sufficiently  in  The  People  v.  Ingersoll. 
It  suffices  to  say  here,  that  all  those  actions  are  in  equity,  and 
brought  directly  to  enforce  a  trust,  and  compel  the  applica- 
tion of  trust  funds  by  the  appropriate  trustee  to  the  objects 
of  the  trust,  and  for  such  other  incidental  relief,  either  against 
the  guilty  trustees,  or  those  to  whose  possession  the  trust 
funds  had  come,  as  the  circumstances  of  the  case  asked  ■  for. 
There  is  no  parallelism  in  those  cases  and  this,  and  if  the 
same  existed,  and  the  same  practice  prevailed  here  as  in  Eng- 
land, they  would  have  no  relevancy  upon  the  question  before 
UB.  The  case  is  not  distinguishable  by  any  material  circum- 
stan<;e  from  The  People  y.'' IngeraoU^  and  must  be  adjudged 
accordingly. 

The  judgment  should  be  reversed  and  new  trial  granted. 

All  concur  except  Church,  Ch.  J.,  and  Bapallo,  J.,  dis- 
senting. 

Judgment  reversed. 
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68   516 
-^2 — 22i  Bernard  Wenzler,  Plaintiff  in  Error,  v.  The  People  of 

THE  State  of  New  York,  Defendants  in  Error. 

The  provision  of  the  State  Constitution  (art.  6,  §  18),  declaring  that 
"  justices  of  the  peace  and  district  court  justices  shall  be  elected  in  the 
different  cities  in  this  State,"  etc.,  does  not  include  police  justices  in 
the  city  of  New  York,  but  these  officers  may  rightfully  be  appointed  sa 
provided  by  the  act  of  1873,  entitled,  '*  An  act  to  secure  better  admin- 
istration in  the  Police  Courts  of  the  city  of  New  York."  (Chap.  538, 
Laws  of  1878.)    (Church,  Ch.  J.,  and  Allen,  J.,  dissenting.) 

Clark  V.  The  PeopU  (26  Wend.,  599)  distinguished. 

The  provisions  of  said  act  prescribing  the  duties  of  the  police  justicea 
appointed  thereunder  as  well  those  relating  to  the  Court  of  Sessions  as 
those  in  reference  to  the  Police  Courts,  are  embraced  within  the  subject 
expressed  in  its  title.  It  is  not,  therefore,  repugnant  to  the  constitu- 
tional provision  requiring  a  private  or  local  bill  to  embrace  but  one 
subject  and  that  to  be  expressed  in  the  title.  (Const.,  art.  3,  §  16.) 
(Church,  Ch.  J.,  and  Allen,  J.,  dissenting.) 

Accordingly  held,  that  a  Court  of  Sessions  held  by  police  justices  appointed 
under  said  act  was  legally  constituted.  (Church,  Ch.  J.,  and  Allek,  J., 
dissenting.) 

(Argued  June  15, 1874 ;  decided  November  10,  1874.) 

Error  to  the  General  Term  of  the  Supreme  Court  in  the 
firsi  jadicial  department,  to  review  judgment  affirming  an 
alleged  judgment  of  the  Court  of  Special  Seeeions  of  the 
Peace  in  and  for  the  city  and  county  of  New  York,  convicting 
the  plaintiff  in  error  of  the  crime  of  petit  larceny. 

The  court  which  convicted  said  plaintiff  in  error  was  held 
by  three  persons,  who  were  appointed  and  claimed  to  act  as 
police  justices  under  the  act  chapter  538,  Laws  of  1878,  and 
as  such  held  said  court. 

Elbridge  T.  Gerry  for  the  plaintiff  in  error.  The  act 
under  which  the  police  justices,  who  composed  the  court  in 
which  the  plaintiff  in  error  was  convicted,  were  appointed, 
was  unconstitutional  and  the  court  unlawfully  constituted. 
(Const,  art.  6,  §  18  ;  Kent's  Note,  40,  on  the  City  Qiarters; 
Davies'  Law  N.  Y.  City,  154,  233,  242,  249 ;  1  Doc.  Hist,  of 
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N.  Y.,  752,  772 ;  Dongan  Charter,  1686,  §  8 ;  Mont.  Charter, 
1730,  §  26 ;  1  Greenl.  Laws  K.  Y.,  11,  12,  297,  302  ;  4  Loring 
Andrews'  Laws  N.  Y.,  282,  283;  289 ;.  6  id.,  chap.  35,  pp.  50, 
58,  59 ;  6  Webster's  Laws  of  N.  Y.,  289,  539,  540 ;  Laws 
1811,  chap.  202,  §§  3,  4 ;  Laws  1832,  chap.  58,  p.  187 ;  Laws 
1835,  chap.  251,  p.  160 ;  Laws  1838,  chap.  318,  p.  317 ;  Laws 
1848,  chap.  153,  pp.  249, 250,  §  7 ;  3  Daly's  Com.  Pleas,  557 ; 
2  R.  S.  [Edm.  2d  ed.,  224],  233,  §  3 ;  1  Laws  1857,  chap.  446, 
§  48,  p.  590 ;  Laws  1858,  chap.  282,  pp.  441,  442;  Laws  1860, 
chap.  508,  §  6,  p.  1008;  Laws  1865,  chap.  563,  §  1,  p.  1132; 
Buher  v.  People^  49  N.  Y.,  134 ;  1  Laws  1869,  chap.  377, 
p.  854 ;  Wait's  N.  Y.  Anno.  Code,  p.  31 ;  People  ex  rel. 
Bolton  V.  Albertson,  MS.  of  Ct.  App.,  Allen,  J.;  People 
ex  rel.  Lord  v.  OrookSj  9  Alb.  L.  J.,  156.)  The  act  is  local. 
( Williams  v.  People^  24  N.  Y.,  407 ;  People  v.  HiU^  35  id,, 
449 ;  Ruber  v.  People^  49  id.,  135.)  It  embraces  more  than 
one  subject.    (Davies'  Laws,  180, 183, 184;  Gashin  v.  Meeks^ 

• 

42  N.  Y.,  186.)  None  of  the  subjects  are  embraced  in  the 
title.  {Mayor  v.  Colgate,  12  N.  Y.,  146 ;  People  v.  Hill,  35 
id.,  449 ;  O^Brieii  v.  People,  38  id.,  193 ;  tiuber  v.  People, 
49  id.,  132 ;  People  v.  Allen,  42  id.,  417 ;  approving  People 
V.  Comrs.  Highways,  etc.,  53  Barb.,  70.) 

2?.  jB.  Eaton  for  the  defendants  in  error.  As  matter  of 
law  and  fact  the  justices  holding  the  court  in  which  the  plain- 
tiiF  in  error  was  convicted  were  de  facto  police  justices,  and, 
hence,  ex  officio  as  well  as  de  facto  justices  of  the  Court  of 
Special  Sessions  of  the  Peace.  {People  v.  QoUins,  7  J.  R., 
550,  554 ;  Mclntry  v.  Taainer,  9  id.,  135 ;  Tappan  v.  Oray, 
9  Paige,  507;  7  Hill,  259;  People  v.  Draper,  24  Barb.,  265, 
270 ;  Wilcox  v.  Smith,  5  Wend.,  231  ;  In  re  Walker,  3  Barb., 
162;  Hartt  y.  Harvey,  32  id.,  55;  Conover^e  Case,  5  Abb. 
Pr.,  79,  80 ;  People  v.  Tieman,  8  id.,  359 ;  People  v.  Mat- 
tier,  2  Abb.  [N.  S.],  289,  291 ;  JVelson  v.  People,  23  N.  Y., 
296.)  The  return  alleges  full  jurisdiction  and  this  cannot  be 
controverted,  nor  can  any  want  of  jurisdiction  be  assigned  as 
error.     {Haines  v.  The  Jvdges,  etc.,  20  Wend.,  625 ;  People 
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V.  Supra. J  eto.y  51  N.  T.,  443,  446.)  Being  such  d€  facto 
jasticee  the  conBtitutionality  of  the  law  under  which  thej 
claim  their  offices,  and  the  legality  or  fact  of  their  appoint- 
ment, can  only  be  determined  by  a  guo  warranto.  {Hard  v. 
Harvey,  13  Abb.,  834;  Code,  §  440 ;  People  v.  Draper,  34 
Barb.,  265,  272;  Tappan  v.  Gray,  9  Paige,  507,  509; 
affirmed,  7  Hill,  269 ;  In  re  Whiting,  2  Barb.,  513 ;  In  re 
Walker,  3  id.,  163,  167-171;  PeopU  v.  LitOe,  25  id.,  254; 
Mott  V.  Connolly,  50  id.,  516;  In  re  Baker,  11  How. 
Pr.,  419 ;  Conover^a  Case,  5  Abb.,  73 ;  Mayor  v.  Conover, 
id.,  171,  175;  PeopU  v.  Mattier,  2  Abb.  [N.  S.],  289; 
People  V.  Cook,  14  Barb.,  259;  affirmed,  4  Seld.,  67; 
People  V.  Lane,  MS.'  op.  Ct.  App.)  The  Court  of  Special 
Seseions  is  a  city  court.  (2  Hoff.  Laws  N.  Y.,  479 ;  Laws 
1855,  chap.  337 ;  Laws  1871,  chap.  302 ;  People  v.  Purdy^ 
2  Hill,  32 ;  4  id.,  384 ;  Divine's  Case,  11  Abb.,  90 ;  Laws 
1861,  chap.  444  ;  Cyphers  v.  People,  31  N.  Y.,  373  ;  PeopU 
V.  Mawson,  61  Barb.,  619.)  Only  such  portion  of  the  act  as 
relates  to  a  subject  not  in  the  title  is  void.  {People  v.  BueU, 
46  N.  Y.,  57,  68 ;  Ruber  v.  People,  49  id.,  132 ;  In  re 
Vclkening,  52  id.,  650;  In  re  Mayor,  50  id.,  504,  506; 
People  V,  Da/vies,  47  id.,  501 ;  The  Sun,  etc.,  Co.  v.  Mayor^ 
etc.,  4  Seld.,  241 ;  Brewster  v.  City  of  Syrcunise,  19  N.  Y., 
116,  117;  People  v.  McCann,  16  id.,  58;  In  re  Walker^  3 
Barb.,  163;  DeCamp  v.  Eveland,  19  id.,  81 ;  Town  of  Fish- 
kiU  V.  F.  B.  P.,  19  id.,  634 ;  Sharp  v.  Mayor,  31  id.,  372  ; 
People  V.  Lanjorence,  36  id.,  177.)  Police  justices  may  be 
appointed.  {Ourney  v.  LoveU,  9  Wend.,  319,  320;  In  re 
Walker,  3  Barb.,  163,  164 ;  Boston  Silk  Co.  v.  EuU,  37 
How.,  299,  305  ;  Mills  v.  Winslow,  2  E.  D.  S.,  18 ;  Clark  v. 
People,  26  Wend.,  603.)  The  members  of  this  court  were 
not  justices  of  the  peace.  (Langbein's  Diet.  Ct.  Pr.,  228, 
229  ;  Davis  v.  Hudson,  5  Abb.,  61 ;  Boston  Silk  Co.  v.  Eidly 
37  How.,  299 ;  Mills  v.  Winslow,  2  E.  D.  S,,  18 ;  Thompson 
V.  Siitphen,  id.,  527  ;  Jackson  v.  Wheeden,  1  id.,  141  ;  Waters 
V.  Langdon,  40  Barb.,  408 ;  People  v.  McKinny,  52  N.  Y., 
374,  378.)     A  law  may  terminate  an  official  tenure.     {Peopls 
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V.  Gareyy  6  Cow.,  642 ;  9  id.,  639 ;  JV^eweU  v.  People^  7  N. 
T.,  1,  109 ;  £L  of  Chenango  v.  Braum,  26  id.,  467,  469 ; 
People  V.  Morrellj  21  Wend.,  663,  575 ;  Connor  v.  Mayar^ 
2  Sandf.,  355 ;  1  Seld.,  285,  296,  298;  PhiUips  v.  Mayor^  1 
Hilt.,  483 ;  People  v.  Draper^  15  N.  T.,  533 ;  People  v. 
Flagg,  46  id.,  401 ;  People  v.  McKinny,  52  id.,  874,  378 ; 
People  V.  Gardiner^  45  id.,  812 ;  People  v.  Keder^  17  id., 
370  ;  People  v.  BuU,  46  id.,  57.) 

Johnson,  J.  The  judgment  of  the  Supreme  Court  in  this 
cause  cannot  1)e  affirmed,  save  upon  the  basis  of  the  constitu- 
tionality of  the  act  of  the  legislature,  entitled,  ''An  act  to 
secure  better  administration  in  the  police  courts  of  the  city 
of  New  York,"  and  being  chapter  538,  of  the  Laws  of  1873. 
The  act  is  assailed  upon  two  grounds,  of  which,  one  relates  to 
the  extent  of  the  legislative  authority,  and  the  other,  to  the 
form  of  its  attempted  exei'cise.  To  maintain  the  first  of  these 
grounds,  it  is  insisted,  by  the  plaintiff  in  error,  that  the  con- 
stitutional provision  adopted  in  1870  (art.  6,  §  18),  in  these 
words:  "Justices  of  the  peace  and  District  Court  justices 
shall  be  elected  in  the  different  cities  of  this  State,  in  such 
manner,  and  with  such  powers,  and  for  such  terms,  respect- 
ively, as  shall  be  prescribed  by  law ; "  includes  the  officers 
styled  police  justices,  whose  appointment  is  provided  for  by 
the  act  in  question. 

To  maintain  the  second  ground,  it  is  insisted  that  the  act 
in  question  is  in  violation  of  article  3,  section  16  of  the  Con- 
stitution, which  provides,  that  "no  private  or  local. bill  which 
may  be  passed  by  the  legislature,  shall  embrace  more  than  one 
subject,  and  that  shall   be  expressed  in  the  title." 

If  neither  of  these  grounds  suffices  to  establish  the  uncon- 
stitutionality of  the  act  in  question,  then  the  judgment  must 
be  affirmed. 

The  first  of  the  questions  presented  has  been  discussed  at 
great  length,  and  with  infinite  research,  and  much  ability, 
carrying  the  inquiry  as  to  the  history  of  the  office  of  justice 
of  the  peace,  and  as  to  its  nature  and   functions,  back  to  the 
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period  of  its  origin  in  England,  about  the  middle  of  the  four- 
teenth century.  Interesting  as  such  inquiries  are,  we  are 
inclined  to  think  that  the  meaning  of  the  language  employed 
by  the  people  of  this  State  in  1869,  to  express  their  will  in 
respect  to  their  judicial  system,  does  not  demand  of  us  to 
follow  this  line  of  examination. 

The  frequent  occasions  which  the  courts  of  this  country 
have  had  to  ascertain  the  meaning  of  the  numerous  written 
Constitutions  which  have  existed,  and  yet  exist,  within  the 
United  States,  have  made  familiar  the  principles  of  exposi- 
tion applicable  to  those  instruments.  Among  these  princi- 
ples, the  most  obvious  is,  that  the  makers  of  such  instruments 
and  the  people  who  have  adopted  them  must  be  deemed  to 
have  employed  words  in  their  natural  sense,  and  to  have 
intended  what  they  said.    {Gibbons  v.  Ogden,  9  Wheat,  188.) 

Applying  this  principle  to  the  clause  in  question,  we  find 
that  justices  of  the  peace  and  District  Court  justices  are  to 
be  elected  in  the  different  cities  of  the  State,  but  we  are  not 
furnished  with  any  definition  of 'the  terms  employed.  An 
officer  named  justice  of  the  peace  has  existed  in  the  State 
quite  from  the  beginning  of  the  State  government.  This 
officer  has  always  been  known  by  that  legal  designation,  and 
was  instituted  by  that  title.  Justice  of  the  peace  has  always 
been  as  distinctive  a*  title  of  an  office  as  the  title  of  justice  of 
the  Supreme  Court.  It  is  not  descriptive  of  function,  but 
the  name  of  a  particular  office.  It  is  like  the  name  with 
which  it  is  coupled  in  this  same  clause ;  "  Di«?trict  Court  jus- 
tices." These  latter  are  also  named  by  their  title,  and  not 
designated  by  a  description  of  their  functions.  This  is  made 
still  clearer  by  the  latter  part  of  the  same  clause,  which  directs 
that  the  powers  of  each,  and  their  terms  of  office,  shall  be  such 
as  shall  be  prescribed  by  law,  which,  of  course,  leaves  their 
functions  to  be  defined  and  limited  at  the  will  and  in  the  discre- 
tion of  the  legislature.  The  meaning  is  made  still  plainer,  both 
by  the  clause  which  precedes,  and  by  that  which  follows.  This  is 
the  following  clause:  "All  other  judicial  officers  in  cities 
*        *       *       shall  be  chosen  by  the  electors   of  cities,   or 
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appointed  by  some  local  authorities  thereof."  It  describes  a 
class  of  local  judicial  officers,  and  classifies  them,  not  by  their 
functions,  but  by  their  locality. 

The  preceding  clause  declares,  that :  "  Ju8tice*s  of  the  peace 
and  judges  or  justices  of  inferior  courts,  not  of  record,  and 
their  clerks,  may  be  removed,"  in  a  specified  manner.  In  this 
clause  we  have  one  set  of  officers  designated  by  their  specific 
title,  and  a  grouping  of  (it  may  be)  many  others  under  a 
descriptive  designation,  and  not  a  title  of  office,  as  judges  or 
justices  of  inferior  courts  not  of  record.  All  these  consider- 
ations point  to  the  conclusion,  that  the  terms  "  justices  of  the 
peace,"  as  used  in  the  Constitution,  are  to  be  referred  to  an 
officer  known  by  that  title  in  law.  At  the  time  this  article 
was  adopted,  there  were,  so  far  as  we  are  advised,  no  officers 
entitled  "  District  Court  justices,"  except  in  the  city  of  New 
York,  and  in  that  city  there  were  no  officers  entitled  "justices 
of  the  peace,"  though  in  some  other  cities  officers  of  that  title 
existed  by  law.  The  clause  in  question  is  not  to  be  construed 
as  requiring  such  officers  to  be  created  in  every  city,  but  only 
as  providing  in  respect  to  them  where  they  did  then  exist,  or 
might  afterwards  be  established. 

The  office  of  police  justice  had  existed  in  the  city  of  New 
York  for  many  years  anterior  to  the  adoption  of  the  constitu- 
tional provision  in  question.  Under  that  name  it  was  estab- 
lished in  1848  (chap.  153  of  the  Laws  of  1848),  and  six  were  to 
be  elected,  one  in  each  of  the  districts  hereafter  mentioned. 
The  police  justices  succeeded  by  that  statute  to  the  power 
and  jurisdiction  which  had  previously  been  vested  in  officers 
entitled  special  justices  for  preserving  the  peace  in  the  city 
of  New  York,  and  their  jurisdiction  was  exclusively  criminal. 
By  the  same  act  there  was  established  in  the  city  of  New 
York,  in  each  of  the  six  judicial  districts,  into  which,  by  the 
act,  the  city  was  divided,  a  court  "  to  be  called  the  Justices' 
Court  of  the  city  of  New  York ; "  and  in  each  district  there 
was  to  be  elected  a  justice,  to  hold  the  court  in  said  district. 
These  Justices'  Courts,  and  the  justices  thus  elected,  suc- 
ceeded to  the  jurisdiction  which  had  belonged  to  officers 
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known  as  the  aseistant  justices  of  the  city  of  New  York,  and 
to  the  courts  known  by  the  name  of  the  Assistant  Justices' 
Courts,  which  courts  and  justices  were  by  the  said  act  abol- 
ished. The  ftinctions  and  jurisdiction  of  these  oflScers  were 
civil  entirely.  The  name  of  these  civil  courts  was  again 
changed  by  another  act  of  the  same  year  (chap.  276  of  the 
Laws  of  1848),  to  that  of  "  The  Assistant  Justices'  Courts  in 
the  city  of  New  York,"  and  subsequently  by  a  law  of  1852 
(chap.  324),  the  name  was  again  changed  to  that  of  District 
Courts,  by  which  name  they  are  mentioned  in  the  constitu- 
tional amendment  in  question. 

Now,  the  office  of  justice  of  the  peace  in  the  State  of 
New  York  has  always  been  possessed  of  two  jurisdictions: 
the  one  civil,  extending  to  specified  actions  and  limited 
amounts;  the  other  criminal,  conferred  by  statutes  naming 
them  among  other  officers  empowered  to  preserve  the  peace 
and  to  entertain  criminal  complaints. 

At  its  origin,  in  the  Colony  of  New  York,  under  the  Eng- 
lish government,  the  criminal  jurisdiction  was  the  principal 
and  perhaps  exclusive  function  of  the  justices  of  the  peace; 
but  at  an  early  day  in  the  Colony,  civil  jurisdiction  was  con- 
ferred ;  and  always,  under  the  government  of  this  State,  the 
civil  jurisdiction  has  been  the  most  important  feature  of  the 
office,  though  the  union  of  both  in  the  same  officer  has  for 
many  years  been  the  rule  and  the  distinguishing  characteristic 
of  the  office.  Thus  has  it  been  known  to  the  statute  law  and  to 
popular  usage.  The  Revised  Statutes  discriminate  between 
the  justices  of  the  Marine  Court  of  the  city  of  New  York, 
the  assistant  justices  of  that  city,  the  justices  of  the  Justices' 
Court  of  the  city  of  Albany,  the  justices  of  the  Justices' 
Court  of  the  city  of  Hudson,  and  justices  of  the  peace.  (2  R. 
B.,  224,  226 ;  and  267,  §  231.)  The  Code  of  Procedure, 
sections  52  to  68  inclusive,  preserves  the  same  distinction. 

No  confusion  of  terms,  no  interchangeable  use  of  names  in 
respect  to  these  officers,  has  ever  prevailed.  The  justice  of 
the  peace  has  been  a  definite  legal  entity,  and  has  not  been 
confounded  with  police  justices  nor  district  justices  nor  assist- 
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ant  justices.  Each  has  been  referred  to  in  legislation  by  the 
appropriate  title,  and  the  name  of  neither  lias  been  used  to 
designate  the  other. 

Under  these  circumstances  I  see  no  reason  to  think  that 
the  provision  of  the  Constitution  was  intended  to  mean  any 
thing  different  from  what  it  says.  It  has  employed  the  defi- 
nite and  certain  names  of  particular  and  existing  offices,  jus- 
tices of  the  peace  and  District  Oourt  justices;  and  there  is 
nothing  in  the  subject-matter  or  the  context  either  to  require 
or  to  warrant  us  in  departing  from  the  plain  sense  and  import 
of  the  terms  used.  And  more,  the  argument  is  strong  that 
by  justices  of  the  peace  were  not  meant  officers  having  part 
only  of  the  authority  of  justices,  inasmuch  as  District  Court 
justices  have  their  civil  jurisdiction,  and  would  have  been 
included  under  the  designation  of  justices  of  the  peace  if 
those  terms  bore  the  sense  contended  for  by  the  plaintiff  in 
error. 

It  is  suggested  that  the  construction  thus  far  upheld  in 
the  judgment  appealed  from  is  an  evasion  of  the  Constitu- 
tion, and  cases  are  referred  to  in  which  it  is  said  that  the 
courts  will  look  at  the  substance  of  an  office  named  in  the 
Constitution,  and  will  not  allow  its  provisions  as  to  the  mode 
of  filling  the  office  to  be  defeated  by  giving  it  a  new  name. 
The  principle  is  both  sound  and  salutary,  but  it  has  no  appli- 
cation to  the  case  before  us.  Its  legitimate  application  is  to 
cases  where  the  legislature  confers  upon  an  office  newly 
created,  a  new  name,  coupled  with  duties  belonging  to  an 
office  in  existence,  and  provided  for  by  constitutional  require- 
ments ;  for  instance,  an  act  creating  a  marshal  of  a  county,  to 
be  appointed  by  the  governor  and  senate,  and  to  perform 
the  duties  theretofore  performed  by  the  sheriff.  Such  an  act 
would  be  an  evasion  of  the  Constitution,  and  it  would  be 
rightly  held  that  the  office  remained  unchanged  save  in  name, 
and  could  only  be  filled  as  the  sheriff's  office  is  required  to 
be  by  the  Constitution.  Of  this  class  of  cases  The  People 
ex  reL  Bolton  v.  AlherUon  (55  N.  Y.,  50)  is  an  example ;  and 
many  others  might  be  referred  to,  but  they  all  rest  on  the 
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same  principle.  To  carry  out  this  principle,  a  constitutional 
provision  will  be  construed  largely,  so  as  to  include  all  legisla- 
tive acts  within  the  mischief  interjded  to  be  prevent^.  But 
neither  these  cases  nor  the  principle  involved  have  any  appli- 
cation to  a  case  like  the  present.  Here,  police  justices  existed 
when  the  constitutional  provision  was  framed,  and  then  had 
the  same  substantial  powers  as  now.  All  legislation  desig- 
nated them  as  police  justices  and  not  as  justices  of  the  peace. 
The  Constitution  speaks  of  justices  of  the  peace  and  not  of 
police  justices.  How  is  it  possible  to  talk  of  evasion  ?  If  we 
should  construe  justices  of  the  peace  to  mean  police  justices  we 
should  attribute  to  the  convention  and  the  people  the  vice  of 
saying  what  they  did  not  mean,  and  introduce  a  new  and  dan- 
gerous principle  of  construction.  If  there  had  been  justices 
of  the  peace  in  New  York,  exercising  the  functions  of  these 
police  justices,  when  the  amended  judiciary  article  was 
adopted,  and  if  police  justices  had  not  then  been  existing 
oflScers,  and  the  legislature  had  afterwards  created  the  office 
of  police  justice  and  altered  the  mode  of  selection,  that 
would  have  been  an  evasion.  {People  v.  McKinnej/j  52  N. 
Y.,  374.)  But  the  whole  foundation  is  wanting,  and  such  a 
superstructure  rests  on  nothing. 

The  case  of  Clark  v.  The  PeopU  (26  Wend.,  599)  does  not 
conflict  with  the  views  stated.  The  statute  there  in  question 
authorized  the  common  council  of  Rochester  to  appoint  a 
justice  of  the  peace,  and  the  court  held  that  all  justices  of 
the  peace  were  excepted  from  the  requirements  of  the  Con- 
stitution then  in  force,  that  judicial  officers  (other  than  such 
justices)  should  be  appointed  by  the  governor  and  senate. 
Some  things  were  said  by  some  of  the  senators  who  gave 
opinions,  showing  that  they  thought  all  the  varieties  of  jus- 
tices in  New  York  city  were  justices  of  the  peace.  But  the 
judgment  does  not  involve  that  position,  and  the  whole  course 
of  legislation  is  hostile  to  it.  I  do  not  advert  to  the  argu- 
ment from  what  passed  in  debate  in  the  convention, 
though,  i!>  my  opinion,  it  favore  the  conclusion  I  come  to. 
Such  arguments,  at  best,  are  inconclusive,  for  they  only  show 
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the  opinions  of  the  speakers;  others  may  have  proceeded 
on  quite  diflferent  grounds.  As  was  well  said,  on  the  argu- 
ment of  this  case,  the  distinguished  gentlemen  whose  utter- 
ances in  debate  were  invoked  upon  this  question  had  power 
neither  to  settle  a  construction  or  make  a  compromise  in 
respect  to  the  language  of  the  Constitution.  It  was  adopted 
by  the  people,  and  our  construction  ought  to  be  made  upon 
its  language  alone,  if  possible. 

We  are  of  opinion,  therefore,  that  police  justices  in  the  city 
of  New  York  are  not  included  by  the  terms  justices  of  the 
peace  in  cities,  as  used  in  the  section  of  the  Constitution  in 
question,  but  that  those  officere  may  rightfully  be  appointed, 
as  provided  in  the  act  of  1873. 

The  next  question  depends  upon  the  effect  and  applicability 
of  article  3,  section  16  of  the  Constitution,  which  declares 
that  "no  private  or  local  bill  which  may  be  passed  by  the 
legislature  shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title."  The  title  of  the  act  in  question 
is,  '^  An  act  to  secure  better  administration  in  the  police  courts 
of  the  city  of  New  York.'^  The  act  is,  therefore,  unquestion- 
ably a  local  act,  relating  as  it  does,  both  by  its  title  and  all  its 
provisions,  to  the  city  of  New  York.  Although  public  and 
not  private,  in  all  its  provisions,  the  requirement  of  the  Con- 
stitution is,  that  it  shall  embrace  only  one  subject,  and  that 
this  single  subject  shall  be  expressed  in  its  title.  The  title 
obviously  expresses  but  one  subject,  and  that  is  the  securing 
of  better  administration  in  the  courts  named.  Now  every  pro- 
vision of  law  which  legislative  wisdom  may  regard  as  con- 
ducive to  the  securing  of  better  administration  in  these  com*ts 
may  legitimately  be  put  in  this  act.  For  otherwise  we  must 
say  that  the  legislature  is  precluded  from  securing  by  a  single 
law  an  object  obviously  of  the  first  importance  in  the  local 
administration  of  justice  in  the  criminal  courts  of  New  York. 
For  if  provisions  of  the  act,  no  matter  how  diverse,  have  a 
tendency  to  produce  better  administration,  then,  unless  they 
may  be  embraced  in  a  title  sufficiently  general  to  include  them 
all,  they  cannot  be  enacted  at  all  in  a  single  law.     If  they 
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make  two  subjects,  they  cannot  be  united.  It  is  only  by 
regarding  them  as  part  of  a  single  scheme,  and  each  part  as 
of  equal  necessity,  and  by  adopting  a  title  sufficiently  general, 
that  the  whole  project  of  local  legislation  can  be  combined 
into  a  single  law.  Now,  upon  examining  the  provisions  of 
the  act  in  question,  it  is  entirely  obvious  that  every  part  of  it 
is  within  the  legislative  power.  Its  enactments,  in  substanoe, 
Are  not  a  usurpation  on  the  part  of  the  legislature.  They  may 
be  distasteful  and  may  be  thought  unwise,  but  they  are  legia- 
lative  in  character.  Nor  do  I  see  any  ground  to  say  that  each 
provision  may  not  be  of  that  character  and  bear  that  relation 
to  every  other,  that  a  legislature  proceeding  on  just  and 
public  grounds  may  have  thought  it  unwise  that  any  one 
provision  should  become  the  law,  unless  each  of  the  others 
also  became  the  law.  In  that  case  all  relate  to  the  same  subject, 
for  all  are  essential  to  work  out  the  legitimate  purpose  of  the 
law  —  the  securing  better  administration  in  the  courts  men- 
tioned. Of  this  character  are  the  provisions  substituting  new 
officer  for  the  old,  and  prescribing  the  duties  of  these  officers, 
Es  well  in  the  Police  Courts  as  in  connection  with  the  Court 
of  Sessions,  of  which  the  former  officers  were  also  members,  and 
which  are  the  necessary  changes  to  preserve  the  harmony  of 
the  scheme  of  legislation  and  to  carry  out  in  the  needful  detail 
the  changes  introduced  by  the  act  under  consideration.  Surely 
no  such  construction  can  properly  be  put  upon  the  constitu- 
tional provision  in  question  as  to  require  a  single  scheme  of 
legislation  to  be  broken  up  into  a  series  of  acts,  each  of  which, 
without  the  others,  would  be  regarded  as  undesirable  and 
ineffectual  to  accomplish  the  proposed  object.  Such  a  con- 
struction would  make  of  the  provision  in  question  not  a 
^uaixl  against  fraudulent,  but  an  obstacle  and  embarrass- 
ment to  good  legislation.  It  ought  not,  as  matter  of  prin- 
ciple, to  receive  such  a  construction,  and  none  of  the  cases 
require  it.  Thus,  in  Sullivan  v.  The  Mayor  (53  N.  Y.,  662), 
the  act  involved  was  entitled,  "  An  act  to  make  provision  for 
the  government  of  the  city  of  New  York."  It  levied  taxes 
for  a  great  variety  of  purposes,  authorized  bonds  of  various 
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kinds  for  various  purposes,  provided  for  charities,  and  for 
schools  educating  children  gratuitously,  and  prohibited  the 
common  council  from  creating  any  new  oiBce  or  increasing 
salaries  except  as  authorized  by  acts  of  the  legislature.  All 
these  provisions  were  deemed,  as  being  parts  of  one  scheme, 
to  form  only  one  subject,  and  to  be  expressed  in  the  title. 
So  was  it  held  in  the  Matter  of  Volhening  (52  N.  Y.,  650),  in 
respect  to  "  An  act  relative  to  contracts  by  the  mayor,  etc.,  of 
the  city  of  New  York."  The  act,  in  the  first  place,  regulated 
contracts  on  behalf  of  the  city  by  requiring  them  to  be  let  to 
the  lowest  bidder.  It  then  provided  that  the  power  to  revise 
and  correct  assessment  lists,  before  vested  in  the  common 
council,  should  thereafter  be  vested  in  the  comptroller,  corpo- 
ration counsel  and  recorder  of  the  city.  These  provisions 
were  nevertheless  held  to  relate  to  a  single  subject,  and  that, 
the  subject  expressed  in  the  title.  These  cases  were  deemed 
by  the  court  so  clear  in  the  light  of  previous  discussion,  that 
the  opinions  delivered  in  them  have  not  been  reported,  but 
the  judgments  themselves  were  deemed  their  own  sufficient 
vindication.  The  previous  judgment  of  the  court  in  The 
Matter  of  Mayer  (50  N.  Y.,  504),  and  the  full  discussion  by 
the  chief  judge  of  the  principles  which  ought  to  govern  in 
the  decision  of  questions  arising  under  this  provision  of  the 
Constitution,  had  rendered  unnecessary  further  examination. 
Within  the  reasoning  of  that  case,  the  decisions  already  cited, 
and  the  case  now  before  us,  may  safely  rest. 

We  are  of  opinion,  therefore,  that  the  law  in  question  is 
not  a  violation  of  the  Constitution,  and  that  the  judgment  of 
the  Supreme  Court  must  be  affirmed. 

Allen,  J.  (dissenting).  The  conviction  of  the  plaintiff  in 
error  is  claimed  to  be  erroneous  upon  the  ground  that  the 
coiu't  was  not  legally  constituted,  and  that  the  justices  hold- 
ing the  same  were  not  duly  appointed  to  their  offices. 

The  law  under  which  the  members  of  the  court  were 
appointed  to,  and  claim  to  hold  and  enjoy  the  emoluments  of 
the  office  of  *' police  justice"  of  the  city  of  New  York  (Laws 
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of  1873,  chap.  538),  and  to  be  authorized  to  hold  the  Court  of 
Sessions,  is  challenged  as  unconstitutional  upon  two  grounds: 
First,  that  the  office,  the  title  to  which  is  disputed,  is  that  of 
a  "justice  of  the  peace,"  and  therefore  elective,  under  section 
18  of  article  6  of  the  Constitution  ;  second,  that  the  act  is  local 
and  does  not  conform  to  the  requirements  of  section  16  of 
article  3  of  the  Constitution,  that  bills  of  that  character  shall 
embrace  but  one  subject,  and  that  that  shall  be  expressed  in 
the  title.  The  qiiestions  presented  by  these  objections  lie 
within  a  very  narrow  compass,  and  do  not  admit  of  discussion 
at  great  length.     They  will  be  considered  in  the  order  stated. 

First.  The  Constitution  (art.  6,  supra)  makes  justices  of  the 
peace  in  the  several  towns  elective,  and  prescribes  their  terms 
of  office.  It  also  declares  that  '^  justices  of  the  peace,  and 
District  Court  justices,  shall  be  elected  in  the  different  cities 
of  this  State,  in  such  manner  and  with  such  powers,  and  for 
such  terms,  respectively,  as  shall  be  prescribed  by  law ; "  and 
that  all  other  judicial  officers  in  cities  whose  election  or 
appointment  is  not  otherwise  provided  for  in  the  same  article, 
shall  be  chosen  by  the  electors  of  cities  or  appointed  by  some 
local  authorities  thereof.  At  the  time  of  the  adoption  of  this 
article  of  the  Constitution,  in  1870,  the  jurisdiction  exercised 
by  justices  of  the  peace,  in  the  several  towns  of  the  State,  was 
divided  in  the  city  of  New  York  between  *'  police  justices  " 
and  ^^  District  Court  justices,"  the  former  having  and  exercising 
jurisdiction  in  criminal  matters  and  tlie  latter  exercising  a 
civil  jurisdiction,  the  powers  and  jurisdiction  of  each  modified 
to  meet  the  exigencies  of  a  large  city. 

Both  classes  of  officers  were  elective  and  made  so  by  the 
Constitution  then  in  force. 

The  justices  holding  the  court  were  appointed  to  the  office 
of  "  police  justice,"  in  the  city  of  New  York,  by  the  board 
of  aldermen  of  the  city,  upon  the  nomination  of  the  mayor, 
pursuant  to  the  law  of  1873  (supra).  If  the  office  is  that  of 
^'justice  of  the  peace,"  it  was  not  competent  for  the  legisla- 
ture to  deprive  the  electors  of  the  city  of  the  power  to  elect 
to  it,  and  to  confer  the  power  of  appointment  upon  the  mayor 
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and  aldermen,  or  other  local  authority.  The  office  raust  be 
judged  and  its  character  determined  by  its  duties  and  func- 
tions, and  the  powers  and  jurisdiction  conferred  upon  the 
incumbent  rather  than  by  the  name  and  title  given  to  it  by 
the  act  of  it*  creation.  {People  v.  Jiaymond,  37  N.  Y.,  428 ; 
Siifne  V.  AlberUon,  55  id.,  50.)  Tlie  Constitution  does  not 
define  the  terms  used,  or  declare  the  functions  of  tlie  office 
intended  by  the  terms  employed,  but  adopts  the  title  of  an 
ancient  and  well  known,  office  for  that  purpose.  The  intent 
is  manifest  to  secure  to  the  electors  of  cities  the  choice  of  that 
class  of  magistrates  whose  duties  were  those  of  a  '^  justice  of 
the  peace,"  as  that  office  was  known  at  common  law  and  in  the 
judicial  history  of  the  State,  and  that  intent  cannot  be  frus- 
trated or  the  provisions  evaded  b}'  a  verbal  change  in  the 
name  or  title.  The  identity  of  the  office  with  that  mentioned 
in  the  Constitution  is  not  destroyed  by  giving  it  a  different 
baptismal  name  in  the  statute  creating  or  continuing  it. 

If  the  magistrates  appointed  pursuant  to  the  act  under  con- 
sideration are,  by  reason  of  their  peculiar  duties  and  functions, 
"  justices  of  the  peace  "  in  the  common-law  and  historic  sense 
of  that  title,  the  Constitution  making  the  office  elective 
applies  in  all  its  force,  irrespective  of  the  title  given  it  by 
statute.  {People  v.  AJhertson^  sxijyra.)  The  descriptive  title 
employed  in  the  Constitution  to  designate  the  office  was  not 
used  in  a  peculiar  or  restricted  sense,  nor  is  there  evidence  in 
or  out  of  the  instrument  of  a  design  to  discriminate  against 
the  electors  of  the  city  of  New  York  in  the  matter  of  choosing 
justices  of  the  peace,  or  magistrates  who  should  be  specially 
charged  with  the  duties  appertaining  at  common  law  to  that 
office.  The  office  of  "  justice  of  the  peace  "  is  an  office  of 
great  antiquity,  and  the  jurisdiction  of  justices  of  the  peace 
has  varied  from  time  to  time,  depending  either  upon  the 
terms  of  their  commissions  or  particular  statutes ;  but  at  all 
times  they  have  had  ample  jurisdiction  in  all  matters  concern- 
ing the  public  peace,  and  from  these  powers,  as  conservators 
of  the  peace,  is  derived  and  taken  the  descriptive  title  and  name 
of  their  office.   The  term  conservator  of  the  peace  and  "  justices 

SicKELS— Vol.  XIIL  67 


530         Wbnzleb  v.  People  op  the  State  op  N.  Y.      [Nov., 

Dissenting  opinion,  per  Alien,  J. 


of  the  peace/'  are  regarded  as  equivalent,  the  one  for  tlie 
other.  {Hegina  v.  Bonnet^  11  Mod.,  141.)  Those  who  in 
respect  of  some  other  office  have  power  to  keep  the  peace, 
as  an  incident  or  in  addition  to  their  other  and  general  powers 
of  office,  have  not  been  called  conservator  or  justices  of  the 
peace,  but  by  the  name  of  their  respective  offices ;  as  in  the 
case  of  aldermen,  or  other  officers,  invested  with  some  or  all 
the  powers  of  justices  of  the  peace,  but  those  who  are  consti- 
tuted for  the  purpose  only  of  keeping  the  peace  and  perform- 
ing the  duties  assigned  in  that  respect,  and  in  respect  to  the 
arrest  and  punishment  of  offences,  to  justices  of  the  peace  are 
called  by  the  name  indicative  of  their  peculiar  functions,  that 
is,  ''justices  of  the  peace."  (Bac.  Abr.,  Justice  of. the  Peace, 
A.)  A  justice  of  the  peace  is  defined  to  be  "  a  public  officer, 
invested  with  judicial  powers,  for  the  purpose  of  preventing 
breaches  of  the  peace,  and  bringing  to  punishment  those  who 
have  violated  the  law."  (Bouv.  Law  Die.)  Their  common- 
law  powers  relate  exclusively  to  matters  affecting  the  public 
peace,  and  to  the  arrest  and  punishment  of  wrong-doere,  and 
the  extent  of  their  jurisdiction  in  the  trial  and  punishment 
of  offenders  is  regulated  by  statute,  and  has  varied,  both  here 
and  in  England,  at  different  times  and  in  different  localities. 
In  this  State,  as  in  many  others,  a  limited  civil  jurisdiction 
is  conferred  in  addition  to  the  criminal  jurisdiction,  but 
this  has  not  effected  any  change  in  the  designation  and  title 
of  their  office,  and  whether  they  have  the  civil  jurisdiction  or 
not,  they  are  technically  and  legally  justices  of  the  peace  in 
the  common-law  sense,  so  long  as  thej'  have  and  exercise  the 
common-law  powers  of  that  class  of  magistrates  in  respect  of 
breaches  of  the  peace  and  criminal  offences.  (See,  also,  Bhit. 
Law  Die. ;  Wheat.  Law  Die.*;  1  Bl.  Com.,  851 ;  ^eg.  v.  Bonnet, 
11  Mod.,  141.)  A  police  justice  is  a  magistrate  charged 
exclusively  with  the  duties  incident  to  the  common-law  office 
of  a  conservator  or  justice  of  the  peace,  and  the  prefix  "  police" 
serves  merely  to  distinguish  them  from  justices  having  also 
civil  jurisdiction.  The  term  "police"  is  ordinarily  used  in 
reference  to  the  government  of  a  city  or  town,  but  is  equally 
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applicable  toany  other  municipal  government.  A  judiciary 
police  is  established  solely  for  the  preservation  of  the  public 
peace  and  the  prevention  and  punishment  of  crimes,  and  a 
judicial  office  created  for  that  purpose  comes  directly  within 
the  class  of  magistrates  known  in  the  common  law  and  the 
judicial  history  of  the  State  as  justices  of  the  peace,  and  must, 
under  the  Constitution,  be  chosen  by  the  electors  of  the  local- 
ity. The  jurisdiction  of  the  "  police  justices  "  named  in  the 
act  of  1873  is  not  prescribed  or  defined  in  terms  in  the  act 
itself,  but  is  declared  by  reference  to  prior  laws  by  which  the 
functions,  powers  and  duties  of  the  magistrates  for  whom 
substitutes  and  successors  were  intended  to  be  provided  by 
the  law  under  consideration  were  declared  and  established. 
The  first  section  of  the  act  declares  that  "  all  the  powers, 
authority  and  duty  now  appertaining  to  any  police  justice  in 
the  city  of  New  York,  or  which  may  appertain  to  any  such 
in  office  under  laws  heretofore  existing,  shall  belong  to  and 
may  be  exercised  and  performed  by  the  police  justices 
appointed  hereunder  respectively,  and  also  by  them  as  mem- 
bers of  the  board  of  police  justices,  and  when  sitting  in  the 
Court  of  Special  Sessions  of  the  Peace,  except  as  hereunder 
limited."  Other  parts  of  the  act  direct  as  to  the  manner  in 
which  the  jurisdiction  thus  conferred  shall  be  exercised  and 
provides  for  the  officers  and  attendants  of  the  court,  the  order 
in  which  the  justices  shall  hold  court,  and  other  matters 
modal  in  their  character  and  constituting  the  machinery  of 
the  organization.  After  the  clause  declaring  the  jurisdiction, 
all  the  other  provisions  of  the  act  have  respect  only  to  the 
exercise  of  that  jurisdiction  and  are  intended  to  facilitate  the 
performance  of  the  duties  devolved  upon  the  justices  in  regard 
to  the  public  peace  and  the  arrest  and  punishment  of  wrong- 
doers. A  reference  to  the  magistracy  and  the  administrative 
and  judiciary  police  of  the  city  under  the  Dutch  government, 
or  while  it  was  a  part  of  an  English  colony,  will  not  aid  in 
the  interpretation  of  the  judiciary  article  engrafted  upon  the 
Constitution  of  the  State  in  1 870.  Such  a  reference  will  only 
show,  what  all  know  must  necessarily  have  been   the  case. 
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that  at  all  times  and  under  all  forms  of  government,  officers 
have  existed  charged  with  the  powers  and  duties  appertain- 
ing to  the  common-law  office  of  a  justice  of  the  peace.  No 
city  government  could  exist  without  such  a  magistracy  under 
some  name.  From  the  first  organization  of  the  State  gov- 
ernment there  have  been  justices  of  the  peace  exercising 
criminal  jurisdiction.  In  1787,  it  was  enacted  that  in  every 
county  of  the  State  "  good  and  lawful  men,  of  the  best  repu- 
tation, should  be  comnaissioned  justices  to  keep  the  peace;" 
their  jurisdiction  was  exclusively  over  crimes  and  misde- 
meanors, and  similar  in  extent  and  the  mode  of  its  execution 
to  that  exercised  by  justices  of  the  peace  of  the  several 
counties  of  the  State  from  that  day  to  this.  By  section  10  of 
the  same  act,  the  mayors,  recorders,  and  aldermen  of  the 
.cities  of  New  York  and  Albany  were  clothed  with  the  same 
powers  possessed  by  justices  of  the  peace  in  the  seveml  coun- 
ties. (Laws  of  1787,  chap.  8 ;  1  Gr.  Laws,  297.)  There  has 
at  all  times  been  magistrates  for  the  trial  of  civil  actions  in 
the  city  of  New  York,  distinct  from  those  possessing  crimi- 
nal jurisdiction.  They  have  been  called  some  times  assistant 
justices,  and  at  times  by  other  titles.  (Laws  of  1787,  chap. 
89 ;  1  Gr.  Laws,  445 ;  Laws  of  1807,  chap.  139 ;  Laws  of 
1848,  p.  249 ;  id.,  p.  404 ;  Laws  of  1852,  p.  471.) 

In  1798  the  police  organization  of  New  York  was  recon- 
structed and  two  justices  authorized  to  be  appointed,  each  of 
whom  was  to  be  denominated  in  his  commission  a  special  jus- 
tice for  preserving  the  peace  in  the  city,  and  who  should, 
within  the  said  city,  execute  the  like  authorities  which  were, 
bj'  law,  vested  in  justices  as  conservators  of  the  peace.  (Laws 
of  1798,  chap.  25  ;  Sess.  Laws,  p.  282.)  By  the  act  of  June  18, 
1812  (6  W.  &  S.  Laws,  539),  it  was  enacted  "  that  the  special 
justices  for  preserving  the  peace  in  the  city  of  New  York 
and  each  of  them,  shall  have  and  exercise  the  like  powers  in 
the  said  city  as  are  now  exercised  by  justices  of  the  peace  in 
the  different  counties  of  this  State."  The  authority  to  try 
causes  for  the  recovery  of  debts  was  excepted  by  a  special 
clause,  thus  making  them  simply  "justices  of  the  peace ; " 
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that  is,  conservators  of,  or  justices  assigned  to  keep  the 
peace. 

The  act  of  April  9,  1813  (2  R.  L.,  342),  to  "  reduce  such 
laws  relating  particularly  to  the  city  of  New  York  into  one 
act,"  increased  the  number  of  special  justices  to  three,  and 
re-enacted  the  provisions  of  the  law  of  1812  as  to  their  juris- 
diction. (Sees.  22  and  41.)  In  1832,  1835  and  1838,  the 
common  council  of  the  city  of  New  York  were  authorized 
to  appoint  additional  "  police  or  special  justices  for  preserving 
the  peace  in  the  city,"  with  the  like  powers  and  to  perform 
the  same  duties  as  were  then  by  law  conferred  upon,  or 
required  from,  the  special  justices  of  the  city.  (Laws  of 
1832,  chap.  58 ;  Laws  of  1835,  chap.  151 ;  Laws  of  1838, 
p.  317.)  In  1848  the  city  was  divided  into  six  districts,  with 
a  justice  to  be  elected  having  civil  jurisdiction  in  each. 
(Laws  of  1848,  chap.  153,  §  1.)  By  the  same  act  (sec.  7),  a 
"  police  justice "  was  required  to  be  elected  in  each  of  the 
districts,  who  should  "  have  all  the  powers  and  perform  all 
the  duties  of  the  special  justices  for  preserving  the  peace  in 
the  city  of  New  York."  In  1854,  and  again  in  1869,  addi- 
tional judicial  districts  were  constituted  in  the  city  of  New 
York,  a  "civil  justice"  and  a  " police  justice "  authorized 
to  be  elected  in  each,  with  the  same  powers  as  were  possessed 
by  the  other  justices.  (Laws  of  1854,  chap.  65 ;  Laws  of 
1869,  chap.  377.)  Other  statutes  had  conferred  upon  the 
"police  justices"  the  power  to  hold  Courts  of  Special  Ses- 
sions for  the  trial  of  certain  offences.  (Laws  of  1857,  chap. 
446;  Laws  of  1858,  chap.  282;  Laws  of  1865,  chap.  563.) 
The  "  police  justices,"  under  the  act  of  1873,  succeeded  those 
elected  under  the  act  of  1848  and  the  laws  amending  the 
same,  and  the  Constitution  of  1846  (art.  6,  §  18),  making  the 
oflSce  elective,  and  they  succeeded  to  their  powers  and  duties 
and  none  other.  Those  powers  and  duties  were,  as  appears 
by  this  review  of  the  legislation  from  1787,  merely  that  of 
justice  of  the  peace,  or  conservators  of  the  peace.  The  legis- 
lature have,  in  effect,  incorporated  the  provisions  of  the  laws 
of  1798  and  1812  in  the  act  of  1873,  and  making  the  "  police 
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justices,"  under  the  latter  act,  the  lineal  successors  of  the 
"special  justices"  of  the  former  laws,  have  in  terms  invested 
them  with  the  "  like  powers  in  said  city  as  are  exercised  by 
the  justices  of  the  peace  in  the  different  counties  of  this 
State,"  except  in  respect  to  actions  for  the  collection  of  debts : 
that  is,  the  jurisdiction  of  justices  of  the  peace  in  preserving 
the  public  paace,  and  in  the  arrest  and  punishment  of 
wrong-doers,  precisely  the  jurisdiction  which,  distinguishing 
justices  of  the  peace  from  other  magistrates,  gives  title 
and  name  to  their  office,  and  makes  it  strictly  and  literally  the 
office  declared  by  the  Constitution  to  be  elective.  The  words 
"  special "  or  "  police  "  do  not  affect  the  character  of  the  office 
or  take  it  out  of  the  nomenclature  of  the  Constitution,  but 
rather,  in  the  connection  in  which  they  are  used,  show  more 
clearly  that  it  is  the  office  intended  by  the  framers  of  the 
Constitution.  Judge  Comstock  and  Mr.  Murphy  were  clearly 
right  in  their  statements  in  the  convention,  that  by  the  article 
of  the  Constitution,  as  finally  adopted,  the  office  of  police 
justice  would  be  left  precisely  where  it  was.  It  was  elective 
under  the  Constitution  then  in  force,  and  if  the  amended 
article  should  be  adopted,  as  it  was,  it  would  continue  to  be 
elective.  Judge  Folger  was  also  equally  accurate  in  his  state- 
ment upon  the  insertion  of  the  clause  making  justices  of  the 
peace  in  cities,  and  justices  of  District  Courts  elective,  that 
police  justices  and  Police  Courts  would  be  within  the  provision 
relating  generally  to  inferior  courts  of  civil  and  criminal  juris- 
diction. They  were  purposely  taken  out  of  the  operation  of 
that  section  by  the  amendment  now  under  consideration.  By 
the  amendment  perfecting  the  section,  every  judicial  officer 
in  cities  was  provided  for  and  made  elective.  The  policy  of 
the  framers  of  the  Constitution  was  to  give  to  the  electors  the 
choice  of  judicial  officers  of  all  grades,  and  this  was  done  as 
to  all  such  offices  in  existence  at  the  time,  except  the  tem- 
porary office  of  commissioner  of  appeals.  The  Constitution 
does  not  take  from  the  electors  the  choice  of  a  single  office  by 
name,  with  the  exception  stated,  and  if  it  had  been  intended 
to  make  the  office  of  "police  justice"  an  exception,  as  not 


1874.]       Wenzlkr  v.  People  of  tue  State  of  N.  Y.         585 

IP  i».  ■  -         . 

Dissenting  opinion,  per  Allen,  J. 

embraced  in  the  term  "justice  of  the  peace,"  the  attention  of 
the  convention  called  to  that  ofSce  as  it  was,  it  would,  with  a 
view  to  certainty  have  been  expressly  named  in  the  clause 
inserted,  from  excess  of  caution  to  provide  for  offices  not  other- 
wise provided  for  lest  some  might  have  been  overlooked.  We 
must  assume  that  the  members  of  the  convention  well  under- 
stood the  distinctive  characteristics  and  jurisdiction  of  justices 
of  the  peace,  and  adopted  the  provision  with  a  ckar  under- 
standing of  its  effect.  The  convention  had  already,  in  the 
first  clause  of  the  section,  provided  for  the  election  of  justices 
of  the  peace  in  the  several  towns  of  the  State,  and  the  clause 
under  consideration  was  inserted  to  make  the  officers  in  cities 
exercising  the  same  powers  also  elective,  and  the  office  was 
described  by  a  name  indicating  to  the  legal  mind  as  well  as 
to  the  popular  intelligence,  the  character  and  particular 
functions  of  the  office  intended.  If  the  constitutional  man- 
dates in  respect  to  every  office  could  be  evaded  by  simply 
devolving  the  duties  upon  an  officer  under  another  name,  the 
sanctions  of  that  instrument  would  be  of  but  little  value. 
The  office  of  police  justice,  under  the  act  of  1873,  is  that  of 
a  "justice  of  the  peace,"  and  could  only  be  tilled  by  an  elec- 
tion. The  appointment  of  the  parties  holding  the  Court  of 
Sessions,  by  the  mayor  and  aldermen  of  the  city,  was  therefore 
a  nullity,  as  is  also  the  act  under  which  the  appointments  were 
made.  The  interpretation  of  the  Constitution,  which  would 
exclude  police  justices  from  the  class  of  officers  elective  under 
the  generic  term  of  justices  of  the  peace,  would  be  extremely 
technical  and  literal  in  disregard  of  the  spirit  as  well  as  the 
plain  and  positive  meaning  of  the  language  employed. 

The  other  objection  is  to  the  title  of  the  act.  The  mandate 
«»f  the  Constitution  is,  that  "no  private  or  local  bill  which 
may  be  passed  by  the  legislature  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title."  (Const., 
art.  3,  §  16.)  The  purpose  and  object  of  this  provision  are 
so  apparent,  and  have  been  so  repeatedly  expressed  by  the 
courts,  that  they  need  not  be  restated  here.  {Conner  v.  Mayor, 
etc.,  of  iT.  y.,  1  Seld.,  285 ;  Sim  Mut.  Ins,  Go.  v.  Sarne^  4 
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id.,  241 ;  Peoph  v.  Hills,  36  N.  Y.,  449 ;  Gaskin  v.  Meek,  42 
id.,  186 ;  Huher  v.  People^  49  id.^  132.)  It  is  a  salutary  enact- 
ment, and  commends  itself  in  view  of  the  evils  resulting  from 
a  disregard  of  it,  to  the  favorable  consideration  of  legislators 
and  courts.  Like  every  other  constitutional  enactment,  it 
should  receive  a  reasonable  interpretation,  and  have  full  effect 
according  to  the  intent  of  its  framers  and  the  people 
by  whom  it  was  adopted,  as  such  intent  is  expressed 
in  its  terms.  Neither  the  provision  ibjelf,  or  any  law 
which  may  be  brought  to  a  test  under  it,  should  be 
hypercritically  interpreted,  and  a  strained  and  unmeasurable 
effect  given  it,  to  the  annulling  of  laws  deliberately  passed  by 
the  legislature.  If,  however,  an  act  of  the  legislature,  local 
or  private  in  character,  does  embrace  upon  a  fair  and  reasona- 
ble construction  two  or  more  distinct  subjects,  or  embracing 
but  one  subject,  the  title  does  not,  upon  a  like  construction 
intelligently  express  that  subject,  there  is  no  room  for  the 
exercise  of  a  presumption,  for  there  is  no  question  of  intent 
involved,  but  the  law  must  be  held  void  as  violative  of  a 
positive  requirement  of  the  Oons);itution.  This  is  entirely 
consistent  with  all  that  this  court  has  said  when  reason- 
ing in  support  of  laws  questioned  as  in  conflict  with  the 
requirement.  There  has  been  no  intent  to  relax  the  rules 
which  have  governed  in  applying  the  test  of  this  provision  to 
statutes  as  they  have  come  under  review,  and  general  expres- 
sions in  opinions  of  judges  should  not  be  interpreted  as  indi- 
cating a  leaning  of  the  court  in  that  direction.  {People  v. 
Brlggs,  50  N.  Y.,  653  ;  Brewster  v.  City  of  Syracuse,  19  id., 
116  ;  Coring  v.  Mayor,  eto,,  supra.)  The  title  of  the  law  is, 
"An  act  to  secure  better  administration  in  the  Police  Courts 
of  the  city  of  New  York."  The  body  of  the  act  removes 
from  ofBce  all  the  police  justices  then  in  office,  and  repeals 
the  laws  under  which  they  were  elected  and  held  office.  It 
provides  for  the  appointment  of  ten  police  justices  to  take 
their  place  and  exercise  their  powers,  and  prohibits  those 
removed  from  office,  as  well  as  the  aldermen  and  district 
justices  and  other  city  officers,  not  being  judicial  officers,  from 
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exercising  any  such  power  aud  authority  thereafter.  (Laws 
of  1873,  chap.  538,  §  1.)  Each  of  the  police  justices  in  office 
at  the  time  of  the  enactment  of  this  law  had  authority  and 
it  was  his  duty  to  hold  in  his  order  Police  Courts.  He  was 
also  a  member  of  a  board  of  police  justices  and  had  duties  to 
perform  in  connection  with  his  associates  as  such,  and  was 
also  a  member  of  the  Court  of  Special  Sessions  of  the  Peace, 
anthorized  and  required  to  sit  and  act  as  one  of  the  justices 
of  such  court.  Their  duties  and  authorities  were  entirely 
distinct  and  each  was  specially  conferred  by  statute,  and  the 
performance  of  each  of  the  duties  regulated  by  law.  Each 
and  every  of  their  duties  and  powers  were  devolved,  in  terms, 
by  the  act  under  review,  upon  the  ten  police  justices  author- 
ized to  be  appointed,  and  the  exercise  of  the  powers  and  per- 
formance of  the  duties  expressly  regulated  by  the  same  act. 
The  title  of  the  act  indicates  but  a  single  subject,  and  that  is, 
in  substance,  to  reform  the  administration  in  one  of  these 
tribunals,  viz.,  the  Police  Courts  held  by  a  single  justice.  It, 
in  eflEect,  creates  new  Police  Courts,  which  may  or  may  not 
secure  a  better  administration  of  the  law,  and  also  a  new 
board  of  police  justices  and  a  new  Court  of  Special  Sessions, 
the  court  in  which  the  plaintiff  in  error  was  convicted.  The 
administration  of  the  Police  Courts  might  have  been  improved 
without  touching  or  affecting  the  other  tribunals  named. 
The  powers  and  jurisdiction  of  a  "  Police  Court  "  and  of  the 
justice  holding  the  same  were  prescribed  by  law,  and  are  such 
as  appertain  more  immediately  to  the  preservation  of  the 
peace,  the  police  of  the  city,  the  arrest,  examination  and 
holding  to  bail  of  offenders  against  the  law,  and  the  sum- 
moning, trial  and  conviction  for  certain  minor  offences.  The 
Court  of  Special  Sessions  has  jurisdiction  to  try,  hear,  determ- 
ine and  punish  all  complaints  for  misdemeanors ;  and  this 
jurisdiction  is  declared  to  be  exclusive,  except  in  certain 
specified  cases.  A  reorganization  of  a  court  of  this  large 
jurisdiction  is  not  within  the  title  of  an  act  relating  to  an 
improved  administration  in  Police  Courts  only ;  and  so  much 
of  the  act  as  relates  to  Courts  of  Special  Sessions  is  entirely 
Stckbls— Vol.  XTII.         68 
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beyond  and  outside  of  the  enactments  relating  to  the  Police 
Courts.  If  the  regulation  and  reformation  of  the  Police  Court* 
was,  as  indicated  by  the  title,  the  subject  of  the  act,  the  reor- 
ganization and  reformation  of  the  Courts  of  Special  Sessions 
was  another  and  distinct  subject,  and  the  act  is  subject  to 
condemnation  as  embracing  two. distinct  subjects.  But  it 
may  be  said,  and  with  great  propriety,  that  both  courts 
might  well  have  been  provided  for  and  reorganized  in  one 
act  as  being  connected  with  and  parts  of  one  scheme  foi 
the  government  of  the  city  of  New  York,  the  preserva- 
tion of  the  peace  and  the  punishment  of  crime.  But  if 
this  is  conceded,  as  it  must  be,  it  follows  that  the  title  of  the 
act  is  defective.  It  is  not  such  as  to  indicate  to  any  one  the 
extent  and  general  subject  of  the  legislation  covered  by  it» 
Instead  of,  as  in  some  cases,  taking  in  the  entire  subject  in 
all  its  details  and  branches,  under  a  general  term  or  verbiage 
in  the  title  which  would  embrace  all,  and  thus  include  the 
lesser  with  the  greater,  the  opposite  course  is  taken  and  a 
single  detail  or  branch  of  the  general  subject  is  referred  to  in 
the  title,  and  it.  is  sought  under  it  to  legislate  as  to  every 
branch  and  part  of  the  larger  and  entire  subject  in  detail. 
This  cannot  be,  so  long,  as  is  the  case  here,  the  different  part» 
of  the  whole  subject  are  capable  of  division,  and  one  may  be 
the  subject  of  legislative  action  without  the  other.  Doubt- 
less the  entire  police  system,  including  the  local  judicial 
organizations  for  the  preservation  of  the  peace,  and  the  pre- 
vention and  punishment  of  crime  in  the  city  of  New  York, 
might  be  reorganized  and  remodeled  in  a  single  act  with  a 
proper  title,  but  such  an  act,  under  a  title  indicating  the  reor- 
ganization of  a  single,  and  that  an  inferior  branch  of  the 
system,  would  be  clearly  in  conflict  with  the  Constitution. 
The  subject  would  not  be  expressed  in  the  title.  The  under- 
standing and  clear  deduction  from  all  the  cases,  as  well  as  the 
manifest  intent  of  the  requirement,  is,  that  the  title  of  an  act 
may  be  general,  but  must  be  sufficiently  comprehensive  to 
embrace  the  entire  subject  of  the  enactment,  and  if  the  one 
subject  embraces  several  departments  all  must  be  within  the 
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general  teiTns  of  the  title.  The  title  of  this  act  does  not 
conform  to  the  Constitution  in  this  view  of  it,  giving  tlie  title 
the  most  liberal  interpretation  and  the  Constitution  the  most 
beneficent  application.  A  reference  to  the  general  scope  and 
terms  of  the  act  will  clearly  demonstrate  that  the  title  fails  to 
express  the  subject  of  the  legislation,  or  indicate  the  character 
or  extent  of  the  changes  effected  by  it  in  the  courts  and 
magistracy  of  the  city.  The  title  of  the  act  is  only  indicative 
of  some  change  in  the  form  and  mode  of  administering 
the  laws  in  one  of  the  courts  of  the  city,  some  new  regular 
tions,  administrative  in  their  character,  in  the  existing  Police 
Courts  of  the  city.  The  major  part  of  the  act  and  its  principal 
provisions  are  not  within  the  limits  of  the  language  of  the 
title.  That  does  not  look  to,  or  intimate,  any  reform  or 
change  in  the  constitution  of  any  court,  but  merely  a  reform 
in  the  practice  or  administration  in  the  courts  named  in  the 
title.  It  certainly  comes  far  short  of  indicating  or  intimating 
the  abolishing  of  the  existing  Police  Courts  and  Courts  of 
Special  Sessions,  and  the  establishment  of  other  like  tribunals 
in  their  stead,  or  the  removal  from  oflBce  of  one  class  of 
magistrates,  and  the  appointment  of  another  ;  neither  does  it 
manifest  an  intent  to  take  from  the  electors  of  the  city  the 
choice  of  the  new  magistrates,  and  confer  their  appointment 
upon  a  local  authority.  Administration  is  the  act  of  admin- 
istering—  of  conducting  the  office,  or  in  this  case  the  execu- 
tion of  the  powers  and  duties  of  the  courts  named ;  the  admin- 
istering the  laws  by  those  courts  in  their  application  to  par- 
ticular persons  or  cases.  A  reformation  in  the  administration 
or  conduct  of  the  courts  is  entirely  different  from  a  radical 
reconstruction  and  reorganization  of  the  courts  themselves.  The 
objection  is  not  that  the  subject  of  the  act  accomplishing  the  lat- 
ter result  is  not  expressed  by  the  most  apt  and  fit  terms.  The 
difficulty  is,  that  by  a  title  merely  expressive  of  a  design  to 
secure  a  better  administration  in  the  Police  Courts,  the  subject 
of  the  statute  is  not  expressed  or  indicated  in  any  form  or 
sense ;  and  that  no  one  reading  the  title  would  suspect  the 
real  purpose  and  object  of  the  body  of  the  law.     If  the  Con- 
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fititution  is  not  to  be  made  a  dead-letter,  an  act,  the  title  of 
which  not  only  effectually  disguising  and  concealing  the  real 
purpose  of  the  law,  but  giving  an  entirely  false  impression  as 
to  its  real  import,  as  is  the  case  in  the  act  before  us,  cannot 
be  sustained  or  regarded  as  a  substantial  or  reasonable  com- 
pliance with  it.  The  motives  of  the  legislature  in  the  enact- 
ment of  the  law  are  not  in  question.  The  purpose  and  object 
are  to  be  judged  by  the  body  of  the  act,  and  the  great  objec- 
tion to  the  validity  of  the  law,  as  violative  of  the  provision 
of  the  Constitution  under  consideration,  is  that  the  legislature 
have,  in  the  body  of  the  act,  sought  to  accomplish  a  purpose 
not  expressed  or  indicated  in  the  title  of  the  bill,  and  in  the 
enactment  have  departed  from,  and  entirely  lost  sight  of,  the 
limited  attd  particular  subject  expi-essed  by  the  title. 

The  judgment  in  Huher  v.  People  (49  N.  T.,  132),  was  the 
unanimous  judgment  of  this  court,  and  the  case  was  not 
regarded  as  a  border  case,  but  the  law  was  thought  to  be  in 
manifest  conflict  with  the  Constitution  in  the  respect  in  which 
it  was  declared  invalid.  In  view  of  the  consequences  result- 
ing from  the  decision,  the  court,  so  far  from  giving  a  strict  or 
exclusive  effect  to  this  section  of  the  Constitution,  were 
inclined,  if  possible,  to  hold  the  provision  of  the  statute  then 
under  consideration  as  witliin  the  general  terms  of  the  title 
of  the  act,  but  were  unable  upon  any  fair  interpretation  to  do 
so.  This  case  presents  a  far  more  marked  and  distinct 
departure  from,  and  disregard  of  the  Constitution  than  did 
that.  Here  there  can  be  hardly  a  pretext,  certainly  no 
plausible  argument,  in  support  of  the  claim  that  an  act  as 
general  and  radical  as  this,  in  the  changes  effected  in  the  law 
abolishing  and  dia3olving  the  existing  Police  Courts  and 
Courts  of  Special  Sessions  of  the  Peace,  abolishing  the  office 
of  district  police  justices  and  removing  the  incumbent  from 
office,  and  removing  the  clerks,  officers  and  attendants  of  the 
old  courts  and  establishing  other  courts,  and  providing  for  the 
appointment  of  ten  police  justices  for  the  city  at  large,  and 
creating  new  clerks  and  officers,  and  providing  for  their 
appointment,  is  expressed  by  or  embraced  within  the  terms 
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of  the  title  of  an  act  "  to  secure  better  administration  in  the 
Police  Courts."  The  court  was  not  well  constituted,  and  the 
act  under  which  it  was  organized  was  void. 

Judgment  should  be  reversed. 

All  concur  with  Johnson,  J.,  except  Church,  Ch.  J.,  and 
Allen,  J.,  dissenting. 

Judgment  affirmed. 


James  McKegknie  et  al.,  Eespondents,  v.  Geoboe  R.  Wabd^ 

impleaded,  etc..  Appellant. 

A  contract  of  suretyship  for  the  performance,  by  a  vendee,  of  a  continuing 
agreement  of  purchase  and  sale,  by  which  goods  purchased  from  time 
to  time  as  required  are  to  be  paid  for  at  stated  periods,  is  not  discharged 
by  mere  forbearance  on  the  part  of  the  vendor  to  enforce  payment  as 
provided  for  by  the  contract,  without  a  binding  agreement  for  extension 
of  time.  Beyond  the  bare  neglect  of  the  creditor  to  enforce  payment, 
there  must  be  some  act  of  connivance  on  his  part  in  a  fraud  upon  th« 
surety,  or  of  negligence  so  gross  as  to  amount  to  a  fraud. 

Ph(aip$  V.  IbxaU  (L.  R.  [8  Q.  B.  ],  666)  and  Sanderson  v.  AsUm  (L.  R. 
[8  £xch.],  788)  distinguished. 

Nor  is  it  the  duty  of  the  vendor  to  give  notice  to  the  surety  of  the  amount 
of  the  purchases  and  of  the  failure  of  the  vendee  to  make  pa3rment  at 
the  times  specified,  until  a  reasonable  time  after  default,  which  depends 
upon  the  circumstances  of  each  case  ;  and  in  any  event  failure  to  give 
notice  will  not  discbarge  the  surety  further  than  he  has  sustained  dam- 
age in  consequence  of  the  neglect. 

Defendant  B.,  as  principal,  and  W.,  as  surety,  executed  a  bond  conditioned 
for  the  performance  by  B.  of  a  contract  between  him  and  plaintiffs,  by 
which,  as  recited  in  the  bond,  plaintiffs  agreed  "  to  let  to  B.  the  agency 
for  the  sale  of  their  ale  *'  in  the  city  of  S.,  on  the  condition  that  B. 
should  pay  *^on  the  first  of  each  and  every  month  for  amount  of  ale 
delivered,"  B.  not  to  purchase  any  other  ale ;  the  contract  to  be  terminated 
by  either  party  by  giving  three  months*  notice.  Beld^  that  the  relation 
of  plaintiffs  and  B.  under  the  contract  was  that  of  vendor  and  vendee, 
not  of  principal  and  agent,  and  that  a  complaint  in  an  action  upon  the 
bond,  alleging  sales  and  deliveries  to  B.  under  the  contract,  and  assign- 
ing as  breaches  of  the  condition  non-payment  therefor,  was  sufficient, 
and  proof  thereof  established  a  cause  of  action. 

In  determining  whether  a  point  relied  upon  on  appeal  was  raised  in  the 
trial  court,  the  issues  presented  by  the  pleadings  are  not  conclusive, 
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where  evidence  upon  which  the  point  is  taken  was  received  apoa  the 
trial  without  objection,  that  it  was  not  within  the  issues.  The  question 
is  to  be  determined  from  the  pleadings,  the  case  made,  the  findings,  the 
exceptions  taken,  or  from  all  these  as  the  case  may  be. 

(Argued  September  28,  1874;  decided  November  10, 1874.) 

Appeal  by  defendant  Ward,  from  judgment  of  the  Gen- 
eral Term  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, affirming  a  judgment  in  favor  of  plaintiffs,  entered  upon 
the  report  of  a  referee. 

This  action  was  brought  upon  a  bond  in  thie  penalty  of 
$2,000,  executed  by  the  defendant.  It  recited  an  agreement 
between  plaintiffs  and  the  defendant  Barnes,  as  follows  : 

'^  The  said  James  and  Alexander  McKecknie  agree  to  let 
to  the  said  £.  W.  Barnes,  th^  agency  for  the  sale  of  their  ale 
in  the  said  city  of  Syracuse,  on  the  following  conditions  :  The 
said  E.  W.  Barnes  agrees  to  receive  tiie  ale  at  the  Central 
Kailroad  depot  in  Syracuse,  and  to  pay  the  freight  on  the 
same,  and  to  pay  to  said  James  and  Alexander  McKecknie, 
or  to  some  party  authorized  by  them,  on  the  first  of  each  and 
every  month,  for  amount  of  ale  delivered,  at  a  price  of  one 
dollar  less  per  barrel  than  the  sum  fixed  by  the  said  James 
and  Alexander  McKecknie  for  selling  such  ale  after  deducting 
amount  paid  for  freight,  and  no  allowance  for  ale  soured  or 
spoiled  shall  be  made,  unless  it  shall  appear  that  it  has  been 
caused  by  the  negligence  of  the  said  James  and  Alexander 
McKecknie;  the  said  £.  W.  Barnes  further  agrees  not  to 
purchase  any  other  ale  than  the  said  ale  manu&ctnred  by  the 
said  James  and  Alexander  McKecknie,  and  known  as  the 
Canandaigua  ale  ;  the  said  E.  W.  Barnes  also  agrees  to  deliver 
all  empty  barrels  at  the  Central  Railroad  depot  free  of  charge, 
and  to  be  accountable  for  all  barrels  not  so  delivered ;  and  it 
is  further  agreed  that  either  party  of  this  contract  may  at 
any  time  terminate  this  agreement  by  giving  three  months' 
notice  to  that  effect." 

The  bond  was  conditioned  for  the  performance  of  said 
agreement  on  the  part  of  Barnes.  The  complaint,  after  set- 
ting forth  the  bond,  alleged  in  substance  that  plaintiffs,  at 
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yariouB  times  thereafter,  sold  and  delivered  large  quantities  of 
ale,  and  received  various  payments  thereon,  leaving  a  balance 
of  $12,666.78  due  and  unpaid,  which  sum,  before  the  com- 
mencement of  the  action,  they  demanded,  and  alleged  as 
breaches  of  the  condition  of  the  bond  the  non-payment  on 
the  first  of  every  month  as  agreed. 

The  referee  found  that,  after  the  execution  and  delivery 
of  the  bond,  the  plaintiffs  commenced  delivering  ale  to 
Barnes,  under  and  in  pursuance  of  the  same,  and,  up  to  the 
let  day  of  January,  1869,  the  quantity  of  ale  delivered,  at  the 
prices  fixed  by  the  agreement,  amounted  to  $24,842 ;  that 
the  said  Barnes  made  payments  on  account  thereof,  from  time 
to  time,  but  not  sufiicient  to  pay  for  the  same  in  full.  And 
hifi  indebtedness  on  that  account  gradually  increased  up  to 
the  1st  of  January,  1869.  On  or  about  th^  1st  day  of  Janu- 
ary, 1869,  plaintiffs  and  Barnes  accounted  together,  when 
there  was  found  due  to  the  plaintiffs  from  Barnes  a  balance 
of  $9,000.  The  plaintiffs  thereafter  continued  to  deliver  ale 
under  the  contract,  until  about  the  5th  day  of  April,  1870. 
That,  after  the  settlement  in  1869,  the  ale  so  delivered  by  the 
plaintiffs  amounted  in  value  to  the  sum  of  $17,818.50.  That, 
after  said  settlement,  the  defendant  Barnes  paid  to  the  plain- 
tiffs, to  apply  on  his  said  account,  the  sum  of  $15,800.  That 
there  was  due  to  plaintiffs  a  balance  of  $11,018.50.  That, 
prior  to  the  commencement  of  this  action,  notice  of  the  default 
of  Barnes  was  given  to  the  defendant  Ward,  and  that  the 
plaintiffs  would  look  to  him  for  the  amount  mentioned  in  the 
bond.  And,  as  a  conclusion  of  law,  he  found  that  the  plaintiffs 
are  entitled  to  recover  of  the  defendants  the  sum  of  $2,000, 
with  interest  thereon  from  the  time  of  the  commencement  of 
this  action. 

Geo.  F.  Danforth  for  the  appellant.  The  defendant  Ward 
aimply  obligated  himself  that  Barnes  should  perform  his  duties 
as  agent,  and  is  not  to  be  held  beyond  the  precise  stipulations  of 
his  undertaking.  {Oates  v.  McKee,  13  N.  Y.,  237 ;  43  id.,  245  ; 
Montague  v.  Tidcomhe^  2  Veru.,  518.)     The  complaint  is 
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insufficient.  {Davis  S.  M.  Co.  v.  Lawrence,  3  N.  Y.  S.  C, 
389 ;  Carkin  v.  Savaa^y,  14  Gray,  528.)  Plaintiffs  could  not, 
therefore,  recover  upon  their  complaint.  {Bristol  v,  R.  and 
S.  R.  R,  R.  Co,,  9  Barb.,  158;  Wright  v.  Delafiehl,  25  N. 
Y.,  266.)  Plaintiffs  having  continued  shipments  after  dis- 
covering Barnes'  default  waived  the  condition  of  the  guarantee 
and  the  surety  was  discharged.  (  ClarTc  v.  Remington,  1 1  Metxj., 
361;  35  Barb.,  484: ;  8  Gray,  211;  15  Ind.,  144;  15  Gray, 
270 ;  Hunt  v.  Roberts,  45  N.  Y.,  691.)  Retaining  Barnes 
in  their  employ  after  knowledge  of  his  defalcation  as  agent, 
and  omitting  to  give  notice  of  such  defalcation  to  defendant 
Ward,  discharged  him.  (31  Penn.,  110 ;  29  Ala.,  288 ;  35 
id.,  139 ;  3  N.  Y.,  213;  1  Story's  Eq.  Jur.,  §  215 ;  Smith  v. 
Bk.  of  Scotland,  10  01.  &  F.,  934-943 ;  RaUUm  v.  Matthews^ 
1  Dow.,  272-292 ;  Lee  v,  Jones,  17  C.  B.  [N.  S.],  482-500 ; 
PhiUips  V.  FoxaU,  L.  R.  [7  Q/  B.],  672 ;  Burgess  v.  Eve^ 
L.  R.  [13  Eq.],  450 ;  Hunt  v.  Roberts,  U  N.  Y.,  691 ;  Sander- 
son V.  Aston,  L.  R.  [8  Exch.],  73;  Fell  on  Guar.,  245.) 
Plaintiffs'  omission  to  call  for  an  accounting  or  to  entoroe 
payment  discharged  the  security.  {Craft  v.  Ishain,  13  Conn., 
28 ;  Montague  v.  Tidconibe,  2  Vern.,  518.)  After  the  first 
default,  on  the  part  of  the  principal,  plaintiffs  were  bound  to 
stop  furnishing  goods  to  him.  {Miller  v.  Mariners?  Churchy 
7  Greenl.j  51 ;  Shannon  v.  Comstock,  21  Wend.,  461 ; 
Heckscher  v.  McCrea,  24  id.,  309 ;  Clark  v.  Marsiglia^  1 
Denio,  317 ;  Spencer  v.  Holstead,  id.,  606  ;  Loker  v.  Damonj 
17  Pick.,  284.) 

Henry  M.  Field  for  the  respondents.  The  bond  was  a 
continuing  obligation.  {Gates  v.  McKee,  13  N.  Y.,  232 ; 
Bridge  v.  Judson,  24  id.,  64.)  Plaintiffs  were  entitled  to 
interest  after  detault.  {Brainard  v.  Jones,  18  N.  Y.,  35 ; 
Emerson  v.  Booth,  51  Barb.,  44.)  No  questions  can  be  pre- 
sented in  this  court  for  review  which  were  not  piesented  and 
decided  in  the  court  below.  (  Vose  v.  Cockroft,  44  N.  Y., 
415 ;  Ddaney  v.  Brett,  51  id.,  78 ;  Home  Ins.  Co.  v.  We^t, 
Tr.  Co.,  id.,  93.) 
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FoLGEB,  J.  I  do  not  think  that  the  first  point  made  by 
the  appellant  is  tenable.  The  agreement  between  the  plain- 
tiffs and  Barnes  did  not  create  the  relation  of  principals  and 
agent ;  the  scope  of  it  shows  an  intention  to  give  to  him  a 
monopoly,  at  Syracuse,  of  the  purchase  from  them  and  of  the 
sale  to  others  of  their  ale ;  and  to  them  a  monopoly  of  his 
services  in  the  sale  of  that  article.  He  had  not  to  them  the 
liability  of  an  agent.  His  liability  was  that  of  a  vendee. 
They  were  bound,  impliedly  at  least,  to  deliver  to  him  all  the 
ale  that  he  called  for.  He  was  bound  to  pay  for  all  that  they 
delivered.  As  soon  as  it  was  delivered  to  him  it  ceased  to  be 
their  property  ;  it  became  at  once  his,  and  he  was  thereupon 
bound  to  pay  for  it.  They  could  not  recall  it,  nor  interfere  in 
any  way  in  the  disposition  of  it  by  him.  He  could  not 
(unless  it  was  sour  through  their  neglect)  throw  it  back  upon 
them.  If  it  remained  on  his  hands  unsold,  if  it  deteriorated 
otherwise  than  by  their  neglect,  if  it  was  destroyed  by  casu- 
alty, if  his  vendees  failed  to  pay,  it  was  not  the  loss  of  the 
plaintiffs;  it  was  his.  He  acted  with  the  ale,  after  its  deliv- 
ery to  him,  in  his  own  right  and  from  his  own  intrinsic 
authority  over  it;  his  power  so  to  do  was  not,  thereafter, 
derived  at  all  from  them.  The  use  of  the  phrase,  "  let  the 
agency,"  in  the  agreement,  is  not  so  indicative  of  purpose 
nor  so  stringent  in  effect,  as  to  master  the  clear  indication  of 
the  intention  of  the  parties,  as  it  is  gathered  from  the  whole 
instrument  and  all  its  pro\'isions  read  together.  It  is  an 
agreement  for  a  continuous  sale  and  purchase,  that  the  plain- 
tiffs shall  sell  to  no  other,  that  Barnes  shall  buy  of  no  other, 
that  he  would  pay  for  all  that  was  delivered  at  stated  times, 
and  that  either  party  might  terminate  the  agreement  upon  a 
certain  notice. 

This  being  so,  the  point  made  by  the  appellant,  subordi- 
nate to  the  first  point,  that  the  complaint  is  insuflScient  in  its 
statement  of  facts,  is  also  untenable.  The  appellant  is  not 
the  surety  for  the  honesty  of  Barnes  as  an  employe  or  agent. 
He  is  surety  that  the  merchandise  sold  and  delivered  to  him 
shall  be  paid  for  up  to  the  limit  of  $2,000.  The  complaint 
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in  the  allegation  of  sales  and  delivery  to  Barnes,  and  of  non- 
payment by  him,  avers  transactions  within  the  terms  of  the 
agreement  and  within  the  obligation  of  the  appellant ;  it  seta 
forth,  in  this  respect,  facts  sufficient  to  show  a  cause  of  action 
against  both  defendants.  The  proofs  under  it  and  the  find- 
ings of  the  referee  make  a  cause  of  action  against  them  both, 
unless  the  second  main  point  made  by  the  appellant  may  be 
maintained. 

It  is  contended  by  the  plaintiffs  that  this  second  main  point 
cannot  be  made  here,  inasmuch  as  it  was  not  raised  at  the 
trial.  It  is  not  always  easy  for  this  court  to  determine 
whether  or  not  a  point  made  before  it,  is  here  raised  for  the 
first  time.  Where  the  parties  do  not  agree  as  to  it  this  court 
can  only  determine  how  the  fact  is,  from  the  pleadings,  or 
the  case  made,  or  the  findings,  or  from  the  exceptions  taken, 
or  from  all  these  things.  It  is  certain  that  the  answer  of  the 
defendants  in  this  case  does  not  set  up  the  defence  involved 
in  the  point  made.  But  this  is  not  conclusive,  because  the 
evidence  upon  which  the  point  is  taken  was  received  at  the 
trial,  without  objection  that  it  was  not  within  the  issue. 
{McKnight  v.  Devlin,  52  N.  Y.,  399 ;  Jackson  v.  Van  Sly  key 
id.,  645.)  It  is  quite  as  certain  that  the  evidence  is  full  upon 
the  state  of  facts  which  the  appellant  claims  have  worked  his 
discharge,  and  that  the  findings  of  the  referee  sufficiently  set 
forth  that  state  of  facts.  The  appellant  has  excepted  to  the 
conclusion  of  law  from  these  findings,  viz.,  that  the  plaintifiEs 
are  entitled  to  recover  of  both  of  the  defendants;  and  this 
exception  covers  the  point  now  under  notice.  The  evidence, 
the  findings  and  the  exception,  are  sufficient  to  have  allowed 
the  question  to  have  been  presented.  The  opinion  of  the 
referee  does  not  notice  it.  This  is  not  conclusive  that  it  was 
not  presented  to  him.  And,  on  the  whole,  we  are  not  able 
to  say  that  the  point  was  not  made  in  the  court  below.  It  is 
therefore  to  be  passed  upon. 

The  point  is,  that  the  conduct  of  the  plaintiffs,  in  allowing 
the  account  of  Barnes,  for  ale  sold  and  delivered,  to  go  on 
from  month  to  month  for  three  years,  without  exacting  pay- 
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uient,  according  to  the  terms  of  the  agreement,  they  all  the 
while  knowing  that  his  indebtedness  was  large  and  increas- 
ing, and  in  omitting  to  give  notice  to  the  appellant  thereof, 
operated  to  discharge  the  appellant  from  his  suretyship. 
This  point  is  two-fold :  First,  it  presents  the  effect  of  the 
indulgence  given  to  Barnes  by  the  plaintiffs  ;  it  asserts  that 
it  was  their  duty  to  the  appellant,  to  insist  upon  and  enforce 
payment  from  Barnes,  of  each  month's  payment  as  it  became 
payable,  or  in  a  reasonable  time  thereafter.  If  the  contract 
of  the  appellant  was  one  that  Barnes  should  pay  to  the  plain- 
tiffs a  single  certain  sum  on  a  certain  day,  or  a  gross  ascer- 
tained sum,  in  installments,  on  given  days,  such  duty  would 
not  rest  upon  the  plaintiffs.  Mere  forbearance,  or  omission 
of  the  creditor  to  sue  will  not,  in  such  case,  discharge  the 
surety,  unless  the  creditor  be  under  some  obligation  to  sue,  or 
unless  forbearance  would  prejudice  the  claim  of  the  surety 
upon  the  principal  and  thereby  work  his  injury.  There  must 
be  some  binding  agreement  between  the  creditor  and  the  prin- 
cipal, giving  time,  whereby  the  former  has  tied  his  hands,  so 
that  he  cannot  proceed  to  collect,  before  such  forbearance  will 
affect  his  claim  upon  the  surety.  {Orme  v.  Youngs  1  Holt  N. 
P.  R.,  84 ;  Herrich  v.  Borst^  4  Hill,  650 ;  Brown  v.  Chirtiss, 
2  N.  Y.,  225.)  The  contract  of  suretyship  is,  however,  differ- 
ent here.  It  is  not  for  the  payment  of  a  definite  sum  at  a  given 
day ;  it  is  for  a  continuing  transaction,  contemplating  a  recur- 
ring indebtedness,  to  be  made  and  extinguished  monthly, 
renewable  as  often  and  as  soon  as  paid.  Yet  the  older  author- 
ities hold  that  in  such  case,  also,  mere  indulgence  shown 
by  the  creditor  to  the  principal,  without  a  binding  agreement 
for  an  extension  of  time  for  payment,  does  not  discharge  the 
surety.  In  TTie  Trent  Nwvigation  Co,  v.  Harley  (10  East, 
34)  the  bond,  dated  in  1799,  was  conditioned  that  the  principal 
should,  as  long  as  he  continued  collector  of  the  tolls  of  the 
plaintiff,  render  true  accounts,  and  from  time  to  time  pay 
over  all  moneys  when  required.  It  appeared  upon  the  trial 
that  he  was,  in  1807,  called  to  account,  and  was  indebted  to 
the  plaintiff  above  £1,000,  which  he  could  not  pay,  and  that 
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the  state  of  his  account  might  have  been  found  out  every 
year.  It  was  held  that  the  laches  of  the  creditor,  in  not  call- 
ing upon  the  principal  as  soon  as  it  might  have  done,  if  the 
accounts  had  been  properly  examined  from  time  to  time, 
was  not  an  estoppel  at  law  in  favor  of  the  sureties,  what- 
ever remedy  there  might  be  in  equity.  In  commenting  upon 
this  decision,  in  The  People  v.  Jansen  (7  J.  R.,  331),  Thomf- 
SON,  J.,  says:  "If  the  principle  intended  to  be  laid  down  is 
that  mere  delay  in  calling  upon  a  principal  will  not  discharge 
the  surety,  it  is  a  sound  and  salutary  rule  both  at  law  and 
in  equity."  (And  see  Schroeppell  v.  SAaWy  3  N.  Y.,  446.)  In 
The  London  Assurance  Co,  v.  BucJde  (4  J.  B.  Moore,  153), 
there  was  a  bond  in  a  penalty  of  £2,000,  dated  in  1811 ;  it 
was  conditioned  that  the  principal  should,  as  insurance 
broker,  make  insurances  from  time  to  time  with  the  plaintiff, 
at  a  credit  of  six  months  for  the  payment  of  the  premiums, 
and  if  he  should  pay  the  premiums  as  the  same  became  due 
and  payable  (i.  6.,  every  six  months),  the  bond  should  be 
void.  He  effected  policies  from  January,  1811,  to  April, 
1813,  and  the  total  amount  of  premiums  was  £5,000  and 
over.  In  1814  he  made  a  payment;  in  1815  two  payments; 
in  August,  1816,  he  applied  certain  losses  he  had  sustained 
as  insuree,  and  was  found  indebted  in  a  balance  of  £2,000 
and  over.  No  notice  was  given  to  the  sureties  until  July, 
1816.  It  was  held,  that  though  the  principal  was  not  called 
upon  at  the  end  of  six  months  for  payment,  the  sureties  were 
not  discharged,  and  that  no  principle  of  the  common  law 
would  carry  it  to  such  extent.  And  so,  in  equity,  the  case  of 
Eyre  v.  Everett  (2  Russell,  381),  shows  that  delay  to  prose- 
cute will  not  discharge  the  surety  to  a  bond  in  a  limited 
amount,  though  the  creditor  continue  to  deal  with  the  prin- 
cipal and  give  him  new  credit  on  another  obligation.  See, 
also.  Goring  v.  Edmonds  (6  Bingham,  94) ;  Nares  v.  Rotoles 
(14  East,  520);  Fed  v.  Tail4)€k  (1  Bos.  &  Pull.,  419); 
Creighton  v.  Bankin  (7  CI.  &  Fin.,  346) ;  some  of  which  are 
cases  where  the  principal  was  under  the  duty  of  making  peri- 
odical accountings  and  payments  to  the  creditor  or  obligee. 
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and  the  latter  did  not  enforce  the  performance  of  that  duty 
at  the  time  when  he  might  have  done  so. 

The  decisions  in  this  State  are  to  the  same  result.  The 
contrary  doctrine  did,  indeed,  rec^ve  some  support,  at  one 
time,  from  the-  decision  in  TTie  People  v.  Jarisen  (7  J.  R., 
331),  which  held  that  the  sureties  on  the  bond  of  a  commis- 
sioner of  loans  were  discharged  by  the  omission  of  the  board 
of  supervisore  to  compel  payment  from  him.  But  that  case 
has  not  been  followed,  and  another  result  was  reached  in  The 
People  V,  Berner  (13  J.  K,  383) ;  The  People  v.  Foot  (19 
id.,  58) ;  The  People  v.  Rusaell  (4  Wend.,  570) ;  and  see,  also, 
Jones  V.  United  States  (18  Wall.,  662),  and  cases  there  cited ; 
and  Looney  v.  Hughes  (26  N.  Y.,  514).  But  these  authori- 
ties are  not  directly  in  point  here,  for  they  go  upon  the 
ground  that  provisions  of  law  requiring  action  from  one  pub- 
lic oflScer  supervisory  of  the  conduct  of  another  are  for  the 
benefit  of  the  public  only,  are  in  general  directory  only,  and 
form  no  part  of  the  contract  of  sureties  with  the  government. 
And  an  analogous  rule  has  been  some  times  applied  to  the 
case  of  a  corporation,  where  one  of  its  oflScers  has  been  neg- 
ligent in  his  supervision  of  the  accounts  of  another,  and  the 
sureties  of  the  latter  have  set  up  the  laches  of  the  former  as 
fault  toward  them  on  the  part  of  the  corporation.  But  in 
Albany  Dutch  Church  v.  Vedder  (14  Wend.,  166),  it  was 
held  that  the  obligees  in  a  bond,  given  for  the  faithful  dis- 
charge of  the  duties  of  a  treasurer  of  a  religious  corpora- 
tion, are  under  no  legal  obligation  to  watch  over  the  conduct 
of  their  officer,  to  examine  into  his  accounts  at  stated  periods, 
and  in  case  of  default  to  adopt  measures  calculated  to  relieve 
his  sureties.  This  case  is  cited  as  authority  in  26  New  York 
{supra),  (See,  also,  SchroeppeU  v.  Shaw^  3  N.  Y.,  supra^ 
I  think  that  the  conclusion  must  be,  that  the  rule  (formerly, 
at  least),  prevailing  in  England,  and  held  in  this  State,  is,  that 
the  mere  indulgence  of  the  creditor  in  such  a  case  as  this  will 
not  discharge  the  surety ;  that  beyond  the  bare  neglect  of  the 
creditor  to  enforce  payment  or  performance  from  the  j)rinci- 
pal,  there  must  be  some  act  of  connivance  or  gross  negligence 
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amounting  to  willful  shutting  of  the  eyes  to  tlie  fraud.  (See 
Black  V.  Ottoinan  Bank^  10  Weekly  Rep.,  871;  McTaggart 
V.  Watson^  3  CI.  &  Fin.,  529  ;  Dawson  v.  LaweSy  1  Kay,  280 ; 
DouglasB  v.  Rowland^  24  Wend.,  35.) 

1  have  dwelt  longer  upon  this  topic  than  would  have  been 
necessary,  but  for  the  strong  reliance  placed  by  the  appellant 
upon  certain  later  cases  cited  by  him  from  the  English  reports, 
and  which,  as  used  by  him,  are  in  real  or  seeming  conflict 
with  this  conclusion.  The  first  of  these  cases  is  Burgees  v. 
Eve  (L.  R.  [13  Eq.  Cas.],  450,  Jany.  1872),  in  which  the 
question  principally  discussed  is,  whether  the  guarantor  of 
the  fidelity  and  honesty  of  another,  may  revoke  his  guaran- 
tee on  discovery  of  the  faithlessness  and  dishonesty  of  his 
principal;  and  the  conclusion  is  that  he  may.  This  case  is  of 
importance  here,  only  as  it  bears  upon  the  next  case  to  be 
noticed,  and  as  it  is  relied  upon  by  the  appellant  as  an  anthor- 
ity  that  he  might  have  discontinued  his  liability  at  any  time. 
The  next  case  is  Phillips  v.  FoxaU  (L.  R.  [7  Q.  B.j,  666, 
July,  1872).  There  the  defendant  was  a  surety  to  the  plain- 
tiflf  for  the  honesty  of  his  principal,  wlio  was  a  servant  of  the 
plaintiff,  and  had  the  collection  of  money  for  her.  The  prin- 
cipal was  guilty  of  defalcations  in  the  coui-se  of  his  employ, 
between  June  and  November,  1869.  In  the  last  month,  his 
mistress  having  discovered  his  misconduct,  without  notifying 
his  surety,  and  while  the  surety  was  ignorant  of  it,  agreed 
with  the  principal  that  he  should  continue  in  her  employ  as 
before,  and  should  make  certain  monthly  payments  upon  his 
defalcatioq.  The  service  then  went  on,  and  the  principal 
again  misapplied  to  his  own  use  the  money  of  his  mistress. 
She  then  called  upon  the  surety  and  sued  him  upon  his  obli- 
gation. He  pleaded  these  facts,  and  claimed  that,  by  reason 
of  lack  of  notice  from  the  plaintiff*  of  the  defalcation  first 
made,  he  was  prevented  from  revoking  his  guarantee,  and 
from  compelling  the  principal  to  pay  the  money  abstracted, 
and  was  not  liable  to  pay  for  the  recent  defalcation  of  his 
principal.  The  plea  was  held  good.  The  decision  is  put 
upon  these  grounds  :  That  if  the  dishonesty  of  the  principal 
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had  occurred,  to  the  knowledge  of  the  mistress,  before  the 
making  by  the  surety  of  his  obligation,  the  concealment  of  it 
from  him  would  have  been  a  fraud  upon  him,  which  would 
have  relieved  him  from  liability  on  his  subsequent  contract ; 
that  as  this  was  a  continuing  guarantee,  and  the  obligation  of 
the  surety  continuing,  the  duty  of  the  creditor  was  also  con- 
tinuing; and  that  he  was  as  much  bound  to  inform  of  dishon- 
esty coming  to  his  knowledge  after  the  making  of  the  contract 
as  before.  These  were  the  reasons  of  a  majority  of  the  court. 
One  of  the  judges  concurred  in  the  judgment  with  hesitation, 
but  upon  the  ground,  that  the  right  of  a  master  to  dismiss  a 
servant  on  discovery  of  hi*  dishonesty,  is  one  of  the  remedies 
which  a  surety  for  the  servant  has  a  right  to  call  upon  a  mas- 
ter to  use ;  that  when  a  master  condones  an  act  of  dishonesty, 
and  keeps  a  servant  in  his  employ  he  has  lost  his  right  to 
discharge  therefor,  and  thus  has  thrown  away  one  of  the 
remedies  of  the  surety ;  and  if  without  notice  to  him,  then 
without  his  assent;  and  that  thus  the  surety  is  discharged. 
It  is  to  be  observed,,  of  this  case,  that  the  court  did  not 
announce  their  decision,  as  applicable  to  a  surety  for  a  debt 
or  like  liability,  but  to  a  surety  for  the  honesty  of  a  servant ; 
nor  did  the  court  notice  (which  is  siugular),  any  of  the  English 
cases  above  cited,  except  Peel  v.  TaUocJc^  which  is  spoken  of 
as  a  case  of  a  servant's  embezzlement.  So  far  as  the  case  rests 
upon  the  right  of  a  surety  to  revoke  the  obligation  given  by 
him,  that  question  has  been  decided  by  this  court  in  Hunt  v. 
Boherts  (45  X.  Y.,  691).  It  was  there  held,  that  a  default  by 
the  principal  in  the  performance  of  his  contract  by  the  time 
speciiied,  was  a  breach  thereof,  and  that  on  the  occurrence  of 
a  breach  on  the  part  of  tlie  principal,  the  surety  had  a  right 
to  insist  upon  the  contract  being  terminated,  being  liable  for 
the  work  done  by  the  guarantees  up  to  that  time,  and  for  the 
damages  sustained  by  them  in  not  being  allowed  to  perform 
the  contract  on  their  part.  It  is  settled,  then,  that  the  appel- 
lant in  this  case,  on  the  default  of  Barnes  to  pay  at  the  end 
of  any  month,  had  the  right  to  ask  for  the  termination  of  his 
obligation,  and  to  revoke  the  same,  being  liable  only  for  the 
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amount  then  payable  to  the  plaintiffs,  not  to  exceed  the  pen- 
alty of  the  bond.  So  far,  the  ease  of  PhiUips  v.  Foxall  and 
the  ease  in  hand  are  alike.  But  there  is,  in  my  judgment, 
otherwise  an  essential  difference  between  them.  In  this  case, 
it  was  in  the  contemplation  of  all  the  parties  to  the  bond,  that 
there  would  be  a  time,  when  there  would  exist  a  positive 
liability  of  the  appellant  to  the  plaintiffs,  which  would  require 
the  paympnt  of  money  to  discharge.  It  was  not  a  contingency. 
It  was  a  certainty.  It  was  contemplated  that  the  plaintiffs 
would  deliver  ale  to  Barnes,  for  which  he  would  thereby 
become  indebted,  and  that  his  debt  theretbr  would  be  due 
and  payable  at  the  end  of  one  month.  At  the  expiration  of 
that  time,  the  appellant  was  liable  to  the  plaintiffs,  until  pay* 
ment  was  made  by  Barnes  or  by  the  appellant  himself.  It  was 
as  certain  as  if  the  whole  delivery  of  ale  had  been  made  on 
the  iirst  day  of  a  month,  and  a  note  taken  for  the  price  of  it, 
signed  by  Barnes  and  the  appellant  as  surety,  payable  on  the 
first  day  of  the  next  month.  And  so  on,  from  month  to 
month,  as  long  as  the  agreement  remained  in  force.  In  PhiUips 
V.  Foxall^  there  was  no  certainty  of  liability  ever  occurring. 
It  was  a  contingency.  The  obligation  there  did  not  con- 
template as  a  necessary  and  foreseen  result  that  there  would 
ensue  an  indebtedness,  of  necessity  to  be  discharged  only 
by  the  payment  of  money.  Tiiere,  the  obligation  was,  that 
there  should  be  no  breach  of  duty  ;  it  was  for  the  honesty  of 
the  principal.  Dishonesty  and  violation  of  duty  were  not 
looked  for,  as  certainly  to  occur ;  rather  the  presumption 
would  be  in  favor  of  integrity,  and  that  they  would  not  occur. 
And  a  concealment  of  acts  of  dishonesty  was  a  hiding  from 
the  surety  of  an  unexpected  alteration  in  the  condition  of  his 
relations  to  master  and  servant,  which  he  could  not  be  assumed 
or  supposed  to  know ;  so  that  it  may  well  be,  that  it  was  of 
a  purpose  that  the  court,  in  Phillips  v.  Foxall^  confined  its 
decision,  in  terms,  to  the  case  of  a  master  and  servant,  and  did 
not  profess  to  overrule,  and  did  not  notice,  the  preceding  cases 
like  The  London  A^Bxirance  Co.  v.  Buckle  {supra). 

Sanderson  v.  Aston  (L.  R.  [8  Exch.],  73),  which  is  the  other 
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case  cited  and  relied  upon  by  the  appellant,  was  decided  upon 
tbe  authority  of  Phillips  v.  Foxall  {8upra\  and  is  not  materially 
different  from  it.  I  think  that  these  decisions  do  not  impugn, 
nor  mean  to  impugn,  the  soundness  of  those  which  I  have 
above  cited ;  and  that  upon  the  principle  declared  in  them,  it 
must  be  held  that  the  neglect  of  the  plaintiffs  to  enforce  pay- 
ment either  from  Bai*nes  or  upon  the  bond  of  the  appellant 
did  not  discharge  him.  It  is  not  meant  by  this,  to  say  that 
laches  of  a  creditor  may  not  be  so  great  and  extreme  as  to 
amount  to  fraud,  which  would  be  a  defence  to  an  action.  See 
per  TiNDAL,  C.  J.  (in  6  Bing.,  supra) ;  and  Duval  v.  Trash 
(12  Ma8s.^l54),  where  it  is  said,  obiter  perhaps:  "  Gross  negli- 
gence in  securing  the  debt  may  relieve  the  surety."  There  is 
no  finding  in  this  case  of  gross  negligence,  or  of  fraud.  The 
facts  show  that  Barnes  was  known  to  all  parties  to  be  insolvent 
when  the  obligation  was  entered  into  ;  and  the  liability  of  the 
appellant  was  limited  ;  and  there  is  no  finding,  or  any  proof, 
that  the  appellant  has  suffered  especial  injury  from  the  lenity 
shown  to  his  principal  by  the  plaintiffs. 

Second :  The  second  point  of  the  appellant  also  maintains, 
that  it  was  the  duty  of  the  plaintiffs  to  give  notice  to  the 
appellant  of  the  extent  of  their  dealing  with  Barnes,  and  of 
his  failure  to  make  payments  at  the  end  of  each  month.  The 
considerations  already  presented  have  a  bearing  upon  this 
position.  Furthermore,  I  think  that  it  is  stating  the  rule  as 
favorably  for  the  appellant  as  the  authorities  will  allow,  to 
say  that  after  the  surety  has  become  bound,  it  is  not  necessary 
for  the  creditor,  even  in  the  case  of  a  continuing  guarantee 
or  obligation  like  that,  to  give  him  notice  of  the  several 
advances  or  sales  made  thereupon,  from  time  to  time, 
and  of  the  state  of  the  account  while  it  is  running.  Notice 
is  not  necessary,  until  a  reasonable  time  after  the  default  of 
the  principal,  or  after  the  whole  transaction  is  closed ;  save  in 
particular  cases,  as  where  there  are  contingencies  contemplated, 
the  occurrence  of  w^hich  is  doubtfnl,  and  there  is  no  liability 
until  they  occnr.  (  Wildes  v.  Savage^  1  Story,  22  ;  Douglass 
y,  Reynolds^  1  Peters,  113;  Union  BanJc  v.  Coster'' s  Exrs.^ 
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3  N.  Y.,  203;  Paige  v.  Parker,  8  Gray,  211;  Whitney  v. 
Qroot,  24  Wend.,  82.)  What  is  a  reasonable  time,  depends 
upon  the  circumstances  of  each  case.  In  this  case  they  are, 
a  knowledge  by  the  surety  of  the  whole  transaction  in  its 
inception,  a  fixed  limit  to  the  extent  of  his  liability  as  to 
amount,  a  definite  time  recurring  at  stated  intervals  at  which 
the  liability  may  become  absolute,  the  principal  obligor 
insolvent  at  the  time  of  entering  into  the  obligation,  and  no 
change  in  his  pecuniary  condition  after  his  default  and  before 
notice.  In  such  case,  it  would  seem  that  the  surety  was  under 
a  duty,  to  make  inquiry  and  keep  informed  of  the  state  of 
the  aifair.  At  all  events,  as  one  of  the  main  considerations 
is,  whether  the  surety  has  suftered  loss  or  injury  by  want  of 
notice  sooner  than  it  has  been  given,  and  as  he  will  not  be 
discharged  from  his  obligation  farther  than  he  has  sustained 
damage  from  the  neglect  or  omission  to  give  notice,  the  fact 
of  the  insolvency  of  the  principal,  and  the  absence  of  a  find- 
ing, or  of  proof,  that  the  appellant  haiS  sustained  especial  loss 
or  injury  by  reason  of  not  having  had  notice,  is  sufficient  to 
excuse  the  plaintiffs  from  earlier  notice  to  the  appellant  than 
that  given  by  them  at  the  end  of  the  transaction.  (Jlowe  v. 
Nickels,  22  Maine,  175.)  They  did  give  him  notice  before 
bringing  suit.  It  is  to  be  noticed,  too,  that  the  cases  of  PhiUips 
V.  FoxaU  and  Sanderson  v.  Aston,  fall  within  one  of  the 
exceptions  to  the  rule  above  stated.  The  defendants  there 
wei'e  respectively  sureties  for  honest  conduct  and  performance 
of  duty.  It  was  not  until  an  act  of  embezzlement,  or  breach 
of  duty,  that  they  incurred  any  enforceable  liability.  The 
commission  of  such  an  act  by  their  principals  was  entirely 
uncertain  and  contingent,  the  occurrence  of  which  was  doubt- 
ful, was  not  even  probable.  It  may  be  that,  in  such  case,  there 
should  be  a  duty  upon  the  obligee,  soon  to  notify  the  surety 
of  the  wrongful  conduct  of  the  principal,  and  that  neglect  to 
notify  should  work  a  discharge.  But  such  is  not  this  case ; 
and  in  the  absence  of  any  loss  or  injury  to  the  appellant  from 
want  of  notice,  I  am  of  the  opinion  that  he  is  not  discharged 
by  the  neglect  or  omission  to  give  it. 
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The  judgment    appealed  from   should   be  affirmed,  with 
costs. 
All  concur,  except  Church,  Ch.  J.,  not  voting. 
Judgment  affirmed. 


Stephen  Coleman,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendants  in  Error. 
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Upon  a  criminal  trial  where  guilty  knowledge  is  an  ingredient  of  the 
offence  charged,  to  prove  this,  evidence  of  other  acts  of  a  like  character 
may  be  given  where  they  are  necessarily  connected  with  that  which  is 
the  subject  of  the  prosecution,  either  by  some  connection  of  time  or 
place,  or  as  furnishing  a  clue  to  the  motive  on  the  part  of  the  accuseci 
Upon  the  trial  of  an  indictment  for  receiving  stolen  goods,  with  knowl- 
edge, evidence  of  a  stealing  from  the  same  owners  of  similar  goods  by 
the  same  persons,  from  whom  the  accused  is  charged  with  having  received 
the  goods  in  question,  and  of  a  purchase  thereof  by  the  accused  for  a  very 
inadequate  price,  or  with  knowledge  that  they  were  stolen  but  a  short 
time  prior  to  the  transaction  m  question,  is  proper  to  prove  the  scienter. 
So,  also,  evidence  of  the  declarations  of  the  accused  as  to  matters  within 
his  knowledge  or  of  which  he  may  be  presumed  to  have  knowledge,  and 
which  are  relevant  and  material  to  the  inquiry. 
Plaintiff  in  error  was  indicted  for  receiving  five  bars  of  pig-iron  March  3, 
1878,  knowing  them  to  have  been  stolen.    Upon  the  trial  the  district 
attorney,  in  his  opening,  stated  that  he  would  seek  to  prove  and  ask  a 
conviction  for  receiving  five  bars  on  the  evening  of  March  10th.     One 
of  the  prosecutore,  in  answer  to  a  question  as  to  how  his  attention  was 
drawn  to  a  loss  of  pig-iron  by  his  firm,  stated,  that  on  the  morning  of 
March  10th  he  saw  five  bars  of  their  iron  in  front  of  the  prisoner's  store,^ 
stolen  the  night  before.     No  attempt  was  made  to  show  that  this  iron 
had  come  to  the  possession  of  or  had  been  received  by  the  prisoner,  and 
the  district  attorney  declared  that  he  did  not  so  claim.     Evidence  was 
then  offered  of  a  search  for  and  discovery  of  iron  alleged  to  have  been 
stolen  on  a  prior  occasion  and  received  by  the  prisoner.     This  was 
objected  to  on  the  ground  that  the  prosecution  having  given  evidence 
to  prove  one  offence,  could  not  prove  and  claim  a  conviction  for  another. 
The  objection  was  overruled.     Held,  no  error. 
It  seems,  that  on  a  criminal  trial  especially, where  incompetent  evidence  is 
received  against  the  accused,  the  judgment  will  be  reversed  unless  the 
error  is  shown  conclusively  to  be  innoxious.     It  is  not  enough  that 
the  court  sitting  in  review  are  of  the  opinion  the  result  may  and  proba- 


556  Coleman  v.  People  of  the  State  of  N.  Y.       [Xov., 

Statement  of  case. 

bly  would  have  been  the  same  had  the  objectionable  eridenoe  been 
excluded. 

(Argued  September  30,  1874;  decided  November  10,  1874.) 

Ekbob  to  the  General  Term  of  the  Supreme  Court  in  the 
fourth  judicial  department,  affirming  a  judgment  of  the 
Court  of  Sessions  in  and  for  the  county  of  Monroe,  convict- 
ing plaintiff  in  error  of  the  crime  of  receiving  stolen  goods, 
knowing  them  to  have  been  stolen.  (Reported  below,  4  N". 
Y.  S.  C.  [T.  &  C],  61 ;  1  Hun,  596.)     - 

The  indictment  charged,  in  substance,  the  stealing  of  five 
bars  of  pig-iron  March  3d,  1873,  by  two  boys  named,  and  the 
receipt  thereof  by  plaintiif  in  error,  with  knowledge,  etc. 
The  district  attorney,  in  opening  the  case  to  the  jury,  stated 
that  the  receiving  would  be  shown  to  have  been  March  10th, 
1873,  instead  of  March  third,  as  alleged. 

Patrick  Burke,  one  of  the  firm  of  Burke  &  Co.,  from  whom 
the  iron  was  alleged  to  have  been  stolen,  was  asked  how  his 
attention  was  drawn  to  the  loss  of  pig-iron  by  his  firm, 
answered,  in  substance,  that  when  he  got  to  his  foundry  on 
the  morning  of  March  eleventh  he  was  advised  that  some 
boys  had  been  seen  taking  iron  from  the  yard ;  that  he  went 
out  and  found  five  bars  of  their  iron  lying  on  the  sidewalk 
in  front  of  the  prisoner's  store,  which  adjoined  their  yard  ; 
that  he  went  in  and  asked  the  prisoner  how  the  iron  came 
there,  who  replied  that  he  did  not  know  any  thing  about  it, 
and  that  witness  could  take  it  if  it  was  his  ;  that  the  witness 
marked  some  iron  with  chalk  that  evening  and  on  the  next 
morning  (the  twelfth)  found  a  portion  of  it  out  on  the  walk ; 
that  he  searched  the  prisoner's  premises  and  found  in  the 
cellar,  under  the  stairway,  a  large  quantity  of  pig-iron,  some 
of  which  he  identified  as  their's  mixed  with  other  brands. 
Evidence  was  offered  by  the  prosecution  of  the  receiving  of 
five  bars  on  the  Monday  preceding  that  on  which  the  live 
bars  were  found  on  the  walk.  The  prisoner's  counsel  objected 
to  any  proof  in  respect  to  any  other  iron  except  the  five  bars 
«nd  the  eleven  bars  found  on  the  walk.     The  district  attorney 
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stated  he  expected  to  prove  that  the  five  bars  mentioned  in 
the  indictment  were  mixed  with  the  iron  in  the  cellar,  and 
that  he  did  not  claim  that  the  five  bars  or  the  eleven  bars 
ever  went  into  the  cellar.  The  objection  was  overruled  and 
the  prisoner's  counsel  excepted.  The  witness  then  testified 
to  a  search  of  the  prisoner's  premises  and  the  finding  of  a 
large  quantity  of  pig-iron  in  the  cellar,  under  the  stairs,  a 
portion  of  which  the  witness  identified  as  belonging  to  his 
firm ;  this  was  mixed  with  other  iron.  Evidence  was  then 
given  of  the  stealing  of  a  number  of  bars  of  iron  on  the 
Monday  evening  previous,  and  a  delivery  and  receipt  thereof 
by  the  accused,  and  also  of  a  large  number  of  bars  previously 
stolen.  The  statements  of  the  accused  at  the  time  of  the 
receipt  of  this  iron,  tending  to  show  knowledge  on  his  part 
that  the  iron  was  stolen,  were  received  under  objection. 

This  iron  was  stolen  and  delivered  by  a  number  of  boys 
acting  in  concert.  Evidence  of  the  stealing  of  other  similar 
iron  from  Bm'ke  &  Co.  and  delivery  to  the  accused,  of  the 
conversations  had  at  the  time  and  the  prices  paid,  was  received 
under  objection  ;  also  declarations  of  the  accused  as  to  where 
he  procured  the  iron  and  the  purpose  for  which  it  was 
intended,  which  declarations  were  afterward  proved  to  be 
untrue. 

Other  facts  appear  in  the  opinion. 

J.  C.  Cochrane  for  the  plaintiff  in  error.  It  was  error  for 
the  district  attorney  to  give  evidence  in  regard  to  an  offence 
other  than  that  charged  in  the  indictment.  {^People  v. 
Hopson,  1  Den.,  674 ;  1  Greenl.  on  Ev.,  §§  52,  448.)  The 
testimony  of  Gardner  was  incompetent.  {People  v.  White^ 
14  Wend.,  111.)  The  fact  that  the  accused,  on  his  examina- 
tion as  a  witness  at  the  police  office,  testified  that  he  did  not 
recognize  the  boys  from  whom  he  purchased  the  iron,  wlio 
were  present,  was  not  evidence  of  guilt.  {Peojyle  v.  Ken- 
nedy^ 32  N.  Y.,  141.)  If  the  court  can  see  that  the  incom- 
petent evidence  may  have  prejudiced  the  accused,  the 
judgment    should    be   reversed   and   a   new   trial    granted. 
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{Anderson  v.  B,,  W.  arui  O.  R.  R,  Co.^  54  N.  T.,  334 ;  Baird 
V.  Gilletty  47  id.,  186 ;  WorraU  v.  Parmalee,  1  id.,  519  ; 
Starin  v.  People^  45  id.,  341 ;  Ross  v.  Ackerman^  46  id., 
210 ;  Osgood  v.  Manfiattan  Go,^  3  Cow.,  612  ;  Marp'and  v. 
Wehh^  16  J.  E.,  89;  Rosenwei^g  y.  P^-ople^  63  Barb.,  635; 
People  V.  Uaynes^  38  How.,  369 ;  People  v.  Pierpont^  1 
Wheel.  Cas.,  138-181 ;  1  City  Hall  Rec,  96  ;  1  Greenl.  on 
Ev.,  §§  51,  52,  448 ;  People  v.  Hopson^  1  Den.,  574 ;  Cary 
V.  Hotailing,  1  Hill,  316 ;  HaU  v.  People,  6  Park.,  671.) 

Oeo,  Rainesj  district  attorney,  for  the  defendants  in  error. 
It  was  competent  to  show  other  iron  of  the  prosecntois  in  the 
possession  of  the  accased.  {Rex  v.  EUis^  6  B.  &  C,  145.) 
Proof  of  statements  made  by  the  accused  in  the  cellar,  when 
the  pile  of  iron  with  which  the  iron  mentioned  in  the  indict- 
ment was  mixed  was  discovered,  was  competent.  {Reg.  v, 
Mansfieldy  C.  ife  M.,  140.)  All  the  facts  connected  with  the 
stealing  of  and  selling  to  Coleman  of  Burke  &  Co.'s  pig-iron 
that  night  were  competent  to  show  that  those  bars  were  stolen. 
{Reg.  V.  McCarty,  2  C.  &  K.,  379 ;  1  Den.  C.  C,  453 ;  Reg.  v. 

Weeksj  L.  &  C,  18 ;  Osborne  v.  People^  2  Park.,  583 ;  Rex  v. 
EUis,  6  B.  &  C,  145  ;  2  Cox  C.  C,  171,  243,  379  ;  5  id.,  138  ; 
11  id.,  284 ;  Reg.  v.  Cobdm.,  3  F.  &  F.,  833  ;  4  id.,  76 ;  PeopU 
V.  Rands^  3  Park.,  336  ;  People  v.  Copperman^  Gen.  T.,  First 
Dep. ;  People  v.  Coleman^  Ct.  App.  Opin. ;  Rex  v.  Dunn^  1 
Moody,  146 ;  Rex  v.  Da/vis^  6  C.  &  P.,  171 ;  Reg.  v.  Nichols 
1  F.  &  F.,  51 ;  Reg.  v.  Foster,  2  E.  L.  and  Eq.,  548 ;  Wood  v. 

U.  8,,  16  Pet.,  360 ;  Comrs.  v.  Jenkins,  76  Mass.,  485 ;  2 
Kussell  on  Crimes  [3d  ed.],  252,  776  ;  Roscoe's  Cr.  Ev.,  876 ; 
3  Greenl.  Ev.,  15.) 

Allen,  J.  The  plaintiff  in  error  was  convicted  in  the 
Court  of  General  Sessions  of  Monroe  county,  of  the  crime  of 
receiving  stolen  goods,  knowing  them  to  have  been  stofen, 
and  from  the  judgment  of  the  Supreme  Court  affirming  the 
conviction  error  is  brought  to  this  court.  The  objection  that 
the  prosecution  having  given  evidence  tending  to  prove  one 
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offence  could  not  be  permitted  to  prove  another  under  the 
indictment,  and  as  the  foundation  for  a  conviction,  is  untenable. 
The  district  attorney  had  announced,  in  his  opening  address  to 
the  jurj',  that  he  should  seek  to  prove  and  ask  a  conviction 
for  receiving  five  bars  of  pig-iron  on  the  evening  of  the  10th 
of  March,  1873,  and  the  evidence  concerning  that  alleged  to 
have  been  stolen  during  the  night  of  that  day  and  found  on 
the  sidewalk  in  front  of  the  store  of  the  accused,  on  the 
morning  of  the  eleventh  of  March,  came  out  incidentally  and 
without  objection,  in  answer  to  an  inquiry  to  the  witness  under 
examination,  one  of  the  owners  of  the  property  alleged  to 
have  been  stolen,  as  to  how  his  attention  was  drawn  to  the 
loss  of  pig-iron  by  his  firm.  It  was  not  given  as  evidence  in 
chief,  and  with  a  view  to  convict  for  receiving  that  iron,  but 
as  preliminary  to  proof  of  the  search  for  and  discovery  of 
that  alleged  to  have  been  stolen  on  a  prior  occasion  and 
received  by  the  accused  on  the  preceding  evening.  No 
attempt  was  made  then  or  at  any  subsequent  stage  of  the  trial 
to  show  that  the  iron  found  on  the  sidewalk  had  come  to  the 
possession  of,  or  been  received  by  the  accused ;  on  the  con- 
trary, the  district  attorney  expressly  declared  that  he  did  not 
claim  that  it  ever  was  in  his  possession. 

Passing  for  the  present  two  or  three  exceptions  to  the 
admission  of  evidence,  the  residue  of  the  fifty  taken  by  the 
accused,  upon  the  trial,  can  be  classified  under  two  general 
heads :  First,  exceptions  to  the  admission  of  evidence  of  other 
transactions  of  like  character  to  that  under  investigation ;  and, 
secondly,  to  the  admission  of  evidence  of  the  declarations  of 
the  accused  as  to  his  dealings  in  iron  of  the  character  and 
description  of  that  for  the  receiving  of  which  he  was  on  trial, 
and  the  testimony  of  witnesses  tending  to  prove  the  falsity 
of  those  declarations. 

The  question  as  to  the  admissibility  of  evidence  coming 
within  the  first  class  of  exceptions,  was  considered  by  this 
court  in  Coleinan  v.  People  (55  N.  Y.,  81)  and  CopperTnan  v. 
People  (MS.  opinion  of  Chief  Judge  Church).  *     In  both, 
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the  rule  is  recognized  as  well  established,  that  in  cases  like 
the  present,  where  guilty  knowledge  is  an  ingredient  of  the 
offence  charged,  the  same  may  be  proved  as  other  facts  are 
proved,  by  circumstantial  evidence,  and  that  other  acts  of  a 
like  character,  although  involving  substantive  crimes,  may  be 
given  in  evidence  to  prove  the  scienter.  The  principal  limi- 
tation of  the  rule  is,  that  the  criminal  act  which  is  sought  to 
be  given  in  evidence,  must  be  necessarily  connected  with  that 
which  is  the  subject  of  the  prosecution,  either  from  some  con- 
nection of  time  and  place,  or  as  furnishing  a  clue  to  the 
motive  on  the  part  of  the  accused. 

In  this  case,  the  transactions  in  respect  to  which  evidence 
was  given  were  all  intimately  connected  in  point  of  time, 
place  and  circumstance  with  that  for  which  the  accused  was 
indicted,  so  that  they  formed  a  continuous  series  of  transac- 
tions, each  throwing  light  upon  the  other,  upon  the  question 
of  knowledge,  intent  and  motive.  The  evidence  was  of  a 
stealing,  by  the  same  persons  from  whom  the  accusod  was 
charged  with  receiving  the  iron  mentioned  in  the  indictment, 
from  the  same  owners  and  prosecutoi's,  of  iron  of  a  similar 
description  and  like  kind,  but  a  short  time  before  the  transac- 
tion under  investigation,  and  the  purchase  of  the  iron  by  the 
accused  for  a  very  inadequate  price,  and,  if  the  evidence  was 
believed,  with  actual  knowledge  that  the  iron  was  stolen. 
Within  all  the  cases  the  evidence  was  competent.  (I  Phil. 
Ev.,  by  Edw.,  767,  768,  and  note,  207 ;  Roscoe's  Cr.  Ev., 
92 ;  Jiex  v.  Davis,  6  C.  &  P.,  177 ;  PeopU  v.  Hopsath,  1 
Den.,  574 ;  Rex  v.  Ellis,  6  B.  &  C,  145 ;  1  Greenl.  Ev.,  §  53.) 

The  declarations  of  the  accused  and  the  other  evidence 
reached  by  and  included  within  the  other  class  of  exceptions 
were  clearly  admissible.  The  declarations  of  a  party  to  a 
civil  or  criminal  procedure,  in  respect  to  matters  within  his 
own  knowledge,  or  of  which  he  may  be  presumed  to  have 
knowledge,  and  relevant  to  the  issue,  are  always  competent 
against  him.  The  character  and  extent  of  the  business  and 
dealings  of  the  accused  in  pig-iron  of  the. character  and  gen- 
eral  appearance  of  that  alleged   to  have  been   feloniously 


1874.]       CoL£MAN  0.  People  of  the  State  of  N.  Y.  561 

Opinion  of  the  Court,  per  Allen,  J. 


received  by  him,  was  material  to  the  inquiry  as  among  the 
circumstances  bearing  upon  the  question  of  scienter^  and  his 
integrity  in  the  purchase  and  receipt  of  that  alleged  to  have 
been  stolen.  If  unsatisfactory,  or  fabricated  and  false  state- 
ments were  made  by  him  in  accounting  for  the  possession  of, 
and  mode  of  storing  and  dealing  with,  the  iron  found  in  his 
possession ;  if  false  statements  were  made  by  him  as  to  the 
person  from,  or  for  whom,  or  purposes  for  which  he  bought 
such  iron,  it  would  be  a  strong  circumstance  for  the 
prosecution,  as  showing  a  consciousness  of  wrong,  tend- 
ing to  show  mala  fides  and  a  knowledge  by  the  accused  of 
the  manner  in  which  his  patrons  and  clients  acquired  the 
property.  (1  Phil.  Ev.,  by  Edw.,  601 ;  Reg.  v.  Mansfi^eldy  1 
C.  &  M.,  140.) 

We  have  carefully  examined  the  other  exceptions,  but  do 
not  find  any  that  were  well  taken.  The  rulings  of  the  court 
upon  the  admission  and  rejection  of  evidence  of  which  the 
plaintiff  in  error  now  complains  were  right,  and  the  questions 
raised  by  the  objections  and  exceptions  of  the  accused  were 
properly  disposed  of.  Had  incompetent  evidence  been  admit- 
ted by  the  court  against  the  objection  of  the  plaintiff  in 
error,  it  would  have  been  cause  for  a  reversal  of  the  convic- 
tion. We  cannot  concur  in  the  views  of  the  Supreme  Court, 
as  expressed  in  the  prevailing  opinion,  that  if  any  error  was 
committed  it  did  not  prejudice  the  party  on  trial,  and  that  the 
result  would  have  been  the  same  if  the  evidence  objected  to 
had  been  excluded.  The  rule  undoubtedly  is,  that  when  a 
feet  is  conclusively  proved,  by  competent  evidence,  so  that 
the  court  can  see  that  no  prejudice  or  injury  could  possibly 
have  resulted  from  the  admission  of  incompetent  evidence  to 
prove  the  same  fact,  its  admission  will  not  be  cause  for  inter- 
fering with  the  result  or  reversing  a  judgment,  but  the  rule 
is  to  be  cautiously  applied,  especially  in  criminal  cases. 
(  WiUiams  v.  Fitch,  18  N.  Y.,  546  ;  People  v.  White,  14  W. 
R,  111 ;  Erheii  v.  Lorillard,  19  N.  Y.,  299.)  The  true  rule 
and  the  only  rule  that  can  be  sustained  upon  principle  is,  that 
the  intendment  of  law  is,  that  an  error  in  the  admission  of 
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evidence  is  prejudicial  to  the  party  objecting,  and  will  be 
ground  for  the  reversal  of  the  judgment  unless  the  intend- 
ment is  clearly  repelled  by  the  record.  The  error  must  be 
shown  conclusively  to  be  innoxious.  (  Vandevoort  v.  Gould j 
36  N.  T.,  639 ;  People  v.  OonzdleSy  35  id.,  49.)  It  is  nut 
enough  that  the  court  sitting  in  review  of  the  judgment  may 
be  of  the  opinion  that  the  result  ought  to,  and  probably 
would,  have  been  the  same  if  the  objectionable  evidence  had 
been  excluded,  and  especially  ought  not  such  a  presumption 
avail  to  cure  an  error  upon  a  criminal  trial.  In  the  ease  at 
bar  the  principal  witnesses  to  establish  the  crime  and  prove 
guilty  knowledge,  and  the  circumstances  from  which  the  jury 
might  infer  a  guilty  knowledge,  were  the  thieves  by  whom 
the  iron  was  stolen.  They  were  thoroughly  impeached  by 
their  own  testimony,  and  many  of  their  statements  were 
highly  improbable  as  they  are  spread  out  and  appear  on  the 
record.  They  were  not  entitled  to  credit  except  as  they  were 
corroborated  by  other  credible  testimony,  and  the  circum- 
stances of  the  case  as  proved  to  the  satisfaction  of  the  jury. 
In  a  case  depending  for  its  chief  support  upon  evidence  of 
this  character,  and  upon  circumstantial  evidence,  it  is  impos- 
sible to  say  that  any  of  the  evidence  objected  to  may  not 
have  affected  the  result.  But  for  the  reason  that  the  evidence 
objected  to  was  technically  competent  and  properly  admis- 
sible, the  conviction  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


lis  ^     Louis  S.  MoCullogh,  Bespondent,  v.  Oabusle  Norwood, 
134  ^  Beceiver,  etc..  Appellant. 

The  dissolution  of  a  corporation  terminates  an  action  then  pending  against 
it,  and  all  subsequent  proceedings  therein  are  void  unless  the  action  he 
continued  by  order  of  the  court  as  provided  by  the  act  of  1833,  to  pre- 
vent the  abatement  of  suits  by  or  against  corporations  (chap.  295,  Laws 
of  1832),  which  order  must  require  the  representative  or  successor  in 
interest  of  the  defunct  corporation  to  be  substituted,  and  the  action 
continued  in  his  name,  or  that  the  defence  be  placed  under  his  control. 
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If  section  121  of  the  Code,  providing  for  the  continuance  of  an  action 
after  the  death  of  a  party,  applies  to  an  action  against  a  corporation,  it 
does  not  authorize  the  continuance  of  the  action  against  the  corporation, 
tiutbdbce  it  can  proceed  requires  the  successor  or  representative  in 
interest  to  be  brovghL  in. 

As  to  whether  the  statute  law^ol  aaother  State  is  to  be  presumed,  in  the 
absence  of  proof,  to  be  the  same  as  ovr  own,  qumre. 

Prior  to  the  issuing  of  a  policy  of  insurance  upon  a  building,  the  applicant, 
by  way  of  questions  and  answers,  made  statements  in  substance  that  he 
was  the  owner  of  the  property,  and  that  no  other  person  was  interested 
therein,  but  to  a  question  as  to  incumbrances  answered,  "  held  by  con- 
tract," which  questions  and  answers  were,  by  the  terms  of  the  policy, 
made  a  warranty.  The  applicant  was  in  possession,  holding  the 
premises  under  a  contract  of  sale  from  the  owners.  Held^  that  the  state- 
ments were  so  qualified  by  the  last  answer,  as  to  preclude  the  insurer 
from  asserting  a  warranty  of  absolute  ownership  or  exclusive  interest; 
and  that  as  that  answer  truthfully  stated  plaintiff's  interest,  there  was  no 
breach  of  warranty. 

McCuUoch  V.  Norwood  (4  J.  &  S.,  180)  modified. 

(Argued  October  3, 1874;  decided  November  10,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  in  fevor  of  plaintiff, 
entered  upon  a  case  submitted  under  section  872  of  the  Oode. 
(Reported  below,  4  Jones  &  Spencer,  180.) 

The  facts  submitted  were  in  substance  as  follows : 

On  the  13th  day  of  April,  1866,  the  Lorillard  Fire  Insur- 
ance Company  issued  to  plaintiff  a  policy  of  insurance  for 
the  sum  of  $3,000,  thus  divided  in  the  policy :  "  $2,000  on 
his  stone  building,  $800  on  his  steam  engine  and  apparatus 
therein,  and  $200  on  his  household  furniture,  clothing  and 
books  stored  therein." 

Prior  to  issuing  said  policy  the  company  required 
plaintiff  to  answer  in  writing  certain  questions,  which  ques- 
tions and  answers  were  made  a  warranty  and  condition  of 
granting  said  policy,  and  which  were  in  part  as  follows : 

"  Question. —  Is  it  (meaning  the  property  aforesaid)  owned 
and  operated  by  the  applicant  % 

"  Answer.  —  Yes. 

"Question. — Is  any  other  person  interested  in  the  prop- 
erty ?     If  so,  state  the  interest. 
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"Answer.  —  No. 

"Question.  —  Incumbrance:  Is  there  any  on  the  prop- 
erty ? 

"  Answer.  —  Held  by  contract." 

At  this  time,  and  at  the  date  of  the  lire,  MeCuIloch  was  in 
full  possession  and  absolute  enjoyment  of  the  property  in 
question  ;  he  held  the  real  estate,  including  the  buildings, 
which  he  used  for  a  manufactory,  under  a  contract  of  sale 
from  the  owners  in  fee,  which  provided  for  the  delivery  to 
him  of  a  deed  thereto  on  payment  of  $2,000,  the  consid- 
eration therefor,  of  which  sum  $500,  the  amount  due  at 
that  time,  had  been  paid.  Of  the  personal  property  he  was 
absolute  owner. 

On  the  27th  day  of  August,  1866,  the  said  property  was 
totally  destroyed  by  fire.  Due  notice  and  proof  of  the  fire 
and  loss  was  made,  and  the  loss  was  duly  adjusted  by  the 
authorized  agent  of  the  company. 

On  the  2d  day  of  January,  1867,  plaintiff  brought  suit 
against  said  company  in  the  Court  of  Common  Pleas  of  the 
county  of  Cuyahoga  and  State  of  Ohio.  The  company 
appeared  by  attorney,  and  on  or  about  the  12th  day  of  Decem- 
ber, 1867,  a  verdict  was  found  for  the  defendant,  and  a  judg- 
ment thereon  duly  entered.  This  judgment  was  reversed  by 
the  District  Court  and  a  new  trial  ordered.  The  decision  of 
the  District  Court  was  afiirmed  by  the  Supreme  Court. 

In  October,  1871,  the  company  became  insolvent,  and  the 
defendant  was  duly  appointed  receiver  thereof.  On  October 
24th,  1871,  judgment  was  duly  rendered  dissolving  said  cor- 
poration and  continuing  the  receivership  of  the  defendant. 
The  company  continued  to  be  represented  in  the  Ohio  suit 
by  the  same  attorney  and  counsel  who  appeared  for  it  when 
the  action  was  originally  begun,  until  the  14th  day  of  May, 
1872,  when  the  cause  came  on  for  a  new  trial,  when  said 
attorney  announced  in  open  court  that  the  company  had 
been  adjudged  insolvent,  and  had  been  dissolved,  and  a 
receiver  appointed  by  the  Supreme  Court  of  the  State  of  New 
York;  and  that,  under  instructions  from  said  receiver,  he 
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no  longer  had  any  authority  to  appear  in  the  case.  This 
was  the  first  information  received  by  the  plaintiff  or  his 
attorneys  of  the  insolvency  and  appointment  of  a  receiver. 
Thereupon,  and  after  such  statement,  judgment  was  ren- 
dered in  favor  of  plaintiff  for  the  amount  of  the  policy,  inter- 
est and  costs. 

The  questions  submitted  to  the  court  were  as  follows : 

"  First.  Is  the  judgment  rendered  against  the  Lorillard 
Fire  Insurance  Company,  on  the  14th  day  of  May,  1872, 
valid  against  the  receiver  ? " 

If  this  question  was  answered  in  the  affirmative.,  it  was 
stipulated  that  judgment  be  rendered  against  the  receiver  for 
the  amount  of  the  judgment  with  interest. 

If  this  question  was  answered  in  the  negative,  then, 

"  Second.  Was  there  such  a  breach  of  warranty  as  to  his 
interest  in  the  property  insured,  on  the  part  of  Lucius  8, 
McCulloch,  as  to  render  said  policy  void  ? " 

If  this  question  was  answered  in  the  negative,  then  judg- 
ment was  to  be  rendered  against  the  receiver  for  $3,000  with 
interest. 

If  answered  in  the  affirmative,  then  judgment  was  to  be 
rendered  in  favot  of  the  receiver. 

The  first  question  was  answered  in  the  affirmative,  and 
judgment  perfected  as  stipulated. 

Carlisle  Norwood,  Jr.^  for  the  appellant.  By  the  common 
law,  upon  the  dissolution  of  a  corporation,  all  suits  pending 
for  or  against  it  abated.  (A.  &  A.  on  Corp.,  §  779.)  The 
rule  of  the  common  law  prevails  in  this  State,  except  in  so 
fer  as  it  has  been  affected  by  statute.  (Code,  §  121 ;  Laws, 
1832,  chap.  295 ;  3  Edm.  Stat.,  674.)  Plaintiff  was  bound  to 
make  the  assignee  a  party.  {Sedgwick  v.  Cleaveland^  7  Paige, 
287,  290  et  seq. ;  Deas  v.  Thome,  3  J.  K.,  544;  Reqxia  v. 
Hohnes^  16  N.  Y.,  193.)  A  warranty  in  a  policy  of  insurance 
must  be  literally  complied  with.  (Ang.  on  F.  and  L.  Ins.,  § 
140 ;  Flanders  on  F.  Ins.,  204 ;  De  HalmY.  Hartley,  1  T.  R., 
343  ;  Jennings  v.  Chenango  Mut.  Ins.  Co,,  2  D.enio,  75  ;  Ken- 
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fiedy  V.  St.  Law7*ence  MuL  Ins.  Oo.^  10  Barb.,  289 ;  Chase  v. 
Ham.  Ins.  Co.,  20  N.  Y.,  57 ;  WaU  v.  E.  R.  Mut.  Ins.  Co.y 
7  id.,  370 ;  Zapping  v.  C.  O.  F.  and  M.  Ins.  Co.,  58  Barb., 
348 ;  Shoemaker  v.  O.  F.  Ins.  Co.,  60  id.,  101 ;  Pierce  v.  Em. 
Ins.  Co.,  62  id.,  636 ;  Bryoe  v.  Lor.  F.  Ins.  Co.y  Ct.  App., 
Dec.,  1873.) 

S.  H.  Seymov^  for  the  respondent.  The  court  in  Ohio  had 
acquired  complete  jurisdiction  before  the  dissolution  of  the 
corporation  and  retained  it.  {Foot  v.  Stevens,  17  Wend.,  484 ; 
Cheney  v.  Arnold,  15  N.  Y.,  353;  note  to  Leamenworth  v. 
Brochjoay,  2  Hill,  201 ;  Laws  of  1832,  chap.  295 ;  2  R  8. 
[5th  ed.],  598,  §  14;  Code,  §  121 ;  Stafford  v.  WiUiam^,  4 
Denio,  182 ;  Dyokmcm  v.  Mayor,  etc.,  1  Seld.,  434 ;  Sheldon 
V.  Wright,  id.,  497 ;  Bloom  v.  Burdick,  1  Hill,  130  ;  B,  and 
N.  Y.  C.  R.  R.  Co.  V.  Brainard,  5  Seld.,  100 ;  Walker  v. 
Wainwright,  16  Barb.,  486.)  PlaintiflF  committed  no  breach 
of  warranty  in  his  statements  as  to  his  interest  in  the  property 
insured.  (21  Ohio  St.,  176-180 ;  Flanders  on  R  Ins.,  282 ; 
jEtna  F.  Ins.  Co.  v.  Tyler,  16  Wend.,  365.) 

Kapallo,  J.  We  feel  constrained  to  differ  from  the  learned 
court'  below,  on  the  question  of  the  validity  of  the  judg- 
ment rendered  in  the  Ohio  court,  against  the  corporation  of 
which  the  defendant  is  receiver,  on  the  14th  of  May,  1872. 
At  that  time  the  coi'poration  was  not  in  existence,  it  having 
been  dissolved  by  a  judgment,  duly  rendered  by  the  Supreme 
Court  of  this  State,  on  the  24th  of  October,  1871.  And  the 
defendant  having  been  appointed  receiver  of  its  property  and 
effects,  the  corporation  had  no  longer  any  legal  existence  or 
capacity  to  be  sued,  or  any  property  which  could  be  subjected 
to  a  judgment,  to  be  rendered  against  it.  All  authority  to 
appear  in  the  case  had  been  withdrawn  from  the  attorneys 
who  had  formerly  represented  the  dissolved  corporation. 
These  facts  were  announced  in  open  court  when  the  cause 
was  called  for  trial  on  the  14th  of  May,  1872,  but  the  court, 
nevertheless,  allowed  the  plaintiff  to  proceed  and  take  jndg- 
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ment  against  the  defunct  corporation.  That  judgment  is 
now  sought  to  be  enforced  in  the  courts  of  this  State  against 
the  receiver. 

At  common  law  it  is  very  clear  that  such  a  judgment  wonid 
be  of  no  force.  (See  Angell  &  Ames  on  Corporations,  §  779.) 
But  it  is  claimed  that,  under  section  121  of  the  Code  and 
chapter  295  of  Laws  of  1832,  the  action  was  not  abated  by 
the  dissolution  of  Uie  corporation,  and  was  properly  allowed 
to  proceed  to  judgment. 

It  seems  to  me  to  be  conceded,  on  the  part  of  the  appel- ! 
lant,  that  there  being  no  proof  of  the  law  of  Ohio  on  the 
subject,  it  is  to  be  presumed  that  the  law  of  Ohio  is  the, 
same  as  our  own.  That  such  a  presumption  exists  in  respect 
to  statute  law  is  a  proposition  by  no  means  so  clear  as  appears 
to  be  supposed.  Expressions  are  contained  in  some  of  the 
opinions  which  have  been  cited  favoring  the  position  that  the 
presumption  exists  with  reference  to  purely  statutory  regu- 
lations, but  there  is  no  authoritative  decision  to  that  effect. 
It  is  difficult  to  find  any  reason  upon  which  such  a  rule  can 
rest,  and  when  the  question  is  distinctly  presented  we  regard 
it  as  still  open  to  examination. 

Taking  the  concession,  however,  for  the  purposes  of  the 
present  case,  the  question  presented  is  the  same  as  if  the 
judgment  now  sought  to  be  enforced  against  the  receiver  had 
been  rendered  in  one  of  our  own  courts. 

The  elementary  principle  that  no  valid  judgment  can  be 
rendered  against  a  party  who  is  not  actually  or  constructively 
before  the  court  has  not  been  changed  by  any  of  the  statutes 
cited.  The  provision  that  the  action,  etc.,  shall  not  abate  by 
the  death,  etc.,  of  a  party  do  not  permit  it  to  proceed  against 
the  dead  party,  but  require  that  his  representative  or  succes- 
sor in  interest  be  regularly  brought  into  court.  Section  121 
of  the  Code  does  not  specifically  refer  to  actions  against  cor- 
porations, but  provides  generally  that :  "  No  action  shall  abate 
by  the  death,  marriage  or  other  disability  of  a  party,  or  the 
transfer  of  any  interest  therein,  if  the  cause  of  action  survive 
or  continue.     In  case  of  death,  marriage  or  disability  of  a 
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party,  the  court,  on  motion  at  any  time  within  one  year  there- 
after, or  afterward  on  a  supplemental  complaint,  may  allow 
the  action  to  be  continued  against  his  representative  or  suc- 
cessor in  interest.  In  case  of  any  other  transfer  of  interest 
the  action  nhall  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  pei-son  to  whom  the  trans- 
fer is  made  to  be  substituted  in  the  action." 

•This  section,  it  is  very  clear,  if  applicable,  by  analogy,  to  an 
action  against  a  corporation  does  not  sanction  the  idea  that 
the  action  can  be  continued  against  the  coi'poration  atler  its 
deatli,  but  requires  that  before  the  action  can  proceed  the 
representative  or  successor  in  interest  should  be  brought  in. 
He  then  has  an  opportunity  to  appearand  defend  by  counsel  of 
his  own  selection  ;  and  the  judgment,  if  adverse,  is  rendered 
against  him,  and  not  against  his  predecessor. 

The  other  statute  referred  to  (Laws  of  1832,  chap.  295) 
affords  no  sanction  to  the  course  of  proceeding  adopted  in 
this  case.  The  first  section  relates  exclusively  to  actions 
brought  by  a  corporation  and  pending  at  the  time  of  its  dis- 
solution. In  that  single  case  the  receiver  is  permitted  to 
continue  the  action,  using  the  name  of  the  corporation  or 
procuring  his  own  to  be  substituted,  by  order  of  the  court, 
subject  to  such  order  as  the  court  may  deem  expedient  in 
relation  to  the  payment  or  security  of  costs.  The  second 
and  third  sections  relate  to  actions  brought  by  receivers  of 
corporations  appointed  before  their  dissolution,  but  expressly 
prohibit  the  use  of  the  name  of  the  corporation  if  it  has 
been  dissolved  before  the  bringing  of  the  action.  The  fourth 
is  the  onl}'  section  which  relates  to  actions  agahut  corpora- 
tions, and  provides  that  if  the  corporation  shall  be  dissolved 
during  the  pendency  of  the  action  the  court  shall  have  power, 
on  the  application  of  either  party,  to  make  an  order  for  the 
continuance  of  the  action,  and  the  same  may  thereafter  be 
continued  until  final  judgment.  Unless  such  an  order  be 
made  there  is  nothing  in  our  statutes  interfering  with  the 
common-law  rule  that  the  dissolution  of  the  corporation  puts 
an  end  to  the  action,  and  that  all  subsequent  proceedings 
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therein  are  void.     A  special  order  for  the  continuance  of  the 
action  is  required  on  tlie  assumption  that  judicial  officers  will 
perform   their  duty;    and,  before  granting  such  an  order, 
require  the  applicant  to  satisfy  them  that  the  proper  parties 
will  be  represented  in  the  action  as  continued.     This  is,  in 
substance,  equivalent  to  requiring  that  the  new  representa- 
tive of  the  defunct  corporation  be  substituted  by  name.     If, 
notwithstanding  the  dissolution  of  a  corporation,  especially 
on  the  grounds  of  insolvency,  as  in  the  present  case  (a  pro- 
ceeding usually  hostile  to  the  managers  of  the  corporation), 
it  lay  in   the  power  of  the   agents  or  attorneys  formerly 
employed  by  it  to  suffer  recoveries  against  the  corporation, 
which  should  be  binding  upon  the  receiver  or  other  party 
appointed  according  to  law  to  represent  the  interests  of  the 
mass  of  the  creditors  and  of  the  stockholders,  without  afford- 
ing such  representative  an  opportunity  to  intervene,  it  is  evi- 
dent that  gross  abuses  might  be  perpetrated.     In  the  present 
case,  the  attorneys  seem  to  have  done  all  they  could  honor- 
ably to  protect  the  interests  of  the  absent  parties ;  but  if, 
notwithstanding  their  declination  to  assist  at  the  ceremony  of 
rendering  judgment  against  their  deceased  client,  such  a  judg- 
ment should  be  enforced,  it  is  not  difficult  to  conceive  how 
other  attorneys  similarly  situated  might  facilitate  recoveries 
which  would  entirely  defeat  the  claims  of  just  creditors,  and 
deprive  the  new  representative  appointed  in  their  behalf  of 
the  control  over  the  affairs  and  litigations  of  the  corporation 
which  it  was  the  intention  of  the  law  to  accord  to  him.     In 
the  case  now  before  us  the  receiver  declined  to  permit  the 
former  attorneys  of  the  company  to  appear  in  the  action 
when  it  came  on  for  a  new  trial.     This  they  stated  in  open 
court.     The  original  judgment  was  in  favor  of  the  defendant. 
A  new  trial  had  been  denied  by  the  first  tribunal  to  which 
the  cause  was  submitted,  but  their  decision  had  been  reversed 
on  erior  and  a  new  trial  granted.     There  was  a  substantial 
controversy,  in  which  it  was  the  duty  as  well  as  the  right  of 
the  receiver  to   represent  the  interests  committed  to  him. 
That  under  such  circumstances  a  judgment  should  be  ren- 
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dered  without  making  him  a  party  to  the  action,  or  by  some 
order  of  the  court  placing  its  defence  under  his  control,  is 
contrary  to  all  our  ideas  of  legal  proceJure.  The  judgment 
was,  in  fact,  pronounced  without  the  legal  presence  of  the 
party  entitled  to  defend,  and  should  not  be  held  to  be  bind- 
ing upon  him. 

It  is  argued  oo  behalf  of  the  respondent,  that  it  does  not 
aflSrraatively  appear  that  a  proper  order  for  the  continuance 
of  the  action  was  not  made.  This  is  a  voluntary  submission 
of  a  controversy  without  action.  The  parties  have  agreed 
upon  their  facts,  and  we  cannot  suppose  that  so  important  a 
fact,  if  it  existed,  would  have  been  omitted  from  the  state- 
ment. From  a  full  examination  of  the  case  we  are  satisfied 
that  the  question  intended  to  be  submitted  to  us  is,  whether 
the  judgment  was  valid  without  such  an  order.  That  no  sub- 
stitution of  the  receiver  as  a  party  defendant  was  made  is 
apparent,  from  the  rendition  of  the  judgment  against  the 
defendant  corporation  and  not  against  the  receiver. 

Having  come  to  th^  conclusion  that  the  judgment  is  not 
valid  against  the  receiver,  we  must  consider  the  second  ques- 
tion submitted,  viz. :  '^  Was  there  such  a  breach  of  warranty 
as  to  his  interest  in  the  property  insnred,  on  the  part  of  the 
plaintiff,  as  to  render  said  policy  void  ? "  It  is  stipulated  in 
the  submission  that  if  the  question  be  answered  in  the  nega- 
tive, judgment  is  to  be  rendered  against  the  receiver  for  the 
sum  of  83,000,  with  interest  from  the  5th  of  November, 
1866. 

The  facts  upon  which  this  question  arises  are  very  concisely 
stated  in  the  submission.  The  plaintiff  effected  a  policy  of 
insurance  with  the  insurance  company  of  which  the  appellant 
is  receiver  for  $3,000,  apportioned  as  follows:  "$2,000  on 
his  stone  building,  $800  on  his  steam  engine  and  apparatus 
therein,  and  $200  on  his  household  furniture,  clothing  and 
books  stored  therein." 

Prior  to  issuing  the  policy  the  company  required  the  plain- 
tiff to  answer,  in  writing,  certain  questions  concerning  said 
property  and  risk,  which  questions  and  answers  were  made  a 
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warranty  and  condition  of  granting  the  policy,  and  which 
were  in  part  as  follows : 

"  Question  1.  —  Is  it  (»neaning  the  property  aforesaid)!owned 
and  operated  by  the  applicant  ? 

"  Answer.  —  Yes. 

"Question.  —  Is  any  other  person  interested  in  the  prop- 
erty ?    If  80)  state  the  interest. 

"  Answer.  —  No. 

"Question  31.  —  Incumbrance:  Is  there  any  on  the 
property  i 

"  Answer.  —  Held  by  contract." 

At  this  time,  and  at  the  date  of  the  fire,  the  plaintiff  was 
in  the  full  possession  and  absolute  enjoyment  of  the  property 
in  question.  He  held  the  real  estate,  including  the  buildings, 
which  he  used  for  a  manufactory,  under  contract  of  sale  from 
the  owners  in  fee,  which  provided  for  the  delivery  to  him  of  a 
deed  thereto  on  payment  of  $2,000,  of  which  sum,  $500, 
the  amount  due  at  that  time,  had  been  paid.  Of  the  personal 
property  he  was  absolute  owner.     The  loss  was  total. 

The  receiver  now  contends  that  there  was  a  breach  of  war- 
ranty, as  to  the  interest  of  the  plaintiif  in  the  property 
insnred,  which  rendered  the  policy  void. 

Taking  the  three  answers  together,  although  they  are  loose 
and  not  strictly  accurate,  we  think  they  disclose  that  the 
insured  held  the  property  by  contract,  and  that  his  ownership 
was  of  the  character  which  results  from  such  a  holding,  one 
familiar  to  insurance  companies  as  well  as  to  lawyers ;  and 
that  if  the  company  desired  a  more  distinct  specification  of 
his  title  it  was  incumbent  upon  it  to  demand  an  explanation. 
By  insuring  on  this  statement  they  assumed  to  have  knowl- 
edge of  its  meaning.  The^tatement  that  the  insured  operated 
the  property  was  true.  The  statement  that  he  owned  it,  if 
unqualified  by  the  subsequent  statement  that  it  was  held  by 
contract,  would  have  been  a  warranty  of  absolute  ownership. 
But  the  statement  that  it  was  held  by  contract  did,  we  think, 
so  far  qualify  the  representation  of  ownership,  as  to  pre- 
clude the  insurer  from  asserting  a  warranty  of  absolute  own- 
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ership.  The  answer,  that  no  other  person  was  interested  in 
the  property  insured,  was  in  this  view  correct.  It  does  not 
appear  that  any  other  person  was  interested  in  the  contract 
under  which  the  plaintiflE  held,  or  in  the  personal  property. 
The  destruction  of  the  building  caused  a  loss  to  the  plaintiff 
of  its  full  value,  for  it  did  not  relieve  hiui  from  his  obligation 
to  pay  the  entire  contract-price.  The  vendor  had  no  interest 
in  the.  property,  but  merely  a  lien  thereon,  as  security  for  the 
unpaid  part  of  the  cqu tract-price.  The  third  answer  did  not 
assert  that  there  was  no  incumbrance  on  the  property  insured. 
On  the  contrary,  it  disclosed  that  there  was  or  might  be  a  lien 
on  the  interest  of  the  insured,  as  he  held  it  by  contract,  which 
supposes  that  there  was  still  something  for  him  to  ])erform 
before  he  would  be  entitled  to  hold  it  free  of  incumbrance. 
If  the  company  desired  to  know  the  extent  of  the  incumbrance 
it  was  its  duty  to  inquire.  The  question  put  to  the  insured 
called  for  no  such  information,  but  only  whether  there  was 
any  incumbrance  on  the  property,  to  which  he  answered,  that 
it  was  held  by  contract :  an  answer  which  imported  that 
there  was  such  an  incumbrance  as  usually  exists  in  such  cases. 
We  find  no  breach  ot  warranty  in  respect  to  this  question, 
for  the  answer  was  strictly  true.  On  the  whole,  we  concur 
with  tlie  opinion  of  the  Supreme  Court  of  Ohio  on  the  mer- 
its of  the  claim  (21  Ohio  St.,  176, 180) ;  and,  therefore,  decide 
the  second  question  submitted  to  us  in  the  negative. 

This  leads  to  a  modification  of  the  judgment  of  the 
Superior  Court,  so  as  to  make  it  a  judgment  against  the 
receiver  for  $3,000,  with  interest  from  the  5th  of  November, 
1866,  as  stipulated  in  the  submission,  without  costs  in  this 
court  to  either  party. 

All  concur. 

Judgment  accordingly. 
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The   Delawabe,    Lackawanna    and   Western   Railboab  i    53"  678 

Company,    Appellant,    v.    Henry     E.    Bownb    et    aL,  ^^   ^^ 

Respondents. 

Plaintiff  contracted  to  deliyer  to  defendants  a  certain  quantity  of  coal.  Tiie 
contract  contained  a  clause,  that  *^  every  effort  will  be  made  by  the  com- 
pany for  the  fulfillment  of  its  contracts,  *  *  *  but  if  at  any  time 
the  business  of  the  company  is  so  interrupted  by  *  *  *  strikes 
among  miners,  or  other  employes,  *  *  *  as  materially  to  decrease 
the  quantity  of  coal,  *  *  *  the  company  will  not  hold  itself  liable 
for  or  pay  any  damages  sustained  by  reason  of  the  non-delivery  of  the 
coal  now  sold."  In  consequence  of  a  reduction  of  wages,  a  strike  of  the 
miners  and  other  employes  in  plaintift''s  employ  occurred,  interrupting 
its  business  and  preventing  it  from  obtaining  all  the  coal  called  for.  In 
an  action  to  recover  for  the  coal  delivered  under  the  contract,  held^ 
that  the  clause  was  a  limitation  upon  the  absolute  undertaking  to  sell 
and  deliver ;  that  plaintiff  was  not  prohibited  Uiereby  from  conducting 
its  mining  operations  upon  the  same  general  principles  it  would  have 
been  governed  by,  had  the  contract  not  been  made,  nor  was  it  required  to 
resort  to  extraordinary  or  unusual  means  to  prevent  strikes,  but,  by 
necessary  implication,  had  the  right,  irrespective  of  its  effect  upon  the 
action  of  its  operatives,  so  long  as  it  was  done  in  good  fkith,  and  solely 
with  a  view  to  its  general  business,  to  adopt  such  rules  and  regulations 
and  pay  such  wages  as  were  usual,  reasonable  and  proper  under  the  cir- 
cumstances; and,  it  appearing  that  plaintiff  acted  in  good  faith  and 
upon  just  and  reasonable  business  principles  in  reducing  the  wages,  that 
\\  was  not  liable  to  defendants  for  the  damages  resulting. 

The  2>.,  Z.  and  W.  R  Co,  v.  Bowns  (4  J.  &  8.,  12«)  reversed. 

(Argued  October  2, 1874;  decided  November  10, 1874.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  reversing  a  judgment  in  favor 
of  plaintiff'  entered  upon  the  report  of  a  referee.  (Reported 
below,  4  Jones  &  Spencer,  126.) 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  for  a  quantity  of  coal  sold  and  delivered  by  plaintiff  to 
defendant.  The  answer  set  up  as  a  counter-claim,  in  sub- 
stance, that  plaintiff  contracted  to  sell  and  deliver  a  specified 
quantity,  only  a  portion  of  which  it  delivered,  and  claimed 
damages  for  the  non-delivery  of  the  residue. 

Defendants  purchased  the  quantity  of  coal  set  forth  in  the 
answer,  November  30,  1870,  at  one  of  the  plaintiff's  regular 
monthly  auction  sales,  in  the  city  of  New  York,  to  be  deliv- 
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ered  during  the  month  of  December.  One  €i  the  conditions 
of  sale  was  as  follows :  "  Every  effort  will  be  made  by  the 
company  for  the  fnlfillment  of  its  contracts  for  the  delivery 
of^coal ;  but  if  at  any  time  the  business  of  the  company  is  so 
interrupted  by  storms,  floods,  breaks,  accidents,  combinations, 
turnouts,  strikes  among  miners,  or  other  employes,  or  by  any 
other  occurrence  whatsoever,  as  to  materially  decrease  the 
quantity  of  coal  which  the  company  would  otherwise  have 
been  able  to  obtain  and  deliver  at  Elizabethport  during  the 
month  in  which  the  coal  now  sold  is  deliverable,  the  com- 
pany will  not  hold  itself  liable  for,  or  pay  any  damages  sus- 
tained by  reason  of  the  non-delivery  of  the  coal  now  sold,  or 
of  any  portion  thereof,  although  a  portion  of  the  coal  that  is 
received  at  Elizabethport  during  said  month,  may,  in  the 
usual  course  of  the  company's  coal  sales  and  business,  be  dis- 
posed of  otherwise  than  in  the  fulfillment  of  the  contracts 
made  by  this  sale ;  nor  will  the  company,  in  case  the  coal  now 
sold  is  not  delivered,  undertake  a,  pro  rata  distribution  among 
the  respective  purchasers  of  what  is  delivered;  but  in  all 
cases  of  non-delivery  from  any  of  the  above  causes,  the  money 
paid  on  coal  will  be  promptly  refunded."  Only  a  portion  of 
the  coal  was  delivered. 

The  referee  found,  in  substance,  among  other  things,  that 
about  November  20, 1870,  plaintiff  decided  upon  a  reduction  of 
miners'  wages,  which,  by  its  order,  was  announced  to  the  miners 
November  twenty-ninth.  This  was  the  proximate  cause  of  a 
strike  which  occurred  on  or  about  the  5th  day  of  December, 
1 870,  among  the  miners  and  other  employes  of  the  plaintiff  who 
combined  together  and  wholly  suspended  work ;  said  strike  con- 
tinued until  the  month  of  May,  1871 ;  that  the  business  of  the 
plaintiff  was  thereby  so  interrupted  as  to  materially  decrease 
the  quantity  of  coal  which  they  would  otherwise  have  been 
able  to  obtain  and  deliver,  as,  during  the  continuance  of  said 
combination  and  strike,  the  production  of  coal  by  the  plaintiff 
was  wholly  suspended;  that,  in  consequence,  on  or  about 
December  tenth,  plaintiff  notified  defendants  it  was  not  able 
to  deliver  more  coal  under  the  contract. 
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As  a  conclusion  of  law,  the  referee  found  that,  by  reason 
of  the  strike,  plaintiff  was  absolved  and  released  from  the 
obligation  to  deliver  the  residue,  and  from  liability  for  the 
non-delivery. 

Jacob  VcmcUta  (or  the  appellant.  In  ascertaining  the  inten- 
tion of  the  parties  to  the  contract  in  suit  it  was  proper  to 
look  into  the  circumstances  surrounding  the  transaction,  the 
situation  and  prior  relations  of  the  parties  and  the  subject- 
matter  of  the  contract.  {Agawam  Bh  v.  Strever,  18  N.  Y., 
502 ;  MwycT  v.  Ex.  F.  Ins.  Co,^  3  Keyes,  436 ;  Blossom  v. 
Griffin,  13  N.  Y.,  569 ;  French  v.  Oa/rhart,  1  id.,  90 ;  Ban- 
croft y.Winspear,  44  Barb.,  211;  (jhray  v.  Clark,  14  Vt., 
583 ;  Field  v.  Woodmancy,  10  Cush.,  431.)  It  was  a  custom 
or  usage  with  all  coal  producera  to  limit  their  liability  for 
non-delivery  as  plai&tiff  did.  ( Wadsworth  v.  Olcott,  6  N. 
Y.,  72 ;  Walls  v.  Bailey,  49  id.,  464 ;  Johnson  v.  De  Peyster, 
60  id.,  666 ;  SewaU  v.  Gibhs,  1  Hall,  602 ;  Hinton  v.  Locke, 
5  Hill,  439.)  Parties  contracting  in  reference  to  carrying  on 
a  business  are  presumed  to  know  how  it  is  usually  carried  on, 
and  to  have  reference  to  such  known  circumstances  in  their 
contracts.  (Jf.  D.  Foundry  v.  Hovey,  21  Pick.,  441,  442 ; 
Livingston  v.  Tyler,  14  Conn.,  493 ;  Levering  v.  B,  M.  Coal 
Co.,  54  Penn.,  291;  Bliven  v.  Jf.  F.  Screw  Co.,  23  How. 
[U.  S.],  420.)  The  strike  was  not  caused  by  any  negligence 
of  the  plaintiff.  {Blytfte  v.  B.  Water-works,  11  Exch.,  784 ; 
^dth  V.  L.  a/nd  8.  W.  R.  Co.,  L.  R.  [5  0.  P.],  102 ;  Lamh 
V.  C.  amd  A.  R.  R.  a/nd  T.  Co.,  46  N.  Y.,  276 ;  Bell  v.  Real 
Estate  Co.,  3  Ala.,  77 ;  Fisk  v.  Townsend,  7  Yerger,  146.) 
The  law  presumes  that  men  act  according  to  their  own 
interest  (1  Phil,  on  Ev.,  608 ;  Vwn  Pelt  v.  McGraw,  4  N. 
Y.,  110;  Hain  v.  Wilsm,  9  B.  &  C,  643 ;  1  Greenl.  on  Ev., 
18,  §  27.)  In  stopping  delivery  plaintiff  did  not  take  advant- 
age of  any  wrong  of  its  own,  but  merely  exercised  a  right 
reserved  to  it  by  the  contract.  (A.  &  A.  on  Corp.,  §  767 ; 
3  Kent's  Com.  [10th  ed.],  306 ;  State  v.  Miller,  1  Yroom 
[X.  J.],  369;    CroitchY.  Parker,  40  Barb.,  94;    Walley  v. 


576  Del.,  L.  <fc  W.  R.  R.  Co.  v.  Bowns  et  al.         [Nov., 


Statement  of  case. 


Raddiff,  11  Wend.,  22 ;  Russell  v.  NicoU,  8  id.,  112;  Mat- 
thews V.  Hohhy^  48  Barb.,  171 ;  Hannohy  v.  Bingham^  12 
N.  Y.,  99 ;  Oakley  v.  Morton^  11  id.,  25;  West  v.  Unde  Sam^ 
1  McAlL,  505 ;  Taylor  v.  CaldweU,  3  B.  &  S.,  826.)  The 
clear  meaning  and  purpose  of  the  tenth  condition  of  the 
articles  of  sale  is  to  diminish  and  limit  the  plaintiffs  general 
liability.  (11  N.  Y.,  25;  12  id.,  99;  Reed  v.  RandaU,  29 
id.,  358 ;  Spragvs  v.  Blake^  20  Wend.,  64 ;  Hargous  v.  Stonty 

1  Seld.,  84 ;  Beirne  v.  Dord^  id.,  102 ;  Jones  v.  Bf*ight^  5 
Bing.,  532 ;  Shepherd  v.  Pyhus^  3  M.  &  G.,  868 ;  Hamilton 
V.  Ganyard^  34  Barb.,  206 ;  2  Pars,  on  Con.,  27 ;  Broome's 
Maxims,  [marg.  page]  649 ;  Tompkins  v.  Dudley^  25  N.  Y., 
272.)  It  being  manifest  that  the  judgment  was  according  to 
right  and  justice,  and  that  the  strike  would  have  occurred  if 
plaintifi'  had  not  made  any  alteration  in  wages,  the  court  will 
not  reverse  the  judgment  or  order  a  new  trial.  {De  Peyetef 
V.  Col,  Ins.  Co.^  2  Gaines,  85;  Fleming  v.  OHhert^  3  J.  R., 
528 ;  Leven  v.  Smith,  1  Den.,  573 ;  Ledyard  v.  Jones,  7  N. 
Y.,  550,  554.) 

F,  C.  Cantine  for  the  respondents.  Validity  and  force 
must  be  given  to  every  part  of  the  contract  so  as,  if  possible, 
to  make  the  obligation  of  the  parties  mutual.  {Barton  v. 
McLean,  5  Hill,  256 ;  2  Story  on  Con.,  §§  635,  657,  668 ;  2 
Pars,  on  Con.,  16, 17.)  If  the  iii'st  clause  of  the  tenth  article 
of  sale  is  repugnant  to  or  inconsistent  with  the  remainder  of 
the  article,  it  must  prevail  over  the  other  parts.  (2  Pars,  on 
Con.,  26,  and  notes ;  Newd^ker  v.  KohJherg,  3  Daly,  407.) 
If  plaintiffs  had  intended  to  make  the  performance  of  the 
contract  on  their  part  dependent  on  the  existence  of  any 
strike,  they  were  bound  to  express  that  intention  clearly. 
{Riply  V.  LartnoiUh,  56  Barb.,  21 ;  2  Story  on  Con.,  §  662 ; 

2  Pars,  on  Con.,  19;  Alexander  v.  Oreen,  7  Hill,  538;  Smith 
V.  N.  T.  a  R.  R.  Co.,  29  Barb.,  132 ;  Stedmam.  v.  W.  Tr. 
Co.,  48  id.,  97;  Westcott  v.  Fargo,  6  Lans.,  319;  WeUsx. 
Steam  Nav.  Co.,  8  N.  Y.,  375 ;  Tompkins  v.  Dvdley,  25  id., 
272 ;  Guillaume  v.  Bam.,  etc.,  42  id.,  212  ;  Steinweg  v.  Frie 
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B.  Co,,  43  id.,  123;  Lamh  v.  0.  and  A,  R.  R.  Co.,  46  id., 
271 ;  Keeiiey  v.  G.  T.  R.  R.  Co.,  47  id.,  625 ;  EdaaU  v.  CI 
<md  A.  R.  R.  Co.,  50  id.,  661 ;  iT,  Y.  C  R.  R.  Co.  v.  Lock- 
wood,  Alb.  L.  J.,  Dec.  13,  1873,  p.  370.)  Defendants  were 
excused  from  making  a  demand  for  the  coal  and  tendering 
payment  therefor  by  plaintiff's  refusal  to  deliver  any  coal, 
and  by  their  circular  notice  of  December  10,  1870.  {Clark 
V.  Crandall,  3  Barb.,  612 ;  Skinner  v.  Tinker,  34  id.,  334 ; 
Crist  V.  Armour,  id.,  378 ;  Anderson  v.  Sherwood,  56  id., 
66 ;  Bunge  v.  Koop,  6  Robt,  2 ;  Moses  v.  Banker,  2  Swe., 
267 ;  affirmed,  48  N.  Y.,  225 ;  Mov/nt  v.  Lyon,  49  id.,  562 ; 
Wheeler  v.  Garcia,  40  id.,  684;  Burtis  v.  Thompson,  4:2  id., 
246;  Seckrs  v.  Conover,  3  Keyes,  113.) 

Alubn,  J.  The  Superior  Court  of  New  York,  in  reversing 
the  judgment  of  the  referee,  gave  effect  to  the  clause  in  the 
conditions  of  sale,  making  a  part  of  the  agreement  between 
the  parties,  that  "every  effort  will  be  made  by  the  company 
(the  plaintiffs)  for  the  fulfillment  of  its  contracts  for  the  delivery 
of  coal,"  unauthorized  by  any  just  or  treasonable  interpretation 
of  the  contract.  Tliey  disregarded  i^otonly  the  qualitication 
of  the  clause  immediately  following  it,  and  making  a  part  of 
the  same  paragraph,  but  also  the  evident  purpose  and  intent 
of  the  clause  itself,  which,  without  limitation  or  qualification, 
necessaril}^  operated  to  limit  the  liability,  and  qualify  the 
obligations  of  the  plaintiff.  The  plaintiff  might  have  under- 
taken absolutely  for  the  delivery  of  the  coal  sold  to  the 
defendants  and  in  such  form  as  to  be  answerable,  notwith- 
standing a  performance  had  been  prevented  by  any  cause 
ehort  of  the  act  of  Ood,  or  the  public  enemies.  Perhaps  a 
mere  agreement  to  sell  and  deliver  a  specified  quantity  of 
coal  by  a  given  day,  without  limitation  or  qualification, 
would  have  held  the  corporation  to  its  undertaking,  notwith- 
standing the  interruption  of  their  mining  operations,  and  a 
consequent  inability  to  perform  by  any  of  the  causes  men- 
tioned in  the  contract.  {Harmony  v.  Bingham,  12  N.  Y.,  99 ; 
Oakley  v,  Mo?*ton,  11  id,,  25.)  But  this  rule  only  applies 
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when  the  contract  is  positive  and  absolute,  and  not  subject  to 
any  condition  express  or  implied.  {Taylor  v.  Caldwdlj  8 
Best  &  Smith,  826.)  The  insertion  of  an  agreement  bj  the 
obligor  in  a  contract  following  the  principal  undertaking,  or 
in  any  way  connected  with  and  making  a  part  of  it,  that  he 
will  "  make  every  effort "  to  perform,  necessarily,  by  implica- 
tion, limits  the  obligation  to  the  performance  of  such  acts  as 
upon  a  just  interpretation  may  be  included  within  the  terms 
used.  It  would  be  the  duty  of  the  court  to  give  the  clanae 
some  effect,  as  the  parties  will  not  be  intended  to  have  delib- 
erately inserted  a  condition  or  covenant  of  any  kind  without 
some  purpose,  .and  courts  will  be  diligent  to  ascertain  the 
purpose  and  give  effect  to  it.  The  clause  under. consideration 
added  nothing  to  the  principal  undertaking,  which  went  fur- 
ther and  was  absolute  to  sell  and  deliver,  and  it  follows  that 
it  must  have  been  used  to  limit  the  undertaking  so  as  to  make 
it  an  agreement  to  deliver,  if,  by  "  any  effort "  of  the  seller, 
the  same  could  be  done.  Had  the  conditions  gone  no  further, 
and  this  been  the  limit  to  the  qualitication  of  the  express 
obligations  of  the  plaintiff  to  deliver  the  coal,  the  question 
would  have  been,  whether  "  every  effort  for  the  fulfillment 
of  the  contract "  compelled  a  resort,  if  occasion  should  require, 
to  all  means  and  measures  possible,  or  within  the  reach  of 
human  effort,  and  that  nothing  but  an  absolute  impossibility 
of  performance  would  excuse  the  obligor ;  or  whether  it  merely 
called  for  such  efforts,  in  good  faith,  as  were  propef  and 
reasonable  in  the  conduct  and  management  of  the  business  in 
respect  to  which  the  contract  was  made,  having  respect  to  the 
usual  and  ordinary  methods  of  conducting  coalmining  opera- 
tions, and  the  incidents  and  contingencies,  as  well  as  the 
general  character  and  results  of  the  business ;  such  circum- 
stances as  may  well  be  presumed  to  have  been  in  the  minds 
of  the  parties  at  the  time  of  contracting.  The  more  reason- 
able interpretation  of  the  contract,  and  that  most  in  harmony 
with  the  intent  of  the  parties,  and  best  calculated  to  promote 
justice  between  them,  would  only  hold  the  plaintiff  to  the 
use  of  all  reasonable   and  practical    means  to  procure  and 
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deliver  the  coal,  according  to  the  well  known  usage  and  prac- 
tice of  those  engaged  in  similar  business,  or  such  as  a  jury  would 
say,  would  be  reasonable  and  proper  under  the  circumstances : 
such  as  the  defendants  might  be  presumed  to  have  expected 
from  the  plaintiff,  at  the  time  and  under  the  circumstances  in 
which  the  con  tract  was  made.  {Livingston  v.  Tyler^  14  Conn., 
494;  MiU  Dam  Foundery  v.  Hovey^  21  Pick.,  417.)  Con- 
tracts are  not  to  be  construed  literally  when  expressed  in 
general  terms,  when  it  is  evident,  that,  so  construed,  they 
would  not  conform  to  the  intent  of  the  parties.  In  passing 
upon  stipulations  in  contracts,  qualifications  and  exceptions 
are  frequently  implied,  and  are  necessary  to  give  effect  to  the 
intent  of  parties,  as  such  intent  can  be  collected  from  the 
whole  contract,  examined  in  view  of  the  circumstances  under 
which  it  was  made,  and  the  purposes  to  be  accomplished,  and 
the  business  to  which  it  relates. 

Without  dwelling  further  upon  the  isolated  undertaking 
of  the  plaintiff  to  make  every  effort  to  fulfill  the  contract,  we 
pass  to  the  consideration  of  the  express  qualifications  and 
limitations  of  that  stipulation.  The  parties  expressly  stipu- 
late that  if  at  any  time  the  business  of  the  company  is  so 
interrupted  by  storms,  floods,  breaks,  accidents,  combinations, 
turnouts,  strikes  among  miners  or  other  employes,  or  by  any 
other  occurrence  whatever  as  to  materially  decrease  the  quan- 
tity of  coal  which  the  company  would  otherwise  have  been 
able  to  obtain  and  deliver  during  the  month  in  which  the 
coal  sold  was  deliverable,  the  company  should  not  be  liable 
for  or  pay  any  damages.  A  strike  of  the  miners  and  other 
employes  of  the  plaintiff*  occurred  very  soon  after  making  the 
contract  and  continued  many  months,  entirely  interrupting 
the  business  of  the  company,  and  disabling  and  preventing  it 
fix)m  obtaining  the  coal  called  for  by  this  and  other  pending 
contracts.  The  strike,  in  the  language  of  the  referee,  was 
immediately  preceded  and  proximately  caused  by  a  reduction 
of  the  wages  of  the  employes,  and  the  contention  of  the 
defendants  is,  that  as  the  strike  resulted  from  the  voluntary 
act  of  the  plaintiffs,  and  would  not  have  occurred  but  for  that 
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act,  the  plaintiff  cannot  elaiui  or  have  the  benefit  of  the 
exemption  from  liability  for  that  cause.  The  claim  is,  that 
the  corporation  expresisly  (Engaged  to  make  every  effort  to 
fulfill  the  contract,  and  that  this  was  an  inhibition  against 
doing  any  act  which  might  induce  a  strike,  and  that  the  case 
is  within  the  maxim,  that  no  one  shall  take  advantage  of  his 
own  wrong,  and  this  view  was  adopted  by  the  court  below. 
The  maxim  referred  to  is  well  established  and  fully  recognized 
in  courts  of  law  and  equity,  and  its  reasonableness  cannot  be 
questioned.  As  one  of  its  results,  if  a  party  is  disabled  by 
his  own  default  from  performing  his  contract,  it  is  not  com- 
petent for  him  to  allege  the  circumstances  by  which  he  waa 
prevented  as  an  excuse  for  the  omission.  {Touteng  v.  Uttbbard^ 
8  B.  &  P.,  291.)  But  parties  may  agree  in  advance  under 
what  circumstances  and  upon  what  contingency  the  contract 
shall  terminate,  or  either  party  be  absolved  from  its  obliga- 
tions, and  if  the  circumstances  occur,  or  the  contingency 
happen  even  by  the  voluntary  act  of  the  party  claiming  the 
benefit  of  the  stipulation,  it  will  be  available  to  him  in  the 
absence  of  any  fraud  or  malajides.  {Berwick  v.  Swindells j  3 
A.  &  E.,  868 ;  Ea parte  MiOer^  2  Hill,  418 ;  LovaU  v.  Ham^ 
iUon^  5  M.  &  W.,  639.)  There  can  be  no  doubt  that  if  a 
strike  had  been  brought  about  by  the  act  of  tlie  plaintiff 
with  a  view  to  relieve  itself  from  the  obligations  of  the 
contract,  and  in  fraud  of  the  rights  of  the  defendants,  the 
circumstance  would  not  have  availed  as  an  excuse  for  a  failure 
to  perform.  The  case  would  have  been  within  the  maxim, 
that  no  man  shall  take  advantage  of  his  own  wrong, 
and  the  plaintiff  would  have  been  held  to  have  become 
disqualified  for  the  performance  of  the  contract  by  its 
own  unlawful  or  wrongful  act.  But  the  plaintiff  did  not  by 
entering  into  the  engagement  with  the  defendants,  subject  to 
the  limitations  and  restricted  terms  of  the  contract,  sur- 
render the  right  to  conduct  and  manage  its  affairs  and  espe- 
cially its  mining  and  coal  producing  operations,  upon  the 
same  general  principles  by  which  it  would  be  governed  had 
the  contract  not  been  made.     It  was  still  at  liberty,  irrespect- 
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ive  of  its  effect  upon  the  action  of  the  operatives  in  its 
employ,  to  adopt  and  abide  by  such  pmdential  rules  and  reg- 
ulations in  the  conduct  of  its  business  as  had  been  and  were 
usual,  and  such  as  were  reasonable  and  proper  in  themselves, 
and  as  were  adopted  by  others  carrying  on  a  like  business. 
So  long  as  such  measures  only  were  adopted,  in  good  faith, 
solely  with  a  view  to  the  general  business  of  the  plaintiff 
and  the  reasonable  necessities  of  the  business,  the  defendants 
had  no  legal  cause  of  complaint,  although  a  strike  ensued 
and  they  lost  the  benefits  of  their  contract.  It  is  a  perver- 
sion of  language  to  transfer  the  stipulation  to  make  every  effort 
to  fulfill  the  contract  to  the  clause  referring  to  strikes,  so  as 
to  make  the  plaintiff  undertake  to  make  every  effort  to  pre- 
vent or  terminate  strikes,  which  wonld  but  be  another  form 
of  agreeing  to  submit  to  every  exaction  and  requirement  of 
their  operatives  whether  reasonable  or  unmeasurable.  Under 
such  an  interpretation  the  contract  itself  would  be  a  bid  for 
combinations  of  the  workmen,  and  plaintiff  would  be  wholly 
at  the  mercy  of  its  employes.  By  necessary  implication, 
the  plaintiff  reserved,  and  had  the  right  to  carry  on  its  min- 
ing operations,  in  the  ordinary  and  usual  method,  by  such 
means,  under  such  regulations,  and  paying  such  wages  to 
workmen,  as  were  under  the  circumstances  usual,  reasonable, 
and  just,  having  respect,  not  alone  to  the  contract  with  the 
defendants,  but  to  the  general  character,  results  and  necessi- 
ties, of  that  branch  of  business.  The  agreement  was  made 
with  respect  to  the  business  of  the  plaintiff  as  a  mining  cor- 
poration, producing  coal  for  sale,  and  the  nature  and  inci- 
dents of  the  business  may  be  supposed  to  have  been  well 
understood  by  both  parties.  The  contract  must  therefore  be 
construed  and  have  effect  with  reference  to  the  manner  in 
which  such  business  is  usually  conducted,  and  the  known  con- 
tingencies attendant  upon  operations  of  the  character.  Espe- 
cially must  this  be  so  in  reading  and  interpreting  special  and 
peculiar  clauses  not  usual  in  ordinary  contracts  for  the  sale 
and  delivery  of  merchandise.  This  doctrine  as  to  the  inter- 
pretation of  written  agreements  is  elemental y,  and  is  born  of 
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the  familiar  principle  of  daily  application  in  courts  of  justice, 
that  all  contracts  must  be  so  interpreted  as  to  carry  out  the 
intent  of  the  contracting  parties. 

Strikes  of  laborei*s  have  not  been  unfrequent,  and  as  well 
their  cause  as  their  consequences  and  effects  upon  business 
arrangements  were  well  understood  by  the  parties  to  this 
contract,  and  provision  was  intended  to  be  made  against  the 
results,  but  not  against  their  occurrence;  that  is,  their 
object  was  to  protect  the  plaintiff  from  liability  for  damages  to 
the  defendants,  to  which  it  might  otherwise  be  liable,  in  addition 
to  the  losses,  which  it  would  necessarily  sustain  from  a  strike 
of  its  laborers,  and  a  suspension  of  its  business,  but  not  to 
require  from  the  plaintiff  a  resort  to  extraordinary  or  unusaal 
means  to  prevent  them.  A  strike  is  a  combination  among 
laborei"s,  those  employed  by  others,  to  compel  an  increase  of 
wages,  a  change  in  the  hours  of  labor,  some  change  in  the 
mode  and  manner  of  conducting  the  business  of  the  princi- 
pal, or  to  enforce  some  particular  policy  in  the  character  or 
number  of  the  men  employed,  or  the  like.  They  can  always 
be  prevented  or  arrested,  whatever  be  their  origin,  by  a 
yielding  on  the  part  of  the  employer  to  the  demand  of  the 
combination,  and  if  such  was  the  duty  of  the  plaintiff,  under 
the  stipulation  to  make  every  effort  that  the  contract  with  the 
defendants  might  be  performed,  the  clause  providing  for  an 
immunity  from  the  consequences  of  a  strike  was  nugatory 
and  had  no  meaning.  There  could  be  no  strike  for  which 
the  plaintiff  would  not  be  responsible,  in  a  way  to  deprive  it 
of  the  benefit  of  the  exemption  from  liability. 

The  particular  stipulation  under  consideration,  as  well  as 
every  other  part  of  the  contract,  must  have  practical  and 
reasonable  construction,  and  under  it  the  plaintiff  was  bound 
to  pursue  a  prudent  and  reasonable  course  in  the  conduct  of 
its  operations,  with  a  view  to  a  supply  of  coal,  but  was  not 
compelled  to  yield  to  unreasonable  demands  of  its  employes, 
or  to  pay  wages  not  usual  in  that  branch  of  business,  or 
unreasonable  in  amount  and  not  warranted  by  the  business 
itself.     In  other  words,  it  was  no  wrong  to  the  defendants,  or 
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wrongful  act  causing  the  strike,  that  the  plaintiff,  in  the 
conduct  of  its  mining  operations,  was  governed  by  the  same 
prudential  considerations  which  governed  others  in  the  like 
business,  and  which  were  reasonable  and  necessary  under  the 
circumstances.  The  plaintiff  acted  in  good  faith  in  fixing  the 
wages  of  its  employes,  and  upon  just  and  reasonable  busi- 
ness principles,  and  is  in  no  respect  liable  to  the  defendants 
for  the  result. 

The  referee  was  entirely  right  in  his  conclusions,  and,  for 
the  reasons  assigned  by  him,  the  order  of  the  Superior  Court 
must  be  reversed,  and  judgment  on  his  report  be  affirmed. 

All  concur. 

Order  reversed,  and  judgment  accordingly. 


Chakles  a.  Hikokley,  Respondent,  v.  William  Kbeitz  et  al.. 

Appellants. 

The  sureties  in  an  undertaking  given  on  an  appeal  to  the  General  Term, 
conditioned  that  the  appellant  will  pay  "  all  costs  and  damages  which 
may  be  awarded  against  him  on  said  appeal/'  are  not  liable  for  the  costs 
of  an  appeal  by  their  principal  to  the  Court  of  Appeals  from  a  judgment 
of  affirmance  of  the  General  Term. 

BMnmi  v.  Plimpton  (25  N.  Y.,  484);  BmneU  v.  Brown  (20  N.  Y.,  99) 
Gardner  v.  Barney  (24  How.,  467);  Smith  v.  Grouse  (24  Barb.,  433) 
Tibbies  v.  O'Connor  (28  Barb.,  538);  BaU  v.  Gardner  (21  Wend.,  270) 
Traver  v.  NicJioU  (7  Wend.,  434),  distinguished. 

Where,  upon  the  appeal  to  the  Court  of  Appeals,  a  new  undertaking  is 
given  for  the  judgment  and  costs,  as  between  the  two  sets  of  sureties 
the  primary  liabilit}'^  rests  upon  the  latter,  and  their  release  by  the  judg- 
ment creditor  discharges  the  former. 

Hinckley  v.  Kreitz  (4  J.  &  8.,  413)  reversed. 

(Argued  October  2,  1874;  decided  November  10,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  aifirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict.  (Reported 
below,  4  Jones  &  Spencer,  413.) 

This  action  was  brought  upon  an  undertaking  executed  by 
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the  defendants,  as  sureties,  on  an  appeal  to  the  General  Term 
of  the  Court  of  Common  Pleas,  from  a  judgment  entered  in 
an  action  in  said  court  in  favor  of  one  Frederick  Dennstaedt, 
plaintiif,  against  Carl  Anschutz,  defendant. 

The  undertaking  was  to  the  effect  ^'  that  the  said  appellant 
will  pay  all  costs  and  damages  which  may  be  awarded  against 
him  on  said  appeal,  not  exceeding  $500;  and  do  also  under- 
take that  if  the  said  judgment  so  appealed  from,  or  any  part 
thereof,  be  affirmed,  or  the  appeal  be  dismissed,  the  said 
appellant  will  pay  the  amount  directed  to  be  paid  by  the  said 
judgment,  or  the  part  of  such  amount  as  to  which  the  said 
judgment  shall  be  affirmed,  if  it  be  affirmed  only  in  part,  and 
all  damages  and  costs  which  shall  be  awarded  against  said 
appellant  on  the  said  appeal." 

The  judgment  appealed  from  was  affirmed  by  the  General 
Term,  and  the  defendant  took  a  further  appeal  from  such 
judgment  of  affirmance  to  the  Court  of  Appeals,  giving  a  new 
undertaking,  with  Johann  P.  Schuchman  and  Nicholas 
Mdller  as  sureties.  The  Court  of  Apji^als  affirmed  the  judg- 
ment of  the  General  Tenn,  and  remitted  the  record  to  the 
court  below,  where  judgment  upon  the  remittitur  was  duly 
entered.  Dennstaedt  assigned  the  judgments  to  one  Gunther, 
who  assigned  them  to  one  Elwood,  and  he  to  the  plaintiff. 
The  circumstances  attending  these  assignments  are  sufficiently 
stated  in  the  opinion. 

The  plaintiff  in  tliis  action  claimed  all  the  damages  and 
costs  in  the  action,  including  the  costs  of  the  appeal  to  the 
Court  of  Appeals,  and  the  court  directed  a  verdict  for  the 
amount  so  claimed,  which  was  rendered  accordingly. 

Lewis  Sanders  for  the  appellants.  The  burden  of  proof 
was  on  plaintiff  to  establish,  by  the  best  affirmative  evi- 
dence, his  title  to  the  judgments  sued  on.  (1  Greenl.  on 
Ev.  [12th  ed.],  §§  82,  87.)  Where  there  are  any  controverted 
questions  of  fact  which  the  court  is  requested  to  submit  to 
the  jury,  it  is  error  to  direct  a  verdict.  {Stillman  v.  Lexois^ 
49  N.  Y,,  385;  Schojield  v.  Hernandez,  47  id.,  316;  Heine- 
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man  v.  Heardj  60  id.,  33 ;  Colt  v.  Sixth  Ave.  R,  R.  Co.,  49 
id.,  671 ;  Cook  v.  N.  Y.  C.  R.  R.  Co.,  3  Keyes,  476 ;  Rich 
V.  Rich,  16  Wend.,  676 ;  Crawford  v.  Wilson,  4  Barb.,  518 ; 
SackeU  v.  Spencer,  29  id.,  187 ;  B.  City  B.  v.  Em.  S.  D.  Co., 
30  id.,  425;  S.  C,  19  How.,  529;  6  Duer,  315;  Btitlerx. 
Murray,  30  N.  Y.,  88 ;  Hickman  v.  Jones,  9  Wall.,  201 ; 
Ba/rney  v.  Schmeider,  id.,  251 ;  Schuchardt  v.  Allen,  1  id., 
371;  U.  S.y.Lamh,  4  Cranch,  703;  12  Pet,  1;  Beale  v. 
Burchell,  5  Cranch,  310.)  The  release  of  the  sureties  on  the 
undertaking  on  the  appeal  to  the  Court  of  Appeals  discharged 
the  sureties  on  the  undertaking  on  appeal  to  the  General 
Term.  {Bk.  of  Albion  v.  Bums,  46  N.  Y.,  175;  Miller  v. 
Dyer,  1  Duvall  [Kj.],  363 ;  Craig  v.  Cox,  2  Bibb  [Ky.], 
309 ;  Hughes  v.  Sanders,  3  id.,  360 ;  Robinson  v.  Qff^ut,  7 
Mon.  [Ky.],  540 ;  Smith  v.  To^jofisend,  25  N.  Y.,  482 ;  Place 
V.  Mcllvain,  38  id.,  99 ;  Fellows  v.  Prentiss,  3  Den.,  518 ; 
Myers  v.  Welles,  5  Hill,  46i,  465 ;  Bangs  v.  Strong,  7  id., 
250 ;  SchnitzeVs  Appeal,  49  Penn.,  25  ;  Armstrong's  Appeal, 
5  W.  &  S.,  356 ;  PoU  v.  Nathans,  7  id.,  157 ;  Bums  v. 
Huntingdon  Bk ,  1  P.  &  W.,  398 ;  Parsons  v.  Briddock,  2 
Vern.,  608;  MeCo7*mick  v.  Irioin,  11  Casey,  117;  Johnson 
V.  Zink,  51  N.  Y.,  336 ;  Strong  v.  Foster,  17  Co.,  73 ;  O.  S., 
219;  Aldrich  v.  Cooper,  2  W.  &  T.  L.  Cas.  in  Eq.,  153; 
Pledge  v.  Buss,  1  J.  R.,  663.) 

John  B.  Elwood  for  the  respondent.  Defendants'  under- 
taking referred  to  the  final  determination  of  the  action  in  the 
court  of  last  resort  or  before  the  tribunal  having  cognizance 
finally  of  the  action.  {Traver  v.  Nichols,  7  Wend.,  434 ; 
Ball  V.  Gardner,  21  id.,  270;  Bennett  v.  Brovm,  20  N.  Y., 
99 ;  Robinson  v.  Plympton,  25  id.,  484 ;  Gardner  v.  Barney, 
34  How.,  467 ;  Smith  v.  Crouse,  24  Barb.,  433 ;  Tibbie  v. 
O'Connor,  28  id.,  538 ;  61  id.,  125.) 

Church,  Ch.  J.     The  firet  question  is  whether  the  sureties 
upon  the  undertaking,  upon  the   appeal   from   the   Special 
to  the  General  Term  of  the  Common  Pleas,  are  liable  for  the 
SicKEis —  Vol.  XIIL  74 
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costs  of  appeal  from  the  General  Term  to  the  Court  of 
Appeals.  The  undertaking,  after  reciting  tliat  the  defendant 
intended  to  appeal  to  the  General  Term,  was  conditioned, 
among  other  things,  that  the  appellant  should  pay  ''  all  costs 
and  damages  which  may  be  awarded  against  him  on  said 
appeal."  The  judgment  was  affirmed  at  the  General  Term 
and  an  appeal  taken  to  the  Court  of  Appeals,  upon  which  an 
undertaking  was  executed  and  perfected,  by  other  persons,  as 
sureties,  according  to  sections  334  and  335  of  the  Code.  The 
costs  and  damages  in  the  Court  of  Appeals  are  not  within 
the  terms  of  the  undertaking,  nor  was  an  appeal  to  the  Court 
of  Appeals  necessary  to  procure  an  affirmance  of  the  judg- 
ment in  the  General  Term,  and  upon  what  principle  the 
liability  of  sureties  can  be  thus  extended,  and  their  contract 
enlarged,  it  is  difficult  to  comprehend.  The  learned  judge 
who  delivered  the  opinion  in  the  court  below,  was  clearly 
right  in  his  opinion  that  the  defendants  were  not  liable  for 
these  costs  as  an  original  question,  but  he  erred  in  supposing 
that  the  adjudications  of  this  court,  and  other  courts,  had 
settled  the  question  in  favor  of  such  liability.  The  princi- 
pal case  in  this  court  relied  upon,  is  Robinson  v.  Plinip- 
ton  (25  N.  Y.,  484).  In  that  case,  upon  the  appeal  to 
the  General  Term,  the  judgment  was  reversed  by  that  court ; 
but  upon  an  appeal  to  the  Court  of  Appeals,  the  judgment 
of  the  General  Term  was  reversed,  and  that  of  the  court 
l>elow  affirmed,  and  the  sureties,  upon  the  appeal  to  the 
General  Term,  were  held  not  discharged  by  reason  of  the 
reversal  in  the  first  instance,  but  were  held  liable,  and  this 
was  upon  the  express  ground  that  the  proceedings  in  the  Court 
of  Appeals  were  necessary,  and  had  the  effect  to  obliterate 
the  erroneous  judgment  of  the  General  Term,  and  to  pro- 
cure an  affirmance  in  that  court,  and  that,  when  the  affirm- 
ance was  procured,  the  contingency  upon  which  the  liability 
of  the  sureties  depended  had  occurred,  and  that  it  was 
immaterial  whether  the  first  erroneous  action  of  the  General 
Term  was  corrected  by  that  court,  as  it  clearly  had  power  to 
do,  or  by  the  mandate  of  a  higher  court.     The  reversal  was 
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expunged,  and  held  for  nothing.  It  was  as  though  such 
action  had  not  been  taken.  The  General  Term  had  power 
to  do  this  itself.  If  it  had,  and  upon  a  rehearing  had 
affirmed  the  judgment,  it  would  have  been  too  clear  for  cavil 
that  the  contingency  of  liability,  viz.,  an  affirmance  by  the 
General  Term,  had  occurred.  That  it  was  done  by  the  com- 
mand of  a  higher  tribunal  did  not  change  its  effect,  and  this 
court  held,  and  we  think  properly,  that  substantially  for  the 
purpose  of  enforcing  the  undertaking,  it  was  the  same  as 
though  the  General  Term  had  decided  right  in  the  first 
instance.  This  decision  has  no  bearing  upon  the  question  in 
the  present  case,  and  the  observations  of  the  learned  judges 
who  delivered  opinions,  when  applied  to  the  facts,  have  no 
relevancy  to  the  facts  of  this  case.  Here  the  judgment  was 
affirmed  at  General  Term.  The  liabih'ty  of  the  defendants 
was  fixed.  They  had  agreed  to  pay  that  judgment,  and  the 
costs  upon  that  appeal.  They  did  not  agree  to  pay  the  costs 
upon  an  appeal  by  the  defendant  to  any  other  court.  When 
a  further  appeal  was  taken  to  the  Court  of  Appeals,  the 
statute  required  that  a  new  undertaking  should  be  given  for 
the  costs  in  that  court,  unless  waived  by  the  plaintiff.  If 
given,  that  undertaking,  in  addition  to  the  responsibility  of 
the  defendant,  was  his  only  reliance  for  the  costs  in  the 
Court  of  Appeals ;  if  waived  by  him,  the  responsibility  of 
the  defendant  was  his  only  security. 

Bennett  v.  Brown  (20  N.  Y.,  99)  was  the  case  of  a  bond 
given  upon  issuing  an  attachment  against  non-resident 
debtors,  conditioned  to  pay  all  damages  and  costs  which  they 
should  sustain  by  reason  of  issuing  the  attachment  if  the 
plaintifl' should  fail  to  recover  judgment  thereon.  A  judg- 
ment was  obtained  before  the  justice,  but  it  was  reversed  on 
certiorari  to  the  Common  Pleas.  The  court  held  the  defend- 
ant liable  for  the  judgment  for  costs  in  the  Common  Pleas. 
The  terms  of  the  bond  did  not  restrict  the  liability  to  a  failure 
to  recover  before  the  justice,  but  extended  to  a  final  recovery 
in  the  action,  and  when  the  justice's  judgment  was  reversed,  it 
was  as  though  never  rendered.     The  principle  of  the  decision 
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is  analogous  to  that  in  25  New  York  {siipr^a).  Gardner  v. 
JBaniey  (24  How.  Pr.,  467),  was  similar  in  facts  to  Hobinson 
V.  Plimpton  (supra),  and  Smith  v,  Orouse  (24  Barb.,  433), 
was  similar  in  principlui  J'lWWi'  v.  J^Vonnor  (28  Barb., 
538),  was  upon  an  undertaking  in  behalf  of  the  plaintiff  in 
an  action  upon  a  claim  and  delivery  of  personal  property 
conditioned,  among  other  things,  for  the  payment  of  such  sum 
as  might  ^^  for  epy  cauoeJUbfii^covered  in  the  action.  Tlje 
court  held  that  the  costs  recovered  upon  appeal  to  the  Gfeneral 
Term  were  covered  by  the  terms  of  the  undertaking,  as  they 
clearly  were.  Ball  v.  Gardner  (21  Wend.,  270)  and  Trover 
V.  Nichols  (7  Wend.,  434)  were  like  Bennett  v.  Brown 
(supra).  Neither  of  these  authorities  touch  the  point  involved 
here,  and  we  have  been  referred  to  no  authority  holding 
that  when  the  judgment  was  affirmed  at  the  General  Term, 
and  the  liability  of  the  sureties  upon  the  appeal  to  that 
court  fixed,  any  further  liability  could  be  imposed  upon 
them  by  appeals  to  other  courts.  Such  a  result  would  enlarge 
the  contract  and  violate  well  known  elementary  principles ; 
and  the  distinction  between  such  a  ease,  and  the  cases  cited 
is  manifest. . 

If  this  was  the  only  point  in  the  case  a  new  trial  would  be 
unnecessary,  as  the  amount  of  the  costs  in  the  Court  of 
Appeals  could  be  deducted,  and  the  judgment  affirmed  for 
the  balance,  but  various  other  questions  are  raised  by  the 
appellant  the  most  important  of  which  is  that  the  sureties 
upon  the  appeal  to  the  Court  of  Appeals  were  released  by  a 
former  owner  of  the  judgment,  and  that  such  release  oper- 
ated to  discliarge  the  defendants  from  liability  upon  the  first 
undertaking.  The  judge  at  Circuit  directed  a  verdict,  and 
if  the  fact  of  release  was  established,  or  if  the  evidence  tended 
to  establish  it,  and  it  constituted  a  defence,  it  was  erroi;  to 
direct  a  verdict.  The  question  involves  the  relative  liabil- 
ity of  the  sureties  upon  the  appeal  to  the  General  Term,  and 
the  sureties  upon  the  appeal  to  the  Court  of  Appeals,  as 
between  themselves.  The  original  plaintiff  in  the  judgments 
assigned  them  to  Gunther,  the  latter  to    Elwood,  and  he  to 
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the  plaintiff.  The  evidence  tends  to  show  that  Gunther 
acted  for  the  benefit  of  Schnchman  and  Muller  the  sureties  in 
the  undertaking  upon  the  appeal  to  the  Court  of  Appeals^and 
that  they  furnished  the  money  to  pay  the  original  plaintiff 
$400  and  to  pay  Elwood,  the  attorney,  $500.  The  first 
agreement  between  Gunther  and  Elwood  confirms  this  view. 
By  that  agreement  Elwood  was  to  receive  the  $500  in  full 
for  the  costs  and  counsel  fee  up  to  that  time,  and  for  conduct- 
ing the  case  through  the  Court  of  Appeals.  It  was  also 
agreed,  that  in  case  any  money  should  be  collected  of  the 
defendants  or  of  the  "  prior  sureties,"  Elwood  was  to  have 
one-half  up  to  $500,  and  one-third  above  that  sum ;  and  it 
was  expressly  agreed  that  no  proceedings  should  be  taken 
against  Schuchman  and  Miiller  upon  the  undertaking  on  the 
appeal  to  the  Court  of  Appeals.  It  is  diiBcult  to  find  a 
reason  for  such  an  agreement,  except  from  the  fact  inferable 
from  the  other  evidence  that  Gunther  was  acting  in  behalf 
of  those  sureties.  The  second  agreement  shows  this  more 
strongly.  By  this  Gunther  assigned  the  judgments  to 
Elwood,  and  the  latter  expressly  released  Schuchman  and 
Miiller  from  all  liability  by  reason  of  their  undertaking,  and 
Gunther  covenanted,  '^  on  the  part  of"  Schuchman  and  Miiller, 
that  they  would  make  no  claim  against  Elwood  or  the  original 
plaintiff  for  the  money  paid  to  either  of  them;  and  this 
agreement  was  witnessed  by  Miiller,  thus  evincing  his  assent 
and  anthority.  From  these  agreements  and  the  other  evi- 
dence it  is  quite  clear  that  Gunther  acted  as  the  friend  and 
agent  for  the  last  sureties,  and  that  their  object  was  to  relieye 
themselves  from  liability  upon  their  undertaking.  But 
-whether  this  was  so  or  not  the  effect  of  the  transaction  was 
to  release  them.  Elwood  could  not,  against  his  own  cove^ 
nant,  have  made  any  claim  against  them.  The  only  title 
transferred  to  him  was  the  judgment  against  the  defendant 
therein  and  a  claim  against  the  ^^  prior  sureties,"  upon  condi- 
tion that  the  sureties  to  the  Court  of  Appeals  should  be 
released.  The  plaintiff  could  acquire  from  him  nothing 
more.    He  stands  in  Elwood's  place  and  is  subject  to  any 
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defence  valid  against  Elwood,  so  that,  in  any  view  for  the 
purposes  of  this  action,  the  last  sureties  must  be  regarded  as 
released  and  discharged,  and  the  question  is,  what  effect  this 
had  upon  the  liability  of  these  defendants  upon  the  under- 
taking to  the  General  Term. 

As  before  observed,  when  the  judgment  was  affirmed  at 
the  General  Term  the  liability  of  the  defendants  was  fixed. 
The  defendant,  their  principal,  had  a  right  of  appeal  to  the 
Court  of  Appeals ;  but  to  do  so  it  was,  in  the  first  place, 
indispensable  to  furnish  sureties  to  an  undertaking  for  $500 
to  secure  the  costs  (unless  waived  by  the  plaintiff)  and  to  stay 
proceedings,  to  an  undertaking  to  pay  the  judgment  if  affirmed. 
Schuchman  and  MiiUer  became  such  sureties  and  thereby  pre- 
vented the  collection  of  the  judgment  until  the  determination 
of  the  appeal  which  might  be  for  several  years.  But  for 
their  intervention  the  judgments  may  have  been  collected  of 
the  defendant  therein.  They  secured  the  delay  by  agreeing 
to  pay  the  judgment.  The  present  defendants  may  have 
been  injured  and  justice  would  seem  to  demand,  that  between 
parties  thus  situated  the  primary  .liability  should  rest  upon 
those  who  intervened  to  procure  the  delay.  It  is  a  general 
rule  that  sureties,  upon  payment,  are  entitled  to  be  substi- 
tuted to  all  the  rights  and  remedies  of  the  creditor  as  to  any 
fund,  lien  or  equity  to  which  the  latter  may  resort  for  pay- 
ment, and  in  equity  are  entitled  to  the  benefit  of  any  judg- 
ment or  instrument  against  the  principal.  (1  Comst.,  595 ; 
1  Story's  Eq.  Jur.,  §  499,  note  5,  and  cases  cited.)  This  right 
of  substitution  does  not  depend  upon  contract  but  upon  prin- 
ciples of  equity  arising  out  of  the  relation  of  principal  and 
surety,  and  the  obligation  of  the  former  to  indemnify  the 
latter  against  loss.  (Id.)  Upon  the  affirmance  of  the  judgments 
at  the  General  Term,  these  defendants  had  a  right  to  pay  the 
same  as  sureties,  and  to  be  substituted  to  the  rights  of  the 
plaintiff  in  the  judgments  and  to  enforce  the  same  against 
the  defendant  therein.  In  that  case,  upon  appeal  to  the 
Court  of  Appeals,  the  undertaking  would  necessarily  innre 
to  the  benefit  of  the  defendants  as  equitable  owners  of  the 
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judgments,  and  upon  affirmance  in  the  Court  of  Appeals  they 
could  enforce  it  against  the  second  sureties.  The  latter 
agreed,  upon  the  contingency  of  affirmance,  to  stand  in  the 
place  of  their  principal,  the  defendant  in  the  judgments,  and 
to  pay  the  judgments.  In  effect  they  became  sureties  to  and 
not  for  these  defendants,  and,  hence,  would  not  have  beeu 
entitled,  upon  payment,  to  substitution  against  them.  {Arm" 
strong* %  Appeal^  6  W.  &  S.,  352.) 

In  Parsons  v.  Briddock  (2  Vern.,  608)  the  principal  in  a 
bond  was  sued  and  arrested,  and  gave  bail.  The  sureties  in 
the  original  bond  having  been  sued  and  paid  the  judgment, 
it  was  decreed  that  the  judgment  against  the  bail  be  assigned 
to  them  to  reimburse  them  what  they  had  paid.  This 
decision  seems  to  have  been  questioned  by  the  Lord  Chan- 
cellor, in  Hodgson  v.  Shaw  (3  Myl.  &  K.,  182),  as  being 
in  conflict  with  Copis  v.  Middleton  (1  T.  &  Russ.,  224)  upon 
the  point  of  a  right  to  the  assignment  of  the  judgment,  a 
point  which  has  been  considerably  controverted  in  England, 
but  which  in  this  country  has  been  settled  against  the  doc- 
trine of  Copis  v.  Middleton,  and  in  favor  of  the  right  of  sure- 
ties to  the  benefit  of  the  instrument  or  specialty  paid.  (4  J. 
Ch.,  129 ;  1  Story's  Eq.  Juris.,  §  499  b,  note  5  and  cases  cited.) 
Bat  this  difference  does  not  affect  the  point  involved  here  as 
to  the  superior  obligation  between  the  two  sets  of  sureties  to 
pay  this  debt.  It  only  applies  to  the  remedy  and  not  the 
relative  obligation. 

In  Pennsylvania,  under  a  statute  authorizing  a  stay  of 
execution  for  a  year  upon  giving  security,  it  has  been  repeat- 
edly held  that  the  surety  for  the  original  debt,  upon  pay- 
ment, is  entitled  to  the  remedy  of  the  creditor  against  the 
surety  upon  the  stay.  {Burns  v.  Himtington  Bk,,  1  Penn., 
396 ;  Pott  V.  Nathans,  1  W.  &  S.,  155 ;  SchnitzePs  Appeal, 
49  Penn.  St.,  23.)  The  reasoning  in  those  cases  applies  to 
this,  that  the  later  surety  suffers  no  injustice  in  being  obliged 
to  do  what  he  has  agreed ;  and  that  his  equities  are  subordi- 
nate to  those  of  the  original  surety,  because  his  interposition 
may  have  been  the  means  of  involving  the  first  surety  in 
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ultimate  liability  to  pay.  McCarmicVs  Adrars.  v.  Irwin 
(35  Penn.  St.,  Ill)  was  a  case  involving  the  equities  between 
sureties,  and  the  same  principle  was  recognized  and  adopted. 
We  think,  upon  principle  and  authority,  that  tlie  later  sure- 
ties are  primarily  liable  as  between  them  and  the  first  sureties, 
and  it  follows  that  the  release  of  such  later  sureties  by  the 
creditor  discharged  the  defendants,  because  it  deprived  theiu 
of  a  remedy  over  to  which  they  would  otherwise  have  been 
entitled.  The  rule  is  comprehensively  stated  by  Story: 
"  That  if  a  creditor  does  any  act  injurious  to  the  surety,  or 
inconsistent  with  his  rights,  or  if  he  omits  to  do  any  act, 
when  required  by  the  surety,  which  his  duty  enjoins  him  to 
do,  and  the  omission  proves  injurious  to  the  surety,  in  all 
such  cases  the  latter  will  be  discharged."  (1  Story's  £q. 
Juris.,  §  325.)  The  question  of  the  liability  of  the  defend- 
ants to  the  owner  of  the  judgments,  after  the  appeal  to  the 
Court  of  Appeals,  if  the  sureties  upon  such  appeal  had  not 
been  released,  is  not  necessarily  involved,  and  is  not  con- 
sidered. We  hold  that,  assuming  such  liability,  the  discharge 
of  the  surety  upon  such  appeal  discharged  the  defendants 
from  liability  upon  the  appeal  to  the  General  Term.  The 
point  was  sufficiently  raised  at  the  trial. 

The  judgment  must  be  reversed,  and  a  new  trial  granted^ 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


ti4  uSI    Oeoboe  J.  Lytle,  Appellant,  v.  Alexaitder  Beveiudos, 

Kespondent. 

Edwin  S.  Prindle,  Appellant,  v.  The  Sake,  Bespondent. 

In  construing  the  autographic  will  of  an  illiterate  person,  it  is  the  duty  of 
the  court  to  search  for  and  give  effect  to  the  intent  as  it  is  made  to  appear 
from  the  body  of  the  instrument,  read  in  the  light  of  the  surroundings 
and  relations  of  the  testator,  disregarding  as  far  as  may  be  technical 
rules  of  construction,  and  also  the  usual  technical  meaning  of  words  and 
phrases,  when  contrary  to  tlie  intent  as  thus  disclosed. 
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The  will  of  L,  who  died  in  1828,  contained  a  devise  to  his  son  J.  of  certain 
real  estate  **  during  his  natural  life,  but  if  he  leave  no  legitimate  heirs/' 
then  the  property  to  "revert  back''  to  his  son  D.,  his  heirs  and  assigns. 
L  died,  leaving  six  children.  A  clause  in  the  will  expressed  the  testator's 
purpose  to  divide  his  property  among  his  childrcn.  No  other  provision 
was  made  for  D.,  while  provision  was  made  for  all  the  others.  By 
another  clause  D.  was  required  to  pay  a  grandson  of  the  testator  twenty 
dollars,  **when  he  enjoys  my  homestead,  as  specified."  J.  had  been 
married  many  years,  and  had  no  children.  Provision  was  made  for  his 
wife,  in  case  she  survived  him.  In  an  action  of  ejectment  brought  by 
devisees  of  J.,  hdd,  that  the  meaning  of  the  testator,  in  the  use' of  th^. 
words  **'  if  he  leave  no  legitimate  heirs,"  was,  if  he  leave  no  children  bon^; 
in  lawful  wedlock  living  at  the  time  of  his  decease;  that  the  words 
"  legitimate  heir,"  as  used,  were  words  of  purchase,  not  of  llihitation, 
and,  therefore,  that  the  rule  in  Shelly' 8  Oau  did  not  apply;  that  the  devise 
was  to  J.  for  life,  with  a  remainder  to  D.,  in  fee,  contingent  upon  the 
death  of  J.  leaving  no  child  surviving;  and  this  contingency  haying; 
happened,  that  D.  took  an  absolute  fee. 

«r.  was  appointed  by  the  will  and  qualified  as  executor.  Sufficient  personal 
property  came  to  his  hands  to  pay  the  testator's  debts,  and  among  them 
a  judgment  against  him.  J.  allowed  the  lands  so  devised  to  be  sold  on 
an  exeoation  issued  upon  said  Judgment,  bid  in  the  same,  and  took  a 
sheriff's  deed.  Hdd^  that  this  was  a  breach  of  duty,  and  a  violation  of 
the  fiduciary  relations  existing  between  him  and  the  devisees,  and  that 
he  took  no  title  under  the  deed,  but  held  the  title  thereunder  for  the 
benefit  of  and  in  trust  for  the  devisees  entitled. 

One  charged  with  the  duty  of  protecting  or  caring  for  property,  as  execUf 
tor,  trustee,  agent  or  otherwise,  cannot  deal  with  or  become  the  purchaser 
of  it  for  his  own  advantage,  and  to  the  prejudice  of  those  whom  he 
represents. 

J.  died,  leaving  a  will,  by  which  he  devised  the  lands  in  question  to. 
his  wife  for  life,  remainder,  in  specified  portions,  to  the  plaintiffs  iierein. 
D.  took  a  quit-claim  deed  from  the  widow.    Held^  that  this  did  not 
estop  D.  or  defendant  claiming  under  him  f):om  asserting  a  title  adverse 
to  that  of  J. 

(Aigued  October  6, 1874;  decided  November  10, 1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  reversing  judgments 
in  favor  of  plaintiffs  entered  upon  the  reports  of  a  referee, 
and  granting  new  trials.     (Reported  below,  7  Lans.,  225.) 

These  were  actions  of  ejectment,  to  recover  possession  of 
premises    situate  in   Washington  county.      Each   plaintiff 
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claimed  a  separate  portion  of  a  farm  in  possession  of  defend- 
ant, and  the  actions  were  tried  together. 

The  farm  in  question  was  formerly  owned  by  Isaac  Lytle, 
who  died  in  1823  seized  thereof,  leaving  a  will,  written  by 
himself,  and  executed  about  six  months  prior  to  his  death. 
The  following  are  the  principal  clauses  of  the  will : 

"  Fourthly,  I  allow  my  son  Joseph  to  possess  by  devise  of 
will  the  farm  I  now  live  on,  it  being  No.  three  in  John  Morrin 
ScootEC  &  John  Taber  Kemp's  Patent  of  Partition  lying  and 
being  in  the  Town  of  Hebron  County  of  Washington  and 
State  of  New  York,  with  all  the  rights  and  privileges  there- 
unto belonging  as  fully  and  freely  as  if  I  had  made  him  law- 
ful conveyance  by  full  covenant  during  his  natural  life,  but  if 
he  leaves  no  legitamate  heirs  then  in  that  case  the  property 
according  to  my  will  I  allow  to  revert  back  to  my  son  David, 
his  heirs  or  assigns  forever  without  hindrance  of  any  person 
whatsoever  as  freely  and  fully  as  if  I  had  given  him  a  lawful 
conveyance.  Also  the  farm  David  L.  Lytle  now  lives  on 
adjoining  George  Webster's  farm  it  being  a  part  of  Lot  No. 
twenty-three  in  the  aforesaid  patent  by  estimate  contains  one 
hundred  and  seven  acres,  I  lave  to  his  son  Emet  Lytle  when 
he  comes  to  the  age  of  twenty-one  years  to  be  his  by  devise 
of  will  forever.  I  also  leave  Joseph's  wife  ten  acres  with  the 
house  and  barn  her  lifetime,  in  case  she  lives  the  longest.  I 
also  leave  to  my  three  daughters  to  wit  Hannah  Stewart, 
Nancy  McAulsteer  and  Elizabeth  Prindall  what  land  may  be 
unsold  in  the  Town  of  Massena  after  my  death  to  be  divided 
equally,  to  be  for  their  own  soport  and  under  their  control  no 
person  having  any  power  to  controU  them,  this  is  all  my  own 
property,  I  by  the  blessing  of  God  by  my  own  industry,  and 
now  divide  between  my  own  children  according  to  my  own 
will  and  pleasure,  I  allow  of  no  measures  to  be  taken  to  pre- 
vent it.  I  allow  my  grandchild  Isaac  McAulsteer  by  devise 
of  will  to  inherit  that  farm  that  Joseph  now  lives  on  except 
what  is  allowed  to  support  Joseph's  wife  her  lifetime  then  the 
said  Isaac  after  her  death  becomes  sole  heir  of  the  part  allot- 
ted her. 


1874.]  Lttlk  v.  Bbyebidoe.  595 


Statement  of  case. 


"  My  personal  property  I  come  now  to  divide,  I  allow  my 
granddaughter  Agnes  Lytle,  I  allow  to  have  my  clock  as  a 
token  of  refiped  The  child  called  George  I  allow  twenty 
dollars  to  be  paid  to  it  by  my  son  David  when  he  enjoys  my 
homestead,  as  specified  above,  then  to  pay  that  sum.  I  allow 
my  son  John  D.  Lytle  the  use  of  fifty  acres  of  land  to  be  laid 
out  for  me  by  the  executors  of  Jeremiah  Y.  Ransselaer  for 
his  suport  while  he  lives,  and  then  to  revert  to  his  son  George 
forever.  T  leave  also  my  son  John  D.  Lytle  a  deed  of  three 
hundred  acres  of  land  left  to  me  by  father  John  Lytle  in 
Mobles  Borow,  which  land  I  never  saw.  I  enquired  of  John 
Savage  the  Controller  if  there  was  any  taxes  returned  on  it, 
he  made  search  and  found  none  so  that  John  may  carry  the 
deed  and  look  up  the  number  specified  in  the  deed.  I  allow 
ray  devise  of  will  to  be  a  devise  to  him  forever.  I  hereby 
appoint  John  Hoodie  one  of  my  executors  and  Alexander 
McNisch  the  other  and  my  son  Joseph  the  third  to  see  this 
will  justly  executed  as  far  specified  in  this  instrument.  My 
personal  property  I  alow  my  wife  to  divide  as  she  shall  think 
proper.  And  having  disposed  of  my  property  according  to 
my  mind  and  will  revoking  any  former  wills  heretofore  made 
I  alow  this  to  be  the  last  and  standing  will." 

The  farm  in  question  is  the  one  first  described.  The  testa- 
tor left  personal  property  to  the  amount  of  about  $1,000. 
Letters  testamentary  were  issued  to  the  executor  named. 
The  children  mentioned  in  the  will  were  living  at  the  testa- 
tor's death.  Joseph  took  possession  of  the  farm  immediately 
after  his  father's  death  and  occupied  it  until  his  own  death  in 
1829.  There  was  an  outstanding  judgment  against  the  testa- 
tor at  the  time  of  his  death  upon  which  executions  had  been 
issued  and  the  said  farm  was  sold  thereunder,  by  the  sheriflf 
of  Washington  county,  after  the  testator's  death  and  while 
Joseph  was  in  possession.  He  purchased  the  lands  at  the 
sale  and  took  the  sheriff's  deed  thereof.  Joseph  left  a  will, 
in  and  by  which  he  devised  the  farm  to  his  wife  Cornelia  for 
life;  remainder  to  the  plaintiffs  herein  in  specified  portions. 
Said  Cornelia  Lytle  went  into  possession  after  her  husband's 
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decease,  and  in  March,  1829,  by  quitclaim  deed,  conveyed 
her  interest  in  the  premises  to  said  David  L.  Lytle,  who  con- 
veyed the  same  to  the  defendant  and  one  John  Beveridge. 
The  latter  subsequently  conveyed  his  interest  therein  to  defend- 
ant.    Further  facts  appeal*  in  the  opinion. 

The  referee  found,  as  conchisions  of  law,  in  each  case,  that 
the  will  of  Isaac  Lytle  gave  an  estate  tail  to  Joseph,  which, 
by  force  of  the  statute,  became  an  absolute  fee.  That  the 
will  of  Joseph  gave  to  plaintiff  the  fee  of  the  portion  claimed 
by  him  after 'the  death  of  Cornelia,  and  that  plaintiff  was 
entitled  to  judgment  awarding  possession,  etc. 

JH.  Schoonmaker  for  the  appellants.  Under  the  will  Joseph 
received  an  estate  in  fee  simple  absolute  in  the  farm,  and  the 
subsequent  devise  to  David  was  inoperative  and  void.  (Fearne 
Ex.  Dev.,  179 ;  6  Cruise  Dig.,  277,  §  18 ;  Chrystie  v.  Ph^e, 
19  N.  r.,  344,  355 ;  Patterson  v.  Ellis,  11  Wend.,  293 ;  3 
R.  8.  of  1830,  p.  668,  revisers'  notes ;  1  R.  S.  of  1802, 
chap.  12,  §  1,  p.  44 ;  2  Jar.  on  Wills,  495  ;  1  id.,  447 ;  10  J. 
H.,  15;  11  Wend.,  293;  18  J.  R.,  368;  9  Co.,  127;  Cro. 
Jac.,  448 ;  1  P.  Wras.,  663 ;  5  T.  R.,  335  ;  2  Mum.,  479 ;  2 
285,  Dessau.,  94 ;  16  J.  R.,  406, 408,  411, 420, 423  ;  11  Wend., 
288-290;  2  Jar.,  247,  441.)  The  words  "legitimate  heirs," 
as  used  in  the  will,  arc  words  of  limitation  and  not  of  pur- 
chase and  signify  heirs  of  the  body.  (Bundy  v.  Bundy,  38 
N.  y.,  410 ;  4  Kent's  Com.,  227,  229,  230 ;  EoyaU  v.  Eppes^ 
2  Munf.,  479 ;  Hunter  v.  Haynes,  1  Wash.,  71 ;  Bro.  P.  C, 
450 ;  2  Jar.,  200  ;  Patterson  v.  EUiSy  11  Wend.,  260,  279  ; 
Ide  V.  Tde,  5  Mass.,  500.)  The  words  in  the  will  "if  he 
leaves  no  legitimate  heirs"  mean  an  indefinite  failure  of 
issue.  {Patterson  v.  EUis,  11  Wend.,  260,  279 ;  Rathboner 
V.  Dyckman,  3  Paige,  9 ;  Ide  v.  Ide,  5  Mass.,  500 ;  Tenny  v. 
Agar,  12  East,  252;  Shifford  v.  Ormshy,  3  Atk.,  282; 
Daintry  v.  Daintry,  6  T.  R.,  313;  Forifi  v.  Chapman,  1  P. 
Wms.,  664 ;  Wilson  v.  Wilson,  32  Barb.,  328,  332 ;  Wilkes  v. 
Lyon,  1  Cow.,  333,  397 ;  Anderson  v.  Jackson,  16  J.  R., 
382.)     In  the  construction  of  wills  the  testator's  intent  is  to 
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be  ascertained  from  the  terms  of  the  will,  and  technical  terms 
and  phrases  are  to  receive  their  legal  and  established  meaning 
unless  qnalified  and  explained.  {Campbell  v.  Hawdon,  18 
N.  Y.,  412 ;  Harvey  v.  Ohnsteadj  1  id.,  489 ;  Patterson  v. 
EUia,  11  Wend.,  293 ;  Ide  v.  Ide.  5  Mass.,  501.)  The  con- 
struction of  a  will  is  not  to  be  controlled  or  affected  by  any 
thing  that  may  occnr  after  the  testator's  death.  {Jackson  v. 
Bellinger^  18  J.  R.,  368,  381.)  If  Joseph  took  only  a  life 
estate,  then  no  estate  or  interest  coald  arise  to  his  children 
under  the  will.  (Powell  on  Dev.,  199 ;  Duffield  v.  Elwis^ 
1  Sim.  &  Stu.,  544 ;  Chapman  v.  Brovm^  3  Burr.,  16,  26  ; 
Walker  v.  Parker j  13  Pet.,  173 ;  Anson  v.  Anson^  3  Den., 
458,  461;  AUy.-Gm.  v.  BaUey,  2  Bro.,  553-570;  10  J.  R., 
15 ;  Campbell  v.  Rawdon,  18  N.  Y.,  412,  420.)  The  statute 
of  limitations  or  adverse  possession  for  twenty  years  cannot 
affect  the  right  of  recovery  in  this  case.  {Jackson  v.  Schoon- 
maker^  4  J.  R.,  390 ;  Jackson  v.  Sdlachj  8  id.,  263  ;  Jackson 
V.  Johnson^  5  Cow.,  74  ;  Constantine  v.  Van  Winkle^  6  Hill, 
177,  193.)  The  conveyance  by  the  widow  of  Joseph  was 
good  only  as  a  conveyance  of  her  life  estate.  (1  R.  L.  of 
1813,  chap.  169,  §  1 ;  Jacks<m  v.  Walker^  7  Cow.,  637;  Finlay 
V.  Cook,  54  Barb.,  10,  26.) 

M.  Fairchild  for  the  respondent.  The  will  did  not,  in 
form  or  effect,  create  an  estate  tail.  (2  Bl.  Com.,  379-382 ; 
1  Wash,  on  R.  P.,  72,  §  22;  1  Jar.  on  Wills,  170  [232] ;  2 
id.,  300  [418].)  The  word  "legitimate"  used  in  the  will 
before  the  word  "  heirs  "  shows  that  the  word  heirs  was  used 
as  synonymous  with  the  word  children,  a  word  of  purchase. 
{Murphy  v.  Ha/reyy  4  Edw.,  131 ;  2  Atk.,  211 ;  7  Bing.,  226 ; 
hSim.,  41;  4  Paige,  293;  1  Bradf.,  314;  3  Wend.,  503; 
17  N.  Y.,  344.) 

Allen,  J.  The  plaintiff  and  defendant  claim  title  from  a 
common  source,  under  the  will  of  Isaac  Lytle,  who  died  in 
March,  1823,  haNnng  made  his  will  about  six  months  before 
his  death.     The  rights  of  the  respective  claimants   to  the 
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premisee  in  dispute,  depend  upon  the  conBtruction  of  the 
autographic  will  of  a  very  illiterate  man,  ignorant  not  only 
of  the  several  recognized  estates  inlanH^ and  of  the  technical 
rules  relating  to  them,  and  the  words  necessary  or  appropriate 
to  their  creation,  but  also  of  the  orthography  and  stractai*e 
of  the  English  language. 

Of  such  a  will,  above  all  others,  is  it  the  duty  of  the  court 
to  be  astute  in  discovering  and  giving  effect  to  the  actual 
intent  of  the  testator,  as  the  same  may  be  spelled  out  from 
the  body  of  the  instrument,  read  in  the  light  of  the  surround- 
ings and  relations  of  the  author,  and  the  circumstances  in 
which  he  was  placed,  and,  so  far  as  may  be,  unembarrassed 
by  technical  rules  of  construction.  The  intent  is  to  be 
gathered  from  the  will,  and  not  the  subject  of  conjecture,  and 
words  which  have  acquired  a  fixed  legal  meaning  must  be 
intended  to  have  been  used  in  the  sense  which  has  been 
impressed  upon  them,  unless  it  is  apparent  that  they  were 
used  by  the  testator  in  a  different  sense.  A  devise  is  always 
most  favorably  expounded  to  carry  out  the  intent  and  give  effect 
to  the  will  of  the  devisor,  who,  inops  con^illiij  preparing  his 
own  will,  omits  or  misapplies  the  legal  and  proper  phrases. 
The  doctrine  that  the  intent  of  a  testator  is  the  guiding  and 
controlling  rule  of  interpretation  requires,  not  unfrequently, 
a  disregard  of  the  usual  technical  meaning  of  words  and 
phrases,  and  when  necessary  such  technical  meaning  must 
yield  to  the  evident  intent  of  the  testator.  {Hall  v.  Warren^ 
9  H.  of  L.  Cases,  420 ;  2  Bl.  Com.,  380,  381 ;  Paterson  v. 
EUis,  11  Wend.,  259,  293 ;  Chryaiie  v.  Phjfe,  19  N.  Y., 
344 ;   Young  v.  Edberison^  4t  Macq.  H.  of  L.  Cases,  314,  325.) 

Eules  of  construction  are  resorted  to  as  helps  or  aids,  in 
arriving  at  the  intent  of  a  testator,  and  ought  not  to  be 
followed  when  they  lead  to  results  subversive  of  such  intent. 
There  is  no  rigid  rule  of  law  to  the  effect  that  words  shall 
only  be  used  in  one  certain  sense,  or  requiring  courts  to  give 
language  the  same  interpretation  and  effect,  under  all  cir- 
cumstances and  in  every  connection.  The  injQnite  variety  of 
circumstances  that  may  occur,  distinguishing  one  case  from 
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another,  in  the  use  of  the  same  words  and  phrases,  renders  it 
impossible  to  give  an  absolute  and  unbending  rule  for  the 
interpretation  of  language  applicable  to  all  cases.  Mr. 
Chitty,  in  commenting  on  Perrin  v.  Blake  (4  Burr.,  2579), 
sa^'s,  that :  '^  To  argue  that  the  intention  shall  be  frustrated 
by  a  rule  of  construction  of  certain  words,  is  to  say  that  the 
intention  shall  be  defeated  by  the  use  of  the  very  words 
which  the  testator  has  adopted  as  the  best  to  communicate 
his  intention,  and  of  which  the  sense  is  intelligible  to  all 
mankind."     (2  Bl.  Com.,  381,  note.) 

The  plaintiffs  claim  the  benefit  of  the  rule  in  SheUy^s 
Case  (1  Coke,  93,  J),  which,  upon  very  subtle  and  ^  artificial 
reasoning,  held  the  doctrine  that,  when  an  estate  of  freehold 
is  limited  to  a  person,  and  in  the  same  instrument  there  is  a 
limitation  either  mediate  or  immediate  to  his  heirs,  or  the 
heirs  of  his  body,  the  word  heirs  is  to  be  taken  as  a  word  of 
limitation,  or,  in  other  woixis,  the  ancestor  takes  the  whole 
estate ;  if  the  devise  be  to  the  heirs  of  his  body,  he  takes  a 
fee  tail ;  if  to  heirs  generally,  a  fee  simple.  This  is  said  to 
be  a  rule  of  law  and  not  of  construction,  and  Mr.  Hargi*ave 
considered  that  it  was  so  absolute  and  pereni^tory  in  its 
obligations,  that  it  was  beyond  the  control  of  intention  when 
a  fit  case  for  its  application  existed.  (4  Kent's  Com.,  226 ; 
2  Powell. on  Devises,  429;  Brant  v.  OeUton^  2  J.  Cas.,384.) 
By  the  rule,  an  estate  for  life  is  raised  by  implication  to  an 
estate  of  inheritance,  and  either  an  estate  tail,  or  in  fee 
simple,  depending  upon  the  words  of  succession  used  in  the 
deed  or  will,  is  made  to  vest  in  the  first  taker.  It  was  not 
at  first  supposed  that  an  express  estate  for  life  could  be 
thus  enlarged,  on  the  ground  that  implication  could  only  be 
admitted  in  the  absence  of,  but  not  in  contradiction  to,  an 
express  limitation,  but  it  was  soon  held  otherwise,  and  an 
estate  tail  raised  in  the  first  taker  by  implication,  upon  a 
devise  expressly  for  life.  But  this  was  in  cases  where 
the  intention  of  the  testator  was  manifest  that  the  estate 
should  not  go  over  until  the  whole  line  of  his  issue  was 
extinct,  thus  basing  the  rule  upon  the  supposed  intent  of  the 
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testator;  {Jiam^sld  v.  Paphamj  1  P.  Wms.,  54;  AUome^- 
General  v.  Sutton^  id.,  754;  Langley  v.  Baldwin^  1  £q. 
Cas.  Ab.,  185,  cited  1  P.  Wms.,  759 ;  1  Prest.  on  Est.,  540, 
602.) 

So  far  as  the  rule  confers  upon  the  tenant  for  life  or  first 
taker  the  power  to  disappoint  the  successor,  either  by 
alienating,  the  fee  or  barring  the  entail,  it  necessarily,  in  a 
great  majority  of  cases,  defeats  the  intention  of  the  testator. 
In  the  cases  in  which  the  question  has  arisen,  the  testator  has 
not  intended  that  the  tenant  for  life,  to  whose  heirs  or  the 
heirs  of  whose  body  the  remainder  is  limited,  should  have 
power  to  defeat  the  succession  to  them  by  an  alienation  to 
their  prejudice.  A  distinction  has  been  suggested  between 
the  intent  of  the  testator  in  respect  to  the  estate  actually 
created  by  the  will  in  the  first  taker,  and  his  intent  as  to 
the  legal  results,  and  his  design  in  point  of  fact  to  apply 
the  rule ;  and  it  has  been  claimed  that  if,  upon  a  reasonable 
interpi-etation  of  the  will,  a  fi^eehold  is  vested  in  the  fint 
taker,  those  appointed  to  take  in  succession  must  take  by 
inheritance,  and  not  by  purchase,  and  the  rule  applies  not- 
withstanding the  testator  may  not  have  intended  that  the  first 
taker  should  have  power  over  the  succession.  They  have 
deemed  it  impracticable  to  engraft  upon  a  title  by  inheritance 
the  effects  of  a  purchase,  in  obedience  to  the  private  inten- 
tions of  the  author  of  the  estate.  In  the  celebrated  case  of 
Perrin  v.  Blake  {mpra\  the  struggle  was  between  the 
intent  of  the  testator  and  the  asserted  supremacy  of  the  rule, 
and  as  to  which  should  be  subservient  to  the  other,  and 
although  upon  the  decision  of  the  case  in  the  Court  of 
Exchequer  Chamber,  it  was  held  by  six  of  the  eight  judges 
•  that  the  first  taker  was  seized  of  an  estate  tail,  which  gave 
him  the  absolute  power  of  selling  or  disposing  of  the  estate 
as  he  pleased,  a  majority  of  the  judges  by  whom  opinions 
were  given,  in  the  two  courts  through  which  the  case  passed, 
relied  upon  and  were  for  giving  effect  to  the  intent  of  the 
testator.  Mr.  Justice  Blaokbtone  took  the  distinction  in 
that  case  between  an  intent  not  to  give  a  power  of  alienation, 
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and  an  intent  to  negative  the  rule,  denying  the  sufficiency  of 
the  latter.  Bnt  it  is  necessarily  a  question  for  the  court  to 
determine  whether  an  estate  of  freehold  is  vested  in  the 
tenant  for  life,  and  that  depends  upon  the  interpretation  of 
the  instrument,  whether  deed  or  will,  by  which  the  estate  is 
created,  involving,  among  other  things,  a  consideration  of  the 
intent  of  the  party  creating  the  estate,  as  manifested  by  the 
instrument  In  determining  whether  a  case  is  within  the 
rule  under  consideration,  the  deed  or  will  must  be  judged  by 
the  ordinary  rules  of  interpretation.  If  the  word  heirs,  or 
other  like  word,  is  not  used  in  a  large  sense,  and  to  include 
Buocesfiion,  but  is  used  in  a  restrictive  sense,  and  merely  to 
describe  persons  who  will  answer  the  description  at  a  future 
time,  as  at  the  death  of  the  tenant  for  life,  the  rule  has  no  aipplica- 
tion,  and  the  remainder  is  contingent  till  the  death  of  the  tenant 
for  life,  upon  which  event  the  persons  designated  as  heirs  ot 
otherwise  in  succession  take,  not  by  inheritance  from  the  first 
taker,  but  as  purchasers.  Therefore,  what  the  grantor  or 
testator  means  by  heirs,  or  other  like  phrase,  must  first  be 
adjusted  without  reference  to  the  rule. 

The  doctrine  that  the  intent  of  the  testator  must  control  iti 
this  class  of  cases,  and  when  the  rule  invoked  by  the  defend- 
ants is  involved  as  well  as  all  others,  and  that  the.  rule  has  no 
such  binding  force  as  to  make  it  paramount  to  intention 
sufficiently  appearing,  is  well  understood  and  recognized  by 
the  courts  of  this  State,  and  the  question  in  all  the  cases  is  as 
to  the  intent  of  the  testator  deducible  from  and  made  to 
appear  by  his  will.  Judges  have  struggled  to  support  limit- 
ations over,  by  confining  the  failure  of  issue  to  the  death  of 
the  first  taker,  and  have  done  so  when  they  could  consistently 
with  the  terms  of  the  will.  {Pattersoji  v.  ElUs^  11  Wend., 
260;  WiUan  v.  WiUan,  32  Barb.,  328.)  Estates  tail  were 
abolished  quite  early  in  the  history  of  the  State  (1  R.  L.,  52, 
§  1 ;  IRS.,  722,  §  3),  and  the  rule  in  Shdly^s  Case  was 
abolished  in  1830,  with  a  view  to  give  ftiU  effect  to  the  intent 
of  donors  and  testators  in  all  cases,  unembarrassed  by  the 
tedinical  rule  referred  to.  (1  R.  S.,  724r,  §  22 ;  rev.  notes, 
SioKKLs—VoL.  XIII.        're 
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5  Stat,  at  Large,  302.)  While  theee  statutes  do  not  aid  in 
the  disposal  of  the  case  before  us,  for  the  reason  that  vested 
rights  cannot  be  affected  by  subsequent  legislation,  they  do 
show  the  policy  of  the  legislature  and  the  restiveness  of  the 
courts  and  the  public,  under  the  application  of  a  rigid  and 
technical  rule,  originating  in  circumstances  and  founded  upon 
reasons  which  long  since  ceased  to  exist  and  have  become 
obsolete,  and  which,  in  the  great  majority  of  cases,  defeated 
and  frustrated  the  intent  of  donors  and  testators. 

If  the  words  of  the  will  of  Isaac  Lytle  necessarily  imply 
a  devise  to  the  issue  of  the  tenant  for  life  in  perpetual  succes- 
sion —  that  is,  that  the  devise  of  the  remainder  was  contingent 
upon  an  indefinite  failure  of  issue  at  the  time  of  the  death  of 
the  first  taker  —  the  rule  in  Shelly^ 8  Case  must  prevail,  and 
under  the  statute  abolishing  entails,  Joseph  Lytle  took  an 
estate  in  fee,  and  the  plaintiffs,  as  his  devisees,  are  entitled  to 
recover.  But  as  the  rule  relied  upon  by  the  plaintiffs  not 
unfrequently  defeated  the  intentions  of  testators,  especially 
those  who  used  words  which  had  acquired  a  fixed  and  deter- 
mined meaning,  in  ignorance  of  the  legal  sense  thus  impressed 
upon  them,  and  without  counsel  or  advice,  courts  have  been 
prompt  to  find  reasons  for  applying  a  different  construction, 
when  necessary  to  give  effect  to  the  intention  of  the  testator; 
and  any  expression  or  any  language  imputing  a  definite  fail- 
ure of  issue,  and  indicating  that  the  testator  intended  that 
the  devise  over  should  take  effect  upon  the  death  of  the  first 
taker,  is  sufficient  to  repel  the  implication  of  an  intent  to 
create  an  estate  tail.  (  Wilson  v.  Wilson^  supra,)  It  is  not 
claimed  that  an  estate  tail  was  in  terms  created ;  neither  is  it 
claimed  that  the  precise  words  used  by  the  testator,  and  in 
the  same  connection,  have  been  adjudged  as  creating  such  an 
estate  by  implication.  We  are  not,  therefore,  embarrassed 
by  precedents  directly  to  the  point  in  controversy,  and  are 
left  to  construe  the  will  with  such  aid  as  the  adjudged  cases 
and  the  doctrines  to  be  deduced  from  them  furnish.  It  is  not 
deemed  necessary  to  review  the  cases  in  detail,  or  the  princi- 
ples upon  which  they  stand,  further  than  has  been  done  by 
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Judge  Parker,  in  his  opinion  in  the  Supreme  Court.  A 
brief  reference  to  the  terras  of  the  will  and  the  circumstances 
and  relations  of  the  testator  is  all,  and,  perhaps,  more,  than 
is  necessary  to  supplement  that  opinion.  The  testator  was 
advanced  in  life,  and,  by  his  will,  intended  to  and  supposed 
he  had  disposed  of  all  his  estate,  and  of  the  entire  interest 
therein,  intending  to  leave  nothing  undisposed  of  or  depending 
upon  implication.  After  disposing  of  his  real  property,  or 
the  greater  portion  of  it,  including  the  lands  in  controversy, 
he  says :  "  This  is  all  my  own  property,  I,  by  the  blessing  of 
God,  by  my  own  industry,  and  now  divide  between  my  own 
children,  according  to  my  own  will  and  pleasure,  and  I  allow 
of  no  measures  to  be  taken  to  prevent  it."  After  dispos- 
ing of  his  personal  and  some  other  property,  he  makes  the 
declaration  that,  having  disposed  of  his  property  according 
to  his  mind  and  will,  he,  revoking  all  former  wills,  allowed 
that  to  be  his  last  and  standing  will.  There  were  living  of 
his  children  three  sons  and  three  daughters.  Joseph  had  been 
married  many  years,  but  how  many  does  not  appear,  and  had 
no  children ;  and  we  may  assume  that  it  was  deemed  possible, 
although  not  probable,  that  he  should  have  any.  The  lan- 
guage of  the  devise  to  him  is  peculiar,  and  was  evidently 
intended  to  limit  his  interest  to  a  possessory  right  for  life  in 
the  premises  devised.  It  differs  essentially  and  materially  in 
phraseology  from  other  parts  of  the  will,  and  the  difference 
is  not  casual,  but  intentional  and  for  a  purpose.  The  words 
are:  "I  allow  my  son  Joseph  to  possess,  by  devise  of  will, 
the  farm,"  etc.,  "as  fully  and  freely  as  if  I  had  made  him 
lawful  conveyance  by  full  covenant,  during  his  natural  life." 
The  term  of  the  possession  thus  devised  is  limited  to  the 
natural  life  of  the  devisee.  The  farm  was  then  devised, 
although  in  no  very  apt  terms,  to  David,  another  son  of  the 
testator,  in  fee,  upon  the  contingency  that  Joseph  should 
have  no  "  legitimate  heirs."  This  is  the  only  provision  made 
for  David,  and  he  is  required  by  another  clause  in  the  will  to 
pay  the  *' child  called  George,"  who  was  a  grandson  of  and 
brought  up  by  and  living  with  the  testator,  twenty  dollars 
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when  he  enjoyed  the  homestead  devised.  These  circum- 
stances, although  slight,  indicate  that  the  testator  supposed 
and  intended  that  the  devisee  in  remainder  should  take  upon 
the  death  of  the  life-tenant,  if  no  person  was  then  in  ewe, 
answering  the  description  of  "  legitimate  heir  "  of  Joseph,  as 
in  that  event  only  would  David  share  in  his  estate  or  the 
grandson  receive  the  token  of  the  testator's  affection  and 
remembrance.  The  farm  which  David  occupied,  at  the  time 
of  the  making  of  the  will,  as  well  as  at  the  death  of  his 
father,  the  testator,  was  owned  by  the  testator,  and  devised 
to  a  son  of  David,  in  fee-simple,  when  he  should  be  twenty- 
one  years  of  age.  The  devise  to  the  three  daughters  of  other 
lands  was  in  fee-simple.  Another  farm  owned  by  the  testator 
and  occupied  by  Joseph,  was  devised  to  a  grandson  in  fee, 
charged  with  the  support  of  Joseph's  wife,  should  she  survive 
her  liusband,  and  he  also  gave  to  her  ten  acres  of  land,  with 
the  house  and  barn,  during  her  lifetime,  if  she  should  survive 
her  husband.  These  provisions  also  indicate  not  only  an 
absence  of  intent  to  give  to  Joseph  an  estate  of  inheritance, 
or  the  power  of  disposal  of  the  homestead,  but  clearly  evi- 
dence a  different  and  contrary  design,  and  to  give  to  him  an 
estate  in  fee  would  frustrate  the  clearly  expressed  will  of  the 
testator.  The  clause  upon  which  it  is  sought  to  raise  an 
estate  tail  by  implication,  follows  the  gift  of  the  possession  to 
Joseph  for  life,  and  is  in  these  words :  ^^  But  if  he  (Joseph) 
leaves  no  legitimate  heirs,  then  in  that  case  the  property  I 
allow,"  etc.,  devising  it  to  David  in  fee.  Now  the  words 
''  legitimate  heirs,"  had  in  the  mind  of  the  testator  no  other 
meaning  than  "children  born  in  lawful  wedlock,"  or  "chil- 
dren" generally,  and  did  not  refer  to  heirs  generally,  collat- 
eral as  well  as  lineal,  or  issue  in  indefinite  succession.  It  was 
"children  of  Joseph  which  he  should  leave,"  that  is  who 
should  be  living  at  his  decease,  for  whom  the  testator  intended 
to  provide.  They  were  the  persons  indicated  and  pointed 
out  as  devisees.  Such  is  the  natural  import  of  the  language 
as  it  would  be  understood  by  non-professional  persons  of  a 
limited   education.     It  would   be  contrary   to  the  evident 
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import  of  this  clause,  as  the  same  woald  be  understood  by  the 
body  of  the  people,  and  as  the  testator  would  and  did  under- 
stand it}  as  well  as  to  the  general  scope  and  terms  of  the  will, 
read  as  a  whole,  to  construe  these  words  as  words  of  limita- 
tion, and  not  as  descriptions  of  persons,  and  make  the  devise 
over  take  effect  only  upon  an  indefinite  iailare  of  issue.  The 
term  "  children "  may  be  regarded  as  the  equivalent  of 
"  legitimate  heirs,"  as  used  by  the  testator.  The  term  "  chil- 
dren "  is  primarily  and  technically  used  as  a  word  of  purchase 
and  not  of  limitation,  and  the  immediate  descendants  of  the 
person  named  as  the  ancestor.  In  such  sense  the  words  must 
be  taken  as  used  in  the  will,  unless  a  different  signification 
is  imposed  upon  them  by  the  testator  by  other  parts  and 
claases  of  the  will.  {ProwiU  v.  Rodman^  37  N.  Y.,  42; 
JHowaU  V.  Carow,  7  Paige,  328.)  The  words,  '^legitimate 
heir,"  are  not  either  technically  or  in  common  parlance  the 
equivalent  of  "  issue "  or  "  issue  of  his  body,"  as  imputing 
an  indefinite  limitation,  and  the  adjudications  in  which 
those  and  like  phrases  have  been  involved  are  not  applicable, 
save  as  they  support  the  general  rule  that  the  intent  of  the 
testator,  when  satisfactorily  and  by  proper  methods  ascer- 
tained, must  control  in  the  interpretation  of  wills,  so  far  as 
such  intent  is  consistent  with  the  rules  of  law.  Construing 
and  giving  effect  to  the  words  '^  leaving  no  legitimate  heir  " 
as  a  definite  limitation,  and  the  last  two  words,  '^  legitimate 
heir,"  as  words  of  purchase,  there  is  no  difficulty  in  giving 
full  effect  to  the  '^  mind  and  will"  of  the  testator.  The  law 
would  imply  a  devise  in  fee  to  the  children  of  Joseph  living 
at  the  time  of  his  death,  and  thus  give  effect  to  the  intent 
to  provide  for  them  in  case  any  should  be  left  by,  that 
is,  who  should  survive  Joseph,  the  first  taker,  and  to  limit 
the  estate  of  Joseph  to  a  life  estate,  and  carry  the  remain- 
der to  David  upon  the  happening  of  the  contingency, 
which  did  actually  happen,  that  Joseph  died  leaving  no 
surviving  child.  It  may  be  that  this  construction  of  the 
will  is  subject  to  criticism,  and  cases  apparently  in  conflict- 
with  it  m'ay  be  found,  but  the  same  may  be  said  of  any 
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construction  which  conld  be  put  upon  a  will  inartificiallj 
drawn,  regardless  or  in  ignorance  of  technical  rules, 
or  of  the  artificial  and  technical  meaning  of  terms.  We 
believe  the  construction  given  is  required  by  the  terms  and 
general  scope  of  the  will,  and  the  manifested  and  express 
intent  of  the  testator.  Neither  the  plaintiffs  or  Joseph  Ly tie, 
under  whom  they  claim,  can  take  title  under  the  sherifTs  deed 
to  Joseph.  It  was  a  breach  of  duty,  and  a  violation  of  the 
fiduciary  relations  existing  between  him  and  the  heirs  and 
devisees  of  Isaac  Lytle,  to  purchase  the  lands  for  himself. 
He  had  abundant  means  in  his  hands  for  the  payment  of  the 
judgments  upon  which  the  lands  were  sold,  and  it  was  a  fraud 
upon  the  devisees  to  suffer  the  same  to  be  sold,  and  equity 
will  not  permit  him,  or  those  claiming  under  him,  to  reap 
the  benefit  of  the  fraud,  but  will  rather  hold  him  to  have 
taken  the  title  for  the  benefit  of  and  in  trust  for  the  devisees 
entitled.  A  trustee,  or  one  charged  with  the  duty  of  pro- 
tecting and  caring  for  property  as  executor,  trustee,  agent  or 
otherwise,  cannot  deal  with  or  become  the  purchaser  of  it  for 
his  own  advantage,  and  to  the  prejudice  of  cestuis  qtie  tru9t^ 
heirs,  devisees  or  principals.  This  principle  is  universal,  and 
applies  to  all  persons  having  a  duty  to  perform  in  reference 
to  a  sale,  inconsistent  with  the  character  of  purchaser.  (Tar- 
rey  v.  Bank  of  Orleans,  9  Paige,  649 ;  S.  C,  7  Hill,  260 ; 
Bridenbeckef  v.  Lowell,  32  Barb.,  9;  Ddbson  v.  Racey,  3 
Sandf.  Ch.,  60 ;  Moore  v.  Mo(yre,  1  Seld.,  266.)  The  title 
taken  by  Joseph  upon  the  purchase  at  sherifiPs  sale,  in  fraud, 
VL  equity  inured  to  the  benefit  of  the  devisees  entitled  under 
the  will  of  Isaac,  and  cannot  be  set  up  in  hostility  to  those 
claiming  under  the  will.  The  taking  of  a  quitclaim  deed  by 
David  I.  Lytle,  from  the  widow  of  Joseph,  does  not  estop 
those  claiming  under  him  from  asserting  a  title  adverse  to 
that  of  Joseph  or  the  grantee  in  the  deed.  {Sparrow  v. 
Kinfftnan,  1  Comst.,  242.) 

The  order  granting  new  trials  should  be  affirmed,  and 
judgment  absolute  for  defendant,  with  costs. 

All  concur  except  Rapallo,  J.,  not  voting. 

Order  aflirmcd,  and  judgment  accordingly. 
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Edms  J.  Gbnet  v.  Nelson  Dayenpobt,  Bespondent. 

Under  section  821  of  the  Code,  one  taking  an  assignment  of  a  cause  of 
action  after  suit  brought  thereon  is  liable  for  all  the  costs  of  the  action, 
*'  the  same  as  if  he  were  a  party,"  as  well  those  accruing  before  as  after 
the  assignment. 

Beade  y.  WaterJiauM  (52  N.  T.,  587)  limited. 

(Argued  October  6, 1874;  decided  November  10, 1874.) 

Appeal  by  George  0.  Genet  from  order  of  the  General 
Term  of  the  Supreme  Court  in  the  third  judicial  department, 
affirming  an  oixler  of  Special  Term  requiring  said  appellant 
to  pay  a  judgment  in  favor  of  defendant  for  costs  herein. 

This  was  an  equity  action  brought  to  redeem  certain  real 
estate. 

Atler  the  commencement  of  this  action  the  said  George  0. 
Genet  purchased  of  the  plaintiff  and  took  an  assignment  of 
the  cause  of  action.  Upon  the  trial  the  complaint  was  dis- 
missed, with  costs.  The  General  Term,  upon  appeal,  modified 
the  judgment,  allowing  plaintiff  or  assigns  to  redeem  a  speci- 
fied portion  of  the  lands  in  question  upon  terms  prescribed. 
Judgment  was  perfected  in  accordance  with  the  order.  The 
appellant  here,  moved  at  General  Term  to  correct  the  judg- 
ment and  to  Jiave  the  order  upon  which  it  was  based  modified, 
so  that  the  portion  of  the  original  judgment  awarding  costs 
would  be  vacated ;  and,  also,  so  as  to  show  that  the  modifica- 
tion of  the  judgment  below  was  upon  questions  of  fact  as 
well  as  law.  The  General  Term  directed  the  order  modify- 
ing the  judgment  to  be  amended  by  inserting  at  the  foot 
thereof  a  statement  that  it  was  '^  modified  and  vacated  upon 
both  questions  of  fact  and  law."  No  further  directions  were 
given  as  to  costs. 

Geo.  C.  Geneij  appellant,  in  person.  The  appellant  was 
not  liable  for  costs  which  accrued  before  the  assignment. 
{Beade  v.  Waterhotise,  52  N.  Y.,  587.) 
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Martin  L  Townaend  for  the  respondent.  The  court  had 
authority  to  order  that  the  appellant  should  pay  all  the  coets. 
(Code,  §  321.) 

FoLGEE,  J.  The  facts  show  that  George  C.  Genet  became 
the  assignee  of  the  claim  of  the  plaintiff  pending  the  litiga- 
tion. If  the  plaintiff  was  cast  in  judgment  for  the  costs,  the 
assignee  became  liable  for  them,  or  a  part  of  them.  (Code, 
§  321.)  From  an  examination  of  the  judgment  of  the  referee, 
and  the  modification  thereof  by  the  General  Term,  and  the 
subsequent  order  of  the  General  Term  on  the  motion  to  cor- 
rect the  judgment,  I  have  no  doubt  that  it  was  the  decision 
of  the  latter  tribunal,  that  the  defendant  Davenport,  retained 
his  judgment  against  the  plaintiff,  for  his  costs.  The  General 
Term  did  not  mean  to,  and  did  not,  vacate  the  judgment  of 
the  referee,  except  in  so  much  thereof  as  was  modified  by  it. 
The  modification  and  the  vacating  were  to  the  same  extent, 
and  did  not  embrace  nor  affect,  the  one  more  than  the  other ; 
and  there  was  no  modification,  and  therefore  no  vacating,  of 
the  judgment,  so  far  as  it  gave  Davenport  costs  against  the 
plaintiff.  It  follows  that  the  appellant,  George  C.  Gtenet,  is 
liable  to  the  defendant,  Davenport,  for  the  whole  or  some 
portion  of  the  costs  of  the  action. 

The  section  of  the  Code  above  cited  is,  that  an  assignee  of 
a  cause  of  action,  who  becomes  such  after  the  commencement 
of  the  action,  shall  be  liable  for  the  costs  in  the  same  manner 
as  if  he  were  a  party.  The  next  to  the  concluding  sentence, 
in  the  opinion  in  Meade  v.  Wa4>erhou8e  (52  N.  Y.,  587),  is 
relied  upon  as  an  authority,  that  such  assignee  is  not  to  be 
personally  charged  with  costs  accnied  before  the  assignment 
That  was  the  case  of  one  who  became  assignee  of  the  cause  of 
action  officially,  through  bankruptcy  proceedings*  It  was 
held  that  he  was  not  liable  personally,  for  any  part  of  the 
costs,  and  still  less  for  those  which  accrued  before  he  had  any 
official  relation  with  the  action. 

The  language  of  the  Code  (sec.  321)  is,  that  where  the  cause 
of  action  shall  by  assignment  become  the  property  of  a  person 
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not  a  party  to  the  action,  be  shall  be  liable  for  the  costs  of  the 
action^  the  same  cvs  if  he  were  a  party.  Now  a  party,  who  is 
liable  for  any  costs,  is  liable  for  all.  Why  is  hot  the  assignee, 
who  is  liable  as  if  he  were  a  party  ?  And  it  is  for  the  costs 
of  the  acti^on,  that  is  for  all  the  costs  of  the  whole  action,  that 
he  shall  be  liable.  In  CoL  Ins.  Co.  v.  Stevens  (37  N.  Y., 
536)  all  the  costs  of  the  action  were  ordered  paid  from  the 
fund  in  the  hands  of  receivers  of  the  plaintiff,  who  had  been 
appointed  to  that  oflSce  pending  the  action.  In  Jordan  v, 
Sherwood  (10  Wend.,  622),  a  partj'  in  interest,  though  not  a 
party  to  the  record,  was  held  to  pay  costs,  as  well  those  made 
befofe  as  after,  the  accruing  of  his  interest.  The  last  case  is 
cited  as  approved,  in  MiUer  v.  Adsit  (18  Wend.,  672,  674 ; 
see,  also,  Ilorlock  v.  Priestleyy  8  Simons,  621 ;  Cook  v.  Hath- 
away, L.  R.  [S  Eq.],  *  612). 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Charlotte  E.  Brown,  Respondent,  v.  Henry  Brown, 

Appellant. 

The  provkion  of  seclioD  135  of  the  Code  fixing  a  time  wherein  a  defend- 
ant, **  except  in  an  action  for  divorce,"  may  be  allowed  to  come  in  and 
defend,  where  service  of  summons  was  by  publication,  does  not  deprive 
the  courts  of  power  to  open  a  default  in  a  divorce  case  where  summons 
was  so  served. 

The  object  of  the  provision  was  to  enlarge  not  to  restrict  the  powers  of 
the  court  to  relieve  against  judgments  so  obtained;  and  the  power 
which  the  courts  had  over  their  own  judgments  prior  to  the  Code  is 
not  interfered  with. 

Braton  v.  Brown  (1  Hun,  448;  8  N.  Y.  8.  C.  [T.  &  C],  477)  reversed. 

(Argued  October  6,  1874;  decided  November  10,  1874.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a  Special 
Term  order  vacating  judgment  and  allowing  defendant  to 
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couie  in  and  defend.  (Reported  below,  3  N.  Y.  S.  C. 
[T.  &C.],  477;  1  Hun,  443.) 

This  was  an  action  for  divorce.  The  sumn^ons  was  served 
by  publication,  there  was  no  appearance  on  the  part  of  defend- 
ant, and  a  judgment  for  an  absolute  divorce  was  obtained  and 
perfected. 

Shortly  thereafter  defendant,  upon  proof  that  he  did  not 
receive  any  copy  summons  or  any  notice  of  publication,  and 
upon  affidavits  showing  a  defence,  applied  to  have  the  judg- 
ment opened  and  that  he  be  allowed  to  come  in  and  defend. 
The  motion  was  granted.  Plaintiff  appealed  to  the  General 
Term  where  the  order  of  the  Special  Terra  was  reversed 
upon  the  ground  that  the  court  had  no  power  to  grant  it. 

IT,  C.  Place  for  the  appellant. 

Charles  W,  Dayton  for  the  respondent. 

4 

Bapallo,  J.  We  cannot  concur  in  the  conclusion  at  which  the 
General  Term  arrived  in  this  case,  that  section  135  of  the  Code 
deprives  the  courts  of  all  power  to  open  a  default  in  an  action 
for  a  divorce  when  the  summons  has  been  served  by  publica- 
tion. The  object  of  the  provision  in  section  135,  in  relation  to 
opening  judgments,  undoubtedly  was  to  give  to  partie? 
proceeded  against  by  publication  ample  opportunity  to  appear 
and  defend,  and  to  enlarge  rather  than  to  restrict  the  power 
of  the  courts  to  relieve  against  judgments  obtained  in  that 
manner.  Under  that  provision  the  period  of  seven  years 
must  elapse  before  a  judgment  founded  on  publication  can  be 
reposed  upon  as  final.  It  is  obvious  that  such  a  provision  is 
inappropriate  to  actions  for  divorce;  they  were  therefore 
excepted  from  it.  But  the  power  which  the  courts  had  before 
the  Code,  over  their  own  judgments  and  records,  is  not  inter- 
fered WMth.  It  is  not  contended  that  section  135,  or  any  other, 
takes  away  the  power  of  the  court  to  open  a  judgment  of 
divorce  entered  upon  default,. where  the  summons  has  been 
personally  served,  and  it  would  indeed  be  an  anomaly  to  give 
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so  mucli  greater  effect  to  one  entered  upon  publication  that 
while  the  former  could  be  opened  by  the  exercise  of  the  dis- 
cretionary power  of  the  court,  the  latter  would  be  beyond 
the  reach  of  any  such  power.  We  do  not  think  that  it  was 
the  intention  of  the  act  to  produce  any  such  unreasonable 
result. 

As  the  sole  ground  of  revei-sal  of  the  order  of  the  Special 
Terra  was  its  supposed  want  of  power,  the  order  of  the  General 
Tei-m  must  be  revei-sed,  and  the  case  remitted  for  hearing 
upon  the  merits,  without  costs  in  this  court. 

All  concur. 

Order  reversed  and  ordered  accordingly. 


Alfred  BLEWErr,  Respondent,  v.  Henry  Baker,  Appellant. 

Where,  by  a  contract  between  the  parties,  the  assignment  of  a  lease  b}^ 
plaintiff,  with  the  assent  of  the  landlord,  was  a  condition  precedent, 
held,  that  an  offer  of  performance  by  plaintiff  and  an  absolute  refusal 
to  accept,  upon  the  part  of  defendant,  excused  a  formal  tender  by  the 
former  of  an  assignment  executed  by  him,  with  the  written  assent  of  tlie 
landlord  thereto. 

(Argued  October  6,  1874;  decided  November  10,  1874.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirming  a  judgment  in  favor 
of  the  plaintiff  entered  upon  a  verdict.  (Reported  below,  5 
Jones  &  Spencer,  23.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract. 

Plaintiff  alleged,  and  his  evidence  tended  to  show,  that  in 
April,  1872,  he  entered  into  a  contract  witli  defendant  by 
which  he  agreed  to  lease  certain  premises  in  New  York 
suitable  for  the  manufacture  of  what  was  styled  "  patent 
bolster  spring  beds ;  "  was  to  find  security^  for  the  payment  of 
the  rent  and  to  assign  the  lease  to  defendant.  He  was  to 
manufacture  in  said  premises,-  within  one  year,  16,000  of  the 
beds  for  defendant,   who   contracted   to   pay   him   therefor 
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twenty -eight  cents  each.  This  contract  was  subsequently 
modified,  defendant  agreeing  to  assume  and  pay  the  rent  of 
the  premises  and  to  pay  twenty  cents  apiece  for  the  beds. 
In  pursuance  of  the  agreement  plaintiff  procured  a  lease 
which  defendant,  after  retaining  a  few  days,  desired  to  have 
altered  by  the  change  of  a  renewal  clause  therein.  There- 
upon plaintiff  procured  a  new  lease  altered  to  conform  to 
defendant's  wishes.  The  lease  contained  a  clause  prohibiting 
an  assignment  without  the  assent  of  the  landlord.  Plaintiff 
had  an  assignment  drawn  up  but  did  not  sign  it.  He  tendered 
the  papers  to  defendant,  offering  to  perform,  but  the  latter 
refused  to  accept  the  lease  or  to  carry  out  the  contract  solely 
on  the  ground  of  delay  in  getting  the  lease. 

Amasa  J.  Parker  for  the  appellant.  Plaintiff  could  not 
recover  without  proving  performance  of  the  conditions  pre- 
cedent or  a  waiver  thereof,  or  that  he  was  ready  and  offered 
to  perform  but  defendant  rejected  his  offer.  {TipUyn  v. 
Feiiner^  20  N.  Y.,  423 ;  Brc/um  v.  Weber,  38  id.,  187 ;  Chittj 
on  Con.,  *  638.)  Plaintiff  was  bound  to  show  the  written 
consent  of  the  owner  to  the  assignment.  {Murray  v.  Uar^ 
way^  Gen.  T.,  8  Alb.  L.  J.,  347.)  When  a  contract  is  silent 
as  to  the  time  of  performance,  the  law  infers  an  engagement 
that  it  shall  be  executed  within  a  reasonable  time.  (Chitty 
on  Con.,  *  629,  note,  and  cases  cited.) 

Geo.  W,  Lord  for  the  respondent. 

Allen,  J.  Upon  conflicting  evidence  the  jury  have  found 
for  the  plaintiff,  and  the  verdict  cannot  be  disturbed  by  this 
court.  The  verdict  establishes  the  making  of  the  contract 
as  alleged  by  the  plaintiff,  and  that,  within  a  reasonable  time 
after  the  modification  of  the  agreement,  the  plaintiff  procured 
a  lease  of  the  premises  required  for  the  performance  of  the 
work  contracted  for  and  offered  to  assign  the  same  to  the 
defendant,  in  pursuance  and  performance  •  of  the  agreement, 
who  refused  to  accept  the  same,  and  repudiated  the  contract, 
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upon  the  sole  ground  (whicli  was  negatived  by  the  verdict) 
that  the  oflFer  of  performance  by  the  plaintiff  was  not  season- 
able in  point  of  time.  This  absolute  refusal  to  accept  an  assign- 
ment of  the  lease  excused  a  formal  tender  and  offer  b}*  the  plain- 
tiff of  an  assignment  actually  executed  by  him,  with  the  written 
assent  of  the  landlord  to  such  assignment.  {Crary  v.  Smithy 
2  Comst.,  65;  Comwell  v.  Haight,  21  N.  Y.,  462.) 

The  motion  for  a  nonsuit  was  properly  denied.  The  ques- 
tions of  fact  were  fairly  and  properly  submitted  to  the  jury. 
The  case  turned  solely  upon  questions  of  fact,  and  every 
question  of  law  sought  to  be  presented  was  obviated  by  the 
verdict  of  the  jury,  fully  sustained  by  the  evidence.  It  was 
not  a  case  for  an  appeal  to  this  court. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Elizabeth  C.  Roberts,   Respondent,  v.  Cuahles  Johnson 

et  al.,  Appellants. 

An  action  for  injuries  sustained  tbrougli  tlie  negligence  of  an  employe  of 
a  firm  may  be  brought  against  any  one  or  more,  or  all,  of  its  members. 

Where,  in  an  action  for  tort  against  two  or  more  defendants,  tlie  com- 
plaint is  dismissed  as  to  one,  without  costs,  and  lie  does  not  appeal,  the 
question  whether  he  was  entitled  to  costs  cannot  be  raised  upon  appeal 
by  the  other  defendants. 

A  physician  and  surgeon,  showing  himself  otherwise  qualified,  is  not  dis- 
qualified from  giving  an  opinion  as  an  expert  by  the  fact  that,  at  the 
time  of  the  occurrence  in  referxjnce  to  which  he  is  called  upon  to  testify, 
he  was  not  in  full  practice.  It  is  simply  a  matter  for  the  consideration  of 
the  Jury  in  determining  what  weight  should  be  given  to  his  opinion. 

Plaintiff  was  a  passenger  in  one  of  defendants*  stages.  As  she  was  getting 
out  the  horses  started  up,  and  by  reason  thereof  she  was  thrown  down 
and  injured.  In  an  action  to  recover  damages,  hM^  that  the  facts 
showed,  |>rMttrt/ad!p,  either  that  the  horses  were  unsuitable  for  the  busi- 
ness or  that  the  driver  was  incompetent  or  negligent;  and,  in  the  absence 
of  proof  that  the  occurrence  of  something  beyond  the  control  of  the 
driver  or  tlie  proprietors  caused  the  horses  to  start,  was  sufficient  to 
sustain  a  recover}'. 
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Plaintiff,  as  a  witness,  was  asked  if  tlie  driver  made  any  remarks  to  her 
as  she  was  getting  into  the  stage.  This  was  objected  to  and  objection 
overi-uled.  The  witness,  in  answer,  stated  some  violent  language  used 
by  the  driver.  This  was  subsequently,  on  motion,  stricken  out  and  the 
jury  directed  to  disregard  it.  Held,  that  the  question  was  proper;  or, 
if  not,  an  answer  thereto  could  not  have  prejudiced  ;  that  the  answer 
given  was  not  responsive; and  that,  therefore,  tlie  exception  was  not  well 
taken. 

The  complaint  alleged  that  defendants  were  common  carriers  of  passen- 
gers by  omnibus  or  stage,  and  tiiat  they  undertook  to  carry  plaintiff  for 
hire.  Ileldy  sufBciert;  that  whether  they  received  any  oompensatioa 
from  other  passengers  was  immaterial  and  not  necessary  to  be  alleged. 

(Argued  October  6, 1874;  decided  November  10, 1874.) 

Appeal  from  judgment  of  the  Superior  Court  of  the  city 
of  New  York,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  affirming  an  order  denying  a 
motion  for  a  new  trial.  (Reported  below,  5  Jones  &  Spencer, 
157.) 

This  action  was  brought  against  defendants  to  recovei 
damages  alleged  to  have  been  sustained  through  defendants 
negligence. 

The  complaint  alleged,  in  substance,  that  the  defendanta 
were  copartners  doing  business  under  the  firm  name  of 
Johnson  &  Shepard,  as  common  carriers  of  passengers  by 
omnibus  or  stage,  and  w^erc  owners  of  a  line  of  omnibuses  or 
stages  in  the  city  of  New  York;  that  they  received  plaintiff 
into  one  of  their  stages  to  be  carried  for  hire ;  that  by  tlic 
negligence  and  improper  conduct  of  the  defendants  or  their 
employe,  while  in  the  act  of  descending  from  the  stage^  she 
was  thrown  down  and  injured.  The  answer  was  a  general 
denial. 

At  the  commencement  of  the  trial  defendants'  counsel 
moved  to  dismiss  the  complaint,  on  the  ground  that  it  did  not 
.^rate  facts  sufficient  to  constitute  a  cause  of  action.  The  motion 
was  denied  and  defendants'  counsel  excepted. 

Plaintiff  was  a  large  fleshy  woman.  She  testified  that 
when  she  was  getting  into  the  stage  the  driver  allowed  his 
horses  to  "  hitch  along  "  several  times,  and  after  she  got  in 
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he  started  so  suddenly  before  she  ,got  a  seat  that  she  was 
thrown  down.  She  was  asked  if  she  recollected  whether  the 
driver  made  any  remarks  to  her  as  she  was  getting  in.  This 
was  objected  to  and  objection  overruled.  The  witness  answered 
that  he  did,  something  in  reference  to  her  not  getting  in  sooner, 
just  what  she  did  not  understand,  but  that  it  was  with  an 
oath.  This  testimony  was  subsequently,  upon  defendants' 
n)Otion,  stricken  out  and  the  court  directed  the  jury  to  disre- 
gard it.  The  witness  further  testified  that  when  she  desired 
to  get  out  she  pulled  the  strap,  and  the  stage  stopped ;  that 
she  stepped  out,  and  just  jis  she  was  about  to  step  from  the 
last  step  to  the  ground  the  driver  started  again.  She  was 
thrown  down  violently  and  seriously  injured. 

The  plaintiff*  was  attended  after  the  injury  by  her  brother, 
who  testified  that  he  was  a  physician  graduated  at  the  Uni- 
versity of  New  York  ;  had  practiced  some  yeare ;  was  in  the 
army  as  a  surgeon  for  about  two  years.  That  at  the  time  of 
the  injury  he  liad  retired  from  active  practice,  although  he 
did  not  cease  to  see  patients  and  prescribe  for  them  when 
they  came  to  see  him.  He  was  then  asked  several  questions 
calling  for  his  opinion  sis  to  the  character  and  extent  of  the 
injury  and  the  proper  treatment,  which  were  objected  to 
upon  the  ground  that  the  witness  had  not  shown  himself 
qualified  to  speak  as  an  expert.  The  objections  were  over- 
ruled and  defendants'  counsel  excepted. 

It  appeared  upon  the  trial  that  Walter  B.  Palmer,  one  of 
the  defendants,  was  not  a  partner  in  the  firm  at  the  time  of 
the  accident,  but  that  Francis  A.  Palmer  was.  At  the  close 
of  plaintiff's  evidence  plaintift''6  counsel  moved  to  amend  the 
complaint  by  striking  out  the  name  of  Walter  B.  Palmer  as 
defendant,  without  costs.  The  motion  was  granted  and 
defendants'  counsel  excepted.  Defendants'  counsel  moved  for 
a  dismissal  of  the  complaint  as  to  all  the  defendants,  which 
was  denied  and  exception  taken. 

Walter  B.  Palmer  did  not  appeal. 
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William  Hildreth  Field  for  the  appellaiits.  The  court 
erred  in  allowing  the  witness  Hewett  to-be  examined  as  an 
expert.  {Slater  v.  Wilcox^  57  Barb.,  604: ;  Emerson  v.  LaweU 
G,  L.  Co.,  6  Al.,  46 ;  Walsh  v.  WasL  M.  Ins.  Co.,  32  N.  Y., 
427;  Buel  v.  N.  Y.  C.  R.  R.  Co.,  31  id.,  314;  Mattison  v. 
N.^  T.  C.  R.  R.  Co.,  35  id.,  487.)  The  court  erred  in  receiv- 
ing  evidence  of  the  driver's  lauguage  to  plaintiff  on  entering 
the  stage ;  and  the  error  was  not  corrected  by  striking  out  the 
testimony  and  directing  the  jury  to  disregard  it.  (HilHai-d 
on  K.  T.,  chap.  13,  §  2;  1st  ed.,  312;  2d  ed.,  408;  Penfiehi 
V.  Ca/rpend^,  13  J.  R.,  349 ;  Erhen  v.  LoriUard,  19  N.  Y., 
299 ;  Anderson  v.  R.,  W.  and  O.  R.  R.  Co.,  54  id.,  341.)  To 
warrant  a  recovery  it  must  be  shown  that  the  damage  was  the 
legal  and  natural  consequence  of  defendants'  acts.  {Butier 
V.  Ke?it,  19  J.  R.,  223 ;  Harvey  v.  Dunlop,  H.  &  D.  Supp., 
193.)  To  warrant  the  assumption  that  the  starting  of  the 
horses  was  negligence  there  must  be  proof  that  sach  starting 
was  by  the  act  or  negligence  of  the  driver.  (S.  &  R.  on 
Neg.,  310,  314;  Chicago  R.  Co.  v.  Hazzard,  26  111,  373; 
Farrish  v.  Reiga,  11  Gratt.,  697;  Brehm  v.  G.  W.  R,  Co,, 
34  Barb.,  256.) 

John  L.  mil  for  the  respondent.  It  was  proper  for  the 
court  to  instruct  the  jury  to  disregard  the  evidence  of  what 
the  driver  said  when  plaintiff  entered  the  stage.  The  pre- 
sumption is  they  did,  and  the  onus  is  on  defendants  to  show 
the  contrary.  {Garfield  v.  Kirk,  65  Barb.,  464.)  Plaintiff 
showed  a  plain  case  of  neglect.  {Filer  v.  N.  Y.  C.  R.  R. 
Co.,  49  N.  Y.,  47.) 

Grover,  J.  The  non-joinder  of  F.  A.  Palmer  as  a  defend- 
ant was  not  set  up  in  the  answer.  This,  if  such  joinder  was 
necessary,  was  a  waiver  of  the  objection.  (Code,  §  148.) 
But  it  was  not  necessary.  The  action  was  for  a  tort.  In 
such  cases,  the  plaintiff  may  proceed  against  any  one,  all,  or 
such  number  of  the  wrong-doers  as  he  may  choose,  W.  B. 
Palmer  has  not  appealed  fr^m  the  judgment.     The  other 
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defendants  have  no  interest  in  the  question  whether  he  was 
entitled  to  costs  upon  the  dismissal  of  the  complaint  as  to 
him,  and  cannot  raise  it  upon  their  appeal. 

James  D.  Hewitt  was  competent  to  give  an  opinion  upon 
medical  and  surgical  questions.  He  was  a  physician,  gradu- 
ate of  a  medical  college ;  had  practiced  for  a  series  of  years, 
and  been  a  surgeon  in  the  army  for  a  considerable  period. 
The  fact  that  he  was  not  in  full  practice  at  the  time  of 
the  occurrence  in  question  did  not  show  a  disqualification 
in  this  respect.  That  was  a  matter  for  the  consideration 
of  the  jury,  in  determining  what  weight  they  would  attach 
to  his  opinion.  The  court  did  not  hold  that  what  the 
driver  said  when  the  plaintiff  got  into  the  stage  was  com- 
petent evidence.  The  question  was  simply  whether  the 
witness  recollected  whether  the  driver  made  any  remarks  to 
her  at  that  time.  The  question  did  not  call  for  what  he 
«aid.  An  answer  to  the  former  may  have  been  competent 
for  various  purposes,  and,  if  not,  could  not  have  prejudiced 
the  defendants.     The  exception  was  not  well  taken. 

The  complaint,  though  informal,  was  sufficient.  It  alleged 
that,  at  the  time  in  question,  the  defendants  were  common 
<5arriers  of  passengers,  by  omnibus  or  stage,  and  that  they 
undertook  to  carry  the  plaintiff  in  such  vehicle  for  hire. 
Whether  they  received  any  compensation  from  the  other  pas- 
^lengere  was  immaterial.  The  proof  of  the  driver's  negligence 
was  sufficient  to  warrant  the  submission  of  that  question  to 
the  jury.  It  tended  to  show  that,  while  the  plaintiff  was 
getting  out,  the  horses  started,  by  means  of  which  the  plain- 
tiff was  violently  thrown  upon  the  ground  and  injured.  This 
ehowedj  prima  /aeiej  either  that  the  horses  were  unsuitable 
for  such  service,  or  the  driver  incompetent  or  negligent  in  the 
performance  of  his  duty.  If  the  starting  of  the  horses  was 
attributable  to  some  other  cause,  for  which  the  defendants 
were  not  responsible,  it  was  for  them  to  show  it.  This  results 
from  the  fact  that  where  proper  horses  and  suitable  drivers, 
who  attend  to  their  business,  are  employed,  the  horses  will 
not  start  while  passengers  are  getting  into  and  out  of  the 
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stage.  If  any  thing  occurs  causing  such  a  start,  whieli  is 
beyond  the  control  of  the  driver  or  proprietor,  they  can  readily 
show  it.  Sucli  a  fact  is  peculiarly  within  their  knowledge, 
while,' in  most  cases,  the  persons  injured  would  be  entirely 
ignorant  of  it. 

The  judgment  appealed  from  must  be  afHrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


MEMORANDA 


OF 


CAUSES  DECIDED  DURING  THE  PERIOD  EMBRACED  IN  THIS 
VOLUME  AND  NOT  REPORTED  IN  FULL. 


I     CD        A  Ifl 
128    312 

A  married  woman  apparently  carrying  on  a  separate  business  is  held  to 
the  truth  olT  the  appearance.  If  she  has  a  dormant  partner  she  can- 
not interpose  this  as  a  defence  in  an  action  against  her  by  one  who 
dealt  with  her  in  ignorance  of  the  partnership.  Nor  is  the  rule  changed 
by  the  fact  that  the  dormant  partner  is  her  husband.  (Johkson,  J.» 
Church,  Ch.  J.,  and  Allen,  J.,  concurring.) 

(Submitted  May  17, 1874;  decided  June  9, 1874.) 

This  was  an  action  to  recover  for  labor  and  materials. 

The  defendant  and  Frederic  B.  Conway,  her  husband,  car- 
ried on  a  theater  under  the  name  of  "  Mrs.  F.  B.  Conway's 
Brooklyn  Theater,"  and  were  jointly  interested  therein.  The 
plaintiff  furnished  bill  boards  for  the  theater.  He  was  ignor- 
ant, until  after  the  commencement  of  the  action,  that  any 
one,  save  defendant,  had  an  interest  in  the  business.  Held^ 
as  above. 

James  Troy  for  the  appellant. 

Joseph  M.  Pray  for  the  respondent. 

Johnson,  J.,  reads  for  affirmance;  Church,  Ch.  J.,  and 
Grover,  J.,  concur ;  Allen,  J.,  concurs  in  result. 

Rapallo  and  Andrews,  JJ.,  dissent;  Folger,  J.,  not 
voting. 

Judgement  affirmed. 
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Le  Grand  Marvin,  Guardian,  etc..  Appellant,  v.  William 

H.  H.  Newman,  Eespondent. 

Le  Grand  Marvin,  Executor,  etc..  Appellant,  v.  The  Same, 

Respondent. 

(Argued  May  25, 1874;  decided  June  9, 1874.) 

These  were  appeals  from  judgments  of  the  General  Term 
aflSrming  decrees  of  the  surrogate  of  Erie  county  settling  the 
accounts  of  appellant  as  testamentary  guardian  and  executor 
under  the  will  of  William  Newman,  deceased.  The  ques- 
tions raised  were  disposed  of  on  the  facts  in  the  case. 

Le  Orand  Marvin^  appellant,  in  person. 
John  C.  Strong  for  the  respondent. 

In  the  first  matter  Folger,  J.,  reads  for  affirmance. 
All  concur,  except  Grover,  J.,  not  sitting. 
Judgment  affirmed. 

In  the  second,  Folger,  J.,  reads  for  modification  of  decree 
by  deducting  $372  as  of  date  of  decree  and  for  affirmance  afi 
modified. 

All  concur,  except  Grover,  J.,  not  sitting. 

Judgment  accordingly. 


Oliver    H.    P.   Champlin,    Executor,    etc.,    Appellant,  i^. 
Thomas  A.  P.  Champlin  et  al..  Respondents. 

(Argued  May  27, 1874;  decided  June  9,  1874.) 

A,  P,  Nichols  for  the  appellant. 

Spencer  Clinton  for  the  respondents. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 
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Ellen  M.  Murray  et  al.,  Executrix,  etc.,  Respondents,  v. 
SiMfc:oN  E.  Church,  Impleaded,  etc..  Appellant. 

(Submitted  May  2»,  1874 ;  decided  June  9. 1874.) 
Simeon  E.  Churchy  appellant,  in  person. 

Andrew  Boardman  for  the  respondents. 

Agree  to  affirm  on  opinion  of  Lawrence,  J.,  at  Special  Term. 
All  concur. 
Judgment  affirmed. 


Daniel  Jenks,  Respondent,  v.  Donald  Robertson,  Appellant. 

(Argued  May  29, 1874  ;  decided  Jiine  9, 1874.) 

This  action  was  brought  by  plaintiff,  as  assignee  of  one 
John  Passmore,  upon  a  contract  for  the  construction  of  sec- 
tions six  to  thirteen,  inclusive,  of  the  Southern  Central  Rail- 
road. The  contract  contained  a  provision  that  ten  per  cent 
of  the  monthly  estimates  for  work  done  and  materials  fur- 
nished by  Passmore  should  be  retained  and  paid  upon  the 
full  performance  of  the  contract. 

Neither  Passmore  nor  plaintiff  completed  sections  twelve 
and  thirteen,  and  but  a  small  amount  of  work  was  done 
thereon.  The  contract  was  under  seal.  Before  the  time  for 
performance  had  elapsed,  defendant  made  a  parol  agreement 
with  Passmore  to  release  him  from  his  covenants  as  to  said 
sections,  and  thereupon  plaintiff  discontinued  work  thereon. 
Defendant  entered  into  a  contract  with  another  party  for  the 
completion  of  the  two  sections.  To  this  contract  Passmore 
was  neither  a  party  or  privy.  The  new  contractor  entered 
upon  the  performance  of  his  contract  and  continued  work 
until  about  the  time  fixed  in  Passmore's  contract  for  its  com- 
pletion, when  he  abandoned  it  and  defendant  completed  it  at 
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A  cost  greater  than  what  he  would  have  incurred  under  the 
Passmore  contract. 

The  action  was  to  recover  the  ten  per  cent  retained. 
Defendant  claimed  that  the  contract  being  under  seal  was 
not  discharged  or  modified  by  the  parol  agreement,  and  that 
under  the  contract,  the  contractor  not  having  performed  in 
full,  plaintiff  could  not  recover.  The  court,  without  con- 
jsidering  the  common-law  rule,  that  a  specialty  before  breach 
could  not  be  discharged  by  a  parol  executory  agreemeat, 
held^  that  a  recovery  by  plaintiff  could  be  sustained  under 
the  rule  that  where  pertbrmance  ot  a  covenant  is  prevented 
by  him  to  whom  pertbrmance  is  due,  he  cannot  allege  uod- 
performance  to  defeat  the  action  of  the  covenantor;  that 
defendant,  by  contracting  with  another  for  the  two  sections 
jind  allowing  him  to  enter  on  the  work  under  the  contract, 
might  be  considered  as  having  prevented  performance  of  tlie 
contract  in  question.  Also,  that  the  circumstances  shovfed 
an  executed  rescission  of  the  contract  as  to  the  two  sections 
by  the  mutual  acts  of  the  parties,  upon  which  ground  some 
of  the  cases  go  to  escape  from  a  harsh  and  inequitable  appli- 
cation of  the  doctrine  of  the  common  law.  (See  Cowkn,  J., 
in  Allen  v.  Jaqxiish^  21  Wend.,  630,  632,  and  cases  cited.) 

As  to  whether  a  parol  modification  of  a  sealed  executory 
iigreement  may  not;  although  ineffectual  as  an  agreement, 
become,  in  connection  with  other  circumstances,  binding  by 
way  of  estoppel,  the  court  state  it  is  not  necessary  to  consider 
here,  but  cite  Munroe  v.  Perkins  (7  Pick.,  298) ;  Lawrence 
V.  DoU  (11  Vt,  549;  2  Am.  L.  C,  595). 

Samuel  Hand  for  tlie  appellant. 

Oeorge  Sidney  Ca^np  for  the  respondent. 

Andrews,  J.,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed,  ^ 
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The  Grocers'  Bank  of  the    City  of  New   York,   Appel- 
lant, V.  William  Fitch,  Respondent. 

(Ai:^ed  June  1,  1874;  decided  June  9, 1874.) 
J.  M.  Guiteau  for  the  appellant. 
JE.  A.  DoolitUe  for  the  respondent. 

Agree  to  affirm  on  opinion  of  Brady,  J.,  in  court  below. 
All  concur. 
Order  aflSrined.' 


William  M.   Gambling  et  al.  v.  David  L.  Haioht  et  al., 
Owners,  Appellants,  and  Walter  Jones,  Respondent. 

(Argued  June  3, 1874;  decided  June  9,  1874.) 

These  were  proceedings  by  plaintiffs,  as  sub-contractors, 
tc  foreclose  a  mechanic's  lien  upon  premises  in  the  city  of 
New  York ;  defendant  Jones,  the  contractor,  filed  a  lien, 
and  in  his  answer  set  up  the  same.     The  answer,  after  set- 
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Samuel  W.  Jackson  et  al.,  Executors,  etc.,  Respondents,  v.  fl65    182| 

The  Is  ew  York  Central  Railroad  Company,  Appellant.  q^q  1 

.     77  AD  300 
(Argued  June  1^  1874;  decided  June  9,  1874.)  V 

Samuel  Hand  for  the  appellant. 

li.  TF.  PecJeham  for  the  respondents. 

Agree  to  affirm   on  opinion  of  Boardman,  J.,  in  court 

below. 

All  concur. 

Judgment  affirmed. 
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ting  out  the  contract,  alleged  that  it  had  been  so  far  departed 
from  by  direction  of  the  owners,  that  it  was  impossible  to 
determine  therefrom  the  amount  ot  compensation  he  was 
entitled  to,  and  asked  to  have  it  determined  upon  a  quantum 
meruit. 

The  cause  was  referred,  and,  upon  the  trial,  while  defend- 
ant Jones  was  on  the  stand  as  a  witness,  the  plans  and  speci- 
iications  referred  to,  and  made  part  of  the  contract,  were 
produced  by  defendant  Ilaight,  when,  as  alleged,  it  was 
ascertained  that  they  had  been  materially  altered  without 
the  knowledge  or  consent  of  Jones.  Application  was  made 
to  the  referee  for  leave  to  amend ;  this  was  denied ;  a  motion 
was  then  made  to  the  court  for  leave  to  tile  and  serve  a  sup- 
plemental answer,  setting  up  the  alterations.  This  was 
granted,  and  this  appeal  is  from  the  order  of  the  General 
Term  affirming  such  order.  Held^  that  under  the  mechanics' 
lien  law  for  1863  (§  5  chap.  500,  Laws  of  1863),  the  power  to 
amend  pleadings  is  the  same  as  under  the  Code. 

That  the  amended  or  supplemental  answer  was  within  the 
discretion  of  the  court  below  to  allow,  under  section  173, 
conferring  power  upon  the  court  to  allow  amendments,  or 
under  section  177,  conferring  power  to  allow  a  supplemental 
answer;  that  with  the  exercise  of  that  discretion  this  court 
could  not  interfere,  and  that  therefore  the  order  was  not 
reviewable  here. 

J,  Albert  Davenpart  for  the  appellants. 

Alexander  Tkain  for  the  respondent. 

Grover,  J.,  reads  tor  Uisiinssal  of  appeal. 
All  concur. 
Appeal  dismissed. 
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Thomas  Sweeny,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  Citk^  of  Sew  York,  Respondents. 

(Argued  May  39,  1874;  decided  June  9, 1874) 

Jf)hn  S.  Lawrence  for  the  appellant. 

E.  Delafield  Stnith  and  David  J,  Dean  tor  the  respondents. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas    Crane,  Appellant,  v.  Jacob    M.   Stioer    et   al., 

Respondents. 

An  order  opening  a  sale  upon  a  judgment  of  foreclosure  is  one  resting  in 
the  discretion  of  the  court  below,  and  is  not  appealable  to  this  court. 
This  discretionary  power  is  not  terminated  by  an  order  confirming  the 
report  of  sale  and  the  delivery  of  the  referee's  deed  to  the  purchaser. 

The  fact  that  no  notice  of  the  motion  was  served  upon  the  purchaser  does 
not  invalidate  the  order,  where  he  had  actual  notice,  and  appeared  and 
contested  the  motion. 

(Submitted  June  2, 1874;  decided  June  9, 1874) 

This  was  an  appeal  from  an  order  of  Q«neral  Term  affirm- 
ing an  order  of  Special  Term,  opening  a  sale  npon  foreclosure 
and  directing  a  resale  of  the  mortgaged  premises.  (Reported 
below,  2  N.  Y.  S.  0.  [T.  &  C],  677.) 

The  premises  were  bid  off  by  Benjamin  J.  Omne,  a  son  of 
plaintiff.  The  report  of  sale  was  confirmed,  a  jndgment  for 
deficiency  entered  against  defendants,  Stiger  and  Taylor,  and 
the  referee's  deed  was  delivered  to  the  purchaser.  The 
motion  to  open  the  sale  was  made  nearly  a  year  thereafter. 
The  purchaser  appeared  and  furnished  an  affidavit  to  be  used 
in  opposing  the  motion.  Held,  as  above,  and  appeal  accord- 
ingly dismissed. 
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Truman  H,  Baldwin  for  the  appellant. 

William  Dean  for  the  parchaser. 

John  H.  Bergen  for  the  respondentg. 

FoLGBB,  J.y  reads  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


Patrick  Roach,  Respondent,  v.  The  Flushing  and  North 
Side  Railroad  Company,  Appellant. 

(Argiied  AprU  21, 1874;  decided  June  16, 1874.) 

This  was  an  action  to  recover  damages  for  injuries  received 
by  plaintiff  while  attempting  to  cross  defendant's  track. 

Plaintiff  was  traveling  in  a  wagon  upon  a  highway  in 
Queens  county,  and  in  attempting  to  cross  the  track  of  the 
defendant's  road,  the  wagon  was  struck  by  a  train  of  cars, 
killing  plaintiff's  horse,  destroying  his  wagon,  and  injuring 
him.  The  only  question  discussed  by  the  court  was  as  to 
whetlier  there  was  sufficient  evidence  of  defendant's  negli- 
gence to  authorize  the  submission  of  the  question  to  the  jury. 
Plaintiff  testified  that  no  bell  was  rung  or  whistle  sounded 
upon  the  engine,  of  the  train  befose  reaching  the  crossing ; 
that  he  would  have  htord  the  sounds,  if  either  had  been  done 
within  eighty  rods  of  the  crossing.  One  other  witness  testi- 
fied that  he  did  not  hear  the  whistle  until  after  the  train 
crossed  the  road.  On  the  other  side,  the  engineer,  the  con- 
ductor, the  baggage-master  and  three  passengers  testified 
positively  that  the  whistle  was  sounded ;  and  most  of  these 
witnesses  agreed  that  both  bell  and  whistle  were  sounding 
from  the  time  the  train  came  within  eighty  rods  of  the  cross- 
ing until  it  passed.  The  evidence  also  was  that  the  wind  was 
blowing  so  as  to  carry  sound  in  a  direction  contrary  to  that 
in  which  the  train  "was  going.     Held  (Johnson,  G&ovsb  and 
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Bapallo,  JJ.,  dissenting),  that  t&e  question  was  one  of  fact 
for  the  jury,  and  that  the  denial  of  a  motion  for  a  nonsuit 
was  proper. 

E.  E.  Spra^ue  for  the  appellant. 

Jcrnies  W.  Covert  for  the  respondent. 

Johnson,  J.,  reads  for  reversal  and  new  trial ;  Gbover  and 
Bapallo,  JJ.,  conenr. 

For  aflSrmance,  Ohuboh,  Ch.  J.,  Folgbb,  Allen  and 
Andrews,  J  J. 

Judgment  affirmed. 


Mast  A.  Rttteb  et  al.,  Respondents,  v.  John  W.  Wobth, 

Appellant. 


58    627 
160      60 


In  an  action  of  ejectment  defendant  claimed  title  to  one  of  the  lots  in 
question  under  a  comptroller's  deed,  which  recited  a  sale  of  the  lot  for 
non-payment  of  taxes  assessed  as  non-resident.  Plaintiffs  thereupon 
proved  by  the  assessment  rolls  of  the  town  for  the  years  when,  accord- 
ing to  the  comptroller's  certificate  of  sale,  it  was  returned  as  so  assessed, 
that  for  those  years  it  was  assessed  not  as  non-resident  lands  but  to  a 
former  owner.  Hdd^  that  this  was  suci)  an  irregularity  as  rendered  the 
comptroller's  sale  and  deed  void.  The  general  law  as  to  the  return  of 
land  to  the  comptroller,  for  the  non-payment  of  taxes,  is  not  changed  as 
to  the  county  of  Kings  by  the  act  respecting  the  return  of  collector's 
warrants  in  said  county.     (Chap.  206,  Laws  of  1838.) 

Defendant's  answer  alleged  as  to  other  lots,  in  substance,  that  they  were 
purchased  and  paid  for  by  him  at  a  sale  by  a  master  in  chancery; 'that 
he  agreed  with  one  W.  (under  whom  plaintiffs  claimed)  to  let  him  have 
the  lots  and  take  the  master's  deed  direct  to  himself  upon  his  paying  the 
amount  bid  and  expenses;  that  the  master  made  out  his  deed  to  W.  and 
delivered  it  to  defendant,  from  whom  W.  obtained  it  by  fraud,  without 
payment  and  upon  his  promise  to  return  it.  The  court  upon  the  trial 
excluded  evidence  to  sustain  this  defence.  Hdd  (Gboyeb,  J.,  dissenting), 
error;  that  if  the  defence  was  established  *there  was  not  a  delivery  of 
the  deed  to  W. ,  so  as  to  vest  the  title  in  him. 

Plaintiffs  claimed  as  heirs  at  law  of  R  Defendant  set  up  in  his  answer  a 
prior  suit,  still  pending,  brought  by  plaintiffs,  together  with  the  widow 
of  R,  to  recover  possession  of  two  of  the  lots  in  question,  and  offered 
evidence  to  prove  the  same,  which  was  rejected.    Held^  error;  that  the 
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fact  that  R/s  widow  was  co-plaintiff  in  the  former  action  was  no  obstacle 
to  the  recovery  by  them  of  their  interest  in  the  lots;  and  that  proof  of 
the  former  suit  would  abate  this  action  as  to  the  lots  embraced  therein, 
leaving  it  to  proceed  as  to  the  other* 

A  certificate  of  acknowledgment  to  a  deed  stated  that  the  identity  of  the 
person  acknowledging  was  proved  to  the  officer  by  a  witness  named,  who, 
being  sworn,  stated  his  place  of  residence  and  that  he  knew  the  persons 
proposing  to  acknowledge  to  be  the  identical  ones  described  in,  and 
who  executed  the  deed.  Held^  sufficient  within  the  recording  act  (1  R 
S.,  758,  g  9);  that  it  was  not  necessary  to  state  in  the  certificate  that  the 
officer  had  satisfactory  evidence  of  the  identity  of  the  person  acknowl- 
edging, and  that  the  facts  stated  did  show  that  he  had  such  evidence. 

HUier  v.  Worth,  1  N.  Y.  8.  C.  (T.  &  C),  406,  reversed. 

(Argued  April  23, 1874;  decided  June  16,  1874.) 

This  was  an  action  of  ejectment  to  recover  the  possessioa 
of  premises  described  as  lots  ten,  twelve  and  twenty-four 
in  block  five  in  the  county  of  Kings.  (Reported  below,  1  if. 
Y.  S.  C.  [T.  &  C],  406.) 

The  plaintiffi  proved  title  in  fee  in  John  Ritter  of  lot  twenty- 
four  ;  that  said  Ritter  died  leaving  Jane  Ritter,  his  widow,  and 
the  plaintiffs,  his  only  children  and  heirs  at  law.  Defendant 
claimed  title  to  said  lot  under  a  comptroller's  deed  dated 
January  2d,  1869,  conveying  the  lot  to  him,  which  recited 
that  the  same  had  been  returned  for  non-payment  of  taxes 
assessed  thereon  as  non-resident  and  had  been  sold  therefor. 
Plaintiffs  introduced  the  comptroller's  certificate  of  sale  stat- 
ing that  the  lot  was  returned  as  assessed  and  taxed  as  non> 
resident  lands  for  the  years  1857  and  1860.  They  then  intro- 
duced the  assessment  rolls  of  the  town  for  those  years,  in 
which  it  appeared  that  the  lot  was  assessed  to  one  John 
Oberkircher  (a  former  owner)  as  owner,  and  taxed  to  him 
as  such.  Held^  that  the  lot  was  not  legally  returned ;  that 
the  act  respecting  the  return  of  collector's  warrants  for  the 
county  of  Kings  (chap.  206,  Laws  of  1838)  did  not  change 
the  general  law  in  respect  to  said  county  as  to  the  return  of 
lands  to  the  comptroller;  and  that,  therefore,  the  comp- 
troller's deed  was  void,  and  a  direction  by  the  court  of  a 
verdict  for  plaintiffs  as  to  said  lot  was  proper. 

Plaintiffs  offered  in  evidence  deeds  to  John  Ritter  of  lots 
ten  and  twelve.     These  were  objected  to  by  defendant  on  the 
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ground  that  the  acknowledgments  did  not  show  that  the 
officer  taking  the  acknowledgments  knew,  or  had  satisfactory 
evidence,  that  the  persons  niaking  them  were  the  grantors. 
(1  R.  S.,  758,  §  9.)  The  certificates  of  the  acknowledgments 
each  stated,  in  substance,  that  the  grantors  (naming  them) 
appeared  before  the  officer  and  severally  acknowledged  the 
execution  of  the  deed,  and  at  the  same  time  appeared  a  wit- 
ness (named),  to  the  officer  known,  who,  being  by  him  duly 
sworn,  testified  that  he  resided  in  the  city  and  county  of  New 
York;  that  he  knew  "the  parties  befare  mentioned  (the 
grantors)  to  be  ihe  individuals  described  in  and  whom  he 
saw  execute  the  within  deed."  The  court  overruled  the 
objection  and  received  the  deed  in  evidence.  Seld,  no  error, 
on  the  ground  above  stated. 

Defendant's  answer,  among  other  detences,  alleged  that 
lots  ten  and  twelve  were  sold  at  auction,  under  and  in  pur- 
suance of  a  decree  in  chancery  by  a  master,  and  bid  off  by 
defendant,  who  paid  the  purchase-price  and  expenses ;  that 
defendant  agreed  with  one  Augustus  Walters  (under  whom 
plaintiffs  claimed)  to  let  him  have  the  lots  on  payment  of 
the  amount  defendant  had  paid,  and  in  consequence  the 
master's  deed  was  made  out  direct  to  Walters  and  delivered 
to  defendant  who,  induced  by  false  and  fraudulent  repre- 
sentations of  Walters,  allowed  him  to  take  the  deed  to  show 
to  his  wife,  he  agreeing  to  return  it  and  bring  the  money  ; 
that  Walters,  instead  thereof,  put  it  on  record  and  soon 
thereafter  absconded;  that  he  never  paid  the  purchase- 
money  or  had  possession.  Defendant  offered  evidence  to 
sustain  this  defence ;  this  was  excluded  by  the  court.  Held 
(Obover,  J.,  dissenting),  error,  as  above  stated. 

Defendant  also  alleged  that,  prior  to  the  beginning  of  this 
action,  plaintiffs,  together  with  said  Jane  Walters,  commenced 
an  action  in  the  Supreme  Court  to  recover  possession  of  said 
lots  ten  and  twelve,  which  action  was  still  pending  unde- 
termined. Evidence  to  sustain  this  defence  was  also  excluded. 
ffdd,  error,  as  above. 

S.  W.  Judson  for  the  appellant. 
O.  D.  Brower  for  the  respondents. 
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Gboybb^  J.,  reads  for  reversal  and  new  trial. 

All  concar  on  the  groand  of  error  in  rejecting  evidence  of 
former  suit  pending,  and  also  hold  the  rejection  of  proof  as 
to  the  delivery  of  deed  to  Walters  error;  disagreeing  with 
opinion  on  this  point. 

Judgment  reversed. 


Lewis  L.  Leaoh,  Administrator,  etc.,  Respondent,  v,  Zena8 

C.  Leach,  Appellant. 

(Submitted  May  28, 1874 ;  decided  June  16, 1874.) 

James  B,  Jenkins  for  the  appellant. 

Henry  Barclay  for  the  respondent. 

Agree  to  affirm  on  opinion  of  Pabkbb,  J.,  in  court  below. 
All  concur. 
Judgment  affirmed. 


Ann  Eliza  Ives,  Administratrix,  etc.,  Respondent,  v.  The 
Memphis,  £l  Paso  and  Pacific  Railroad  Company, 
Appellant. 

(Argued  June  2, 1874  ;  decided  June  16,  1874.) 

J.  Alfred  Davenport  for  the  appellant. 

George  F,  Oomstook  for  the  respondent. 

Agree  to  dismiss  on  opinion  of  Gbover,  J.,  in  Foot  v. 
Lathrop  (41  K  Y.,  358). 
All  concur. 
Appeal  dismissed. 
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JnuA  Sheehan,  Respondent,  v.  James  M.  Edgab,  Jr.,  et  al., 

Appellants. 

^Submitted  June  8, 1874;  decided  June  16,  1874.) 

This  was  an  action  to  recover  damages  for  injaries  received 
by  plainti£E,  through  the  alleged  carelessness  of  defendants' 
servant. 

Plaintiff  was  crossing  Ninth  avenue,  in  the  city  of  New 
York,  at  the  Twenty-second  street  crossing,  from  the  west  to 
the  east  side.  When  near  the  east  side  she  was  intercepted 
by  a  passing  truck.  She  stopped  on  the  cross-walk  to  let  the 
truck  pass,  when  a  horse  and  wagon,  belonging  to  defendants, 
in  charge  of  a  boy  who  was  driving  fagt,  came  diagonally 
across  the  avenue,  strack  her,  and  she  was  thrown  down  and 
injured.  She  heard  the  noise  of  the  horse  and  wagon  when 
within  a  few  feet  of  her,  raised  her  hands  and  called  to  the 
boy,  but  he  neither  saw  nor  heard  her.  Hdd,  that  the  facts 
justified  a  finding  of  negligence  on  the  part  of  defendants  and 
of  no  contributory  negligence  on  the  part  of  plaintiff. 

Upon  the  question  of  damages,  evidence  was  received 
under  objection  as  to  continuing  effect  of  injury  up  to  time 
of  trial,  of  expenses  incurred,  loss  of  wages,  etc.  Sddj 
proper,  the  court  citing  Hansom  v.  N'.  Y.  and  E,  R.  R.  Co. 
(15  N.  Y.,  4:15);  Curtis  v.  R.  and  S.  R.  R.  Co.  (18  id.,  534) ; 
Filer  v.  iT.  T.  C.  R.  R.  Co.  (49  id.,  42). 

C.  S.  Spencer  for  the  appellants. 

Oscar  Frishee  for  the  respondent. 

Andbews,  J.,  reads  for  afiirmance. 
All  concur. 
Judgment  affirmed. 
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Ltman  Tiffany  et  al.,  Kespondents,  v.  Benjahin  F.  Clash 

et  al.,  Appellants. 

The  rule  prohibiting  a  trustee  from  dealing  with  the  trust  estate  to  his  own 
benefit,  without  the  knowledge  and  assent  of  the  cestui  que  trutt, 
applies  to  a  case  where  one  of  several  trustees,  who  is  also  one  of  the 
beneficiaries  of  the  trust,  with  his  co-trustees,  sells  and  conveys  trust 
estate  to  himself,  or  to  another  for  his  benefit ;  and  such  sale  can  be 
repudiated  by  the  other  ce$tuis  que  trust. 

In  an  action  by  the  latter  to-  set  aside  the  conveyance,  it  is  not  necessary  for 
them  to  show  a  restoration  or  offer  to  restore  the  consideration  paid, 
they  having  received  no  portion  thereof. 

(Argued  June  8, 1874;  decided  June  16, 1874.) 

This  action  was  brought  by  plaintiffs,  as  residuary  devi- 
sees under  the  will  of  George  Fox,  deceased,  in  the  event 
of  the  death  of  his  son,  William  W.  Fox,  without  issue 
(which  contingency  had  happened),  to  set  aside  two  deeds, 
o!ie  by  the  executors  and  trustees  under  the  will  to  defendant 
Benjamin  F.  Clark,  for  the  nominal  consideration  of  $62,500, 
and  the  other,  of  most  of  the  premises  sq  conveyed,  by  said 
Clark  to  Emma  Fox,  wife  of  William  W.  Fox,  one  of  the 
executors  and  trustees.  The  complaint  alleged  that  the  sale 
to  Clark  was,  in  fact,  in  the  interest  and  for  the  benefit  of 
said  William  W.  Fox,  and  with  an  understanding  between  him 
and  Clark,  in  pursuance  of  which  the  premises  were  con- 
veyed to  Mrs.  Fox.  PlaintiflFs  claimed  that  the  sale  was, 
therefore,  in  substance,  by  a  trustee  to  himself,  and  so  void. 
The  defendants  were  the  surviving  executors  of  George  Fox, 
the  said  Clark  who  was  also  one  of  the  heirs  and  next  of  kin 
of  William  W.  Fox,  together  with  the  other  heirs  and  next 
of  kin  and  the  administrator  with  will  annexed  of  said 
William  W. 

The  court  found,  among  other  things,  that  the  deed  by  the 
executors  to  Clark  was,  in  fact,  for  the  benefit  of  William 
W.  Fox,  who  paid  the  whole  consideration  therefor,  which 
was  by  a  check  of  said  William  of  $20,000  (subsequently 
paid),  and  a  receipt  signed  by  him  for  $42,500,  to  apply 
upon   a  legacy  of  $100,000  given  him  by  the  will.     That 
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William  was  then  in  the  possession  of  the  premises,  and  con- 
tinaed  thereafter  to  receive  the  rents  and  profits,  and  that  no 
consideration  was  paid  upon  the  conveyance  by  Clark  to  Mrs. 
Fox.  That  prior  to  the  deeds,  William  W.  Fox,  as  executor, 
had  taken  possession  of  personal  property  and  assets,  and  had 
converted  the  same  to  his  own  use,  sufficient  to  pay  a  large 
portion,  if  not  all  of  the  legacy  to  him,  and  that  there  was 
not  the  sum  of  $42,500  due  him  at  the  time  he  gave  his 
receipt.  That  the  said  William  concealed  from  the  other 
executors  the  fact  of  his  interest  in  the  purchase,  from 
whom  he  also  concealed  the  fact  that  he  had  assets  sutUcient 
to  pay  his  legacy,  and  that  the  inducement  to  the  sale  was  to 
raise  funds  to  pay  the  legacy. 

The  court  directed  judgment  setting  aside  the  deeds  upon 
payment  to  the  administrator  of  William  W.  Fox,  of  the 
$20,000,  with  interest  from  the  time  of  his  death,  and  that, 
upon  such  payment,  the  heirs  at  law  of  said  William  and  the 
surviving  executors  of  George  Fox  quitclaim  to  the  residuary 
devisees  all  their  interest  in  the  premises  conveyed  by  Clark 
to  Mrs.  Fox,  and  that  from  the  $20,000  be  deducted  the  costs 
and  allowance  of  the  plaintiffs,  and  of  the  surviving  execu- 
tors of  George  Fox,  provided,  however,  that  the  said  prem- 
ises remain  subject  to  the  administration  of  the  estate  of 
said  George  Fox,  and  to  the  payment,  with  his  other 
estate,  of  any  legacies  left  unpaid.  Fleld^  no  error;  that 
the  deeds  were  voidable  at  the  election  of  the  residuary 
devisees  for  the  reasons  above  stated ;  nor  could  the  trans- 
action be  upheld,  upon  the  ground  that  it  was  the  taking 
by  William  W.  Fox  of  a  portion  of  the  real  estate  in  payment 
of  the  specific  legacy,  as  the  co-executors  were  induced  to 
part  with  the  estate  by  representations  not  true,  and  did  not 
exercise  their  judgment  in  opposition  to  the  interest  of  said 
William;  that  a  previous  restoration  or  offer  to  restore  what 
was  received  from  Clark  was  not  required,  as  Clark  had  no 
right  thereto,*  he  merely  representing  William  W.  Fox ;  and 
a8  plaintiffs,  being  entu'e  strangers  to  the  contract  they  were 
seeking  to  set  aside,  could  not  restore  what  the  executors  had, 
and  from  which  they  had  received  nothing,  that,  although 
SiCKBLS— Vol.  XIIL       80 
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judgment  might,  for  all  purposes,  as  well  have  been  merely 
to  annul  the  conveyances,  as  it  did  not  appear  that  there  were 
any  debts  or  legacies  unpaid,  and  as  the  premises  were  left 
subject  to  the  necessities  of  the  administration  of  the  estate 
of  George  Fox,  the  result  was  practically  the  same.  But, 
held^  that  there  was  an  omission  in  the  judgment,  in  not 
inserting  a  limit  of  time  within  which  the  devisees  should 
elect  whether  they  will  or  not  avail  themselves  of  the  pro- 
visions in  their  favor,  that  it  should  be  so  modified  as  to 
require  the  payment  of  the  $20,000  to  the  administrator  of 
William  W.  Fox,  within  sixty  days,  and  his  receipt  therefor, 
duly  proved,  should  be  produced  to  the  parties  required  to 
convey,  and  a  release  in  due  form  tendered  to  them  for  exe- 
cution. If  the  administrator  refuse  to  accept  or  receipt  that, 
the  fact  should  be  proved  to  the  satisfaction  of  a  judge  of  the 
Supreme  Court,  and  in  case  the  election  was  not  thus  made 
known,  that  appellants  have  liberty  to  apply  to  the  court 
below  for  further  order. 

As  to  costs,  the  court  hdd^  that,  this  being  an  equity  action, 
they  were  in  the  discretion  of  the  court  below,  and  could  not 
be  reviewed  here,  and  that,  were  it  otherwise,  they  were 
properly  ordered  paid  out  of  the  $20,000  belonging  to  the 
estate  of  William  W.  Fox,  whose  vicious  conduct  gave  occa- 
sion and  necessity  for  the  action. 

F.  Jf.  Bwfiga  for  the  appellants. 

John  E.  Pa/rsona  for  the  respondents. 

FoLOER,  J.,  reads  for  modification  of  judgment,  and, 
modified,  aflSrmed. 
All  concur. 
Judgment  accordingly. 
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Calvis  Witty,  Respondent,  v.  Edwabd  Matthews,  Appel- 
lant. 

(Argued  June  8, 1874;  decided  Juae  16,  1874.) 

D,  P.  Barnard  and  E.  Ddafield  Smith  for  the  appellant. 

John  H.  Bergen  for  the  respondent. 

Agree  to  aflSrm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Emma  P.  Lookbow,  Executrix,  etc.,  Respondent,  v.  Pateick 

K.  H0BGA.N,  Appellant. 

(Argued  May  27, 1874 ;  decided  June  19, 1874.) 

This  action  was  brought  to  recover  rent  and  for  repairs,  also 
for  improvements  put  upon  the  demised  premises  by  defend- 
ant (the  tenant)  and  removed  by  him.  The  lease  contained  a 
covenant  on  the  part  of  defendant  to  make  such  improve- 
ments as  he  might  require,  also  to  make  all  necessary  repairs 
and  to  keep  the  same  in  tenan table  order  at  his  own  cost,  and 
to  leave  all  the  improvements  upon  the  premises  at  the  expira- 
tion of  the  lease. 

The  defence  was,  that  the  premises  became  untenantable 
because  of  the  settling  of  the  rear  wall  of  the  building,  owing 
to  the  original  defective  construction  of  the  foundation,  and 
defendant  had  therefore  abandoned  them.  He  claimed  that  his 
covenant  to  repair  did  not  cover  such  a  defect,  and  that  under 
the  statute  (chap.  345,  Laws  of  1860)  the  premises  having 
thus  became  untenantable  he  was  exonerated  from  the  pay- 
ment of  the  rent.  Held^  that,  as  the  covenant  was  absolute 
to  make  all  necessary  repairs  and  keep  the  premises  in  ten- 
antable  order,  and  no  fraud  on  the  part  of  the  landlord  hav- 
ing been  shown,  defendant  was  bound  to  make  the  repairs 
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irrespective  of  the  cause  of  the  defect,  and  defendant  having 
abandoned  the  premises  without  making  the  i*epairs  the  laud- 
lord  had  a  right  to  make  them  and  recover  the  expenses 
(  Ward  v.  KeUey^  38  N.  Y.,  80) ;  that  it  being'by  his  own  fault 
that  the  premises  had  become  untenantable,  he  was  not 
exonerated  from  the  payment  of  rent ;  also  that  he  was  liable 
for  the  value  of  the  improvements  removed.  {BiMock  v. 
Dommett^  6  Term^  650;  Auworth  v.  Johnson^  24  Eng.  C. 
L.,  298 ;  Beach  v.  Orain^  2  N.  Y.,  86 ;  Myers  v.  Buttis,  35 
id.,  269.) 

The  lease  also  contained  a  clause  that  defendant  should 
surrender  the  premises  at  the  expiration  of  his  term  in  as 
good  condition  as  at  the  commencement,  reasonable  use  and 
wear  and  damages  by  the  elements  excepted.  Ifeldj  that  this 
did  not  so  qualify  the  preceding  clause  as  to  excuse  defend- 
ant from  repairing  the  wall ;  that  the  only  exemption  intended 
was  in  respect  to  the  wear  of  the  premises  and  injuries  by  the 
elements,  and  the  settling  of  the  wall  could  not  be  attributed 
to  either. 

Sa/miteL  Hand  for  the  appellant. 

Warren  G.  Brown  for  the  respondent. 

Grovee,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Robert  P.  Getty  et  al..  Respondents,  v.  Henry  F.  Spauldino 

et  al..  Appellants. 

Where,  pending  an  action  in  the  Supreme  Court,  one  or  more  of  several 
co-plaintiffs  transfer  his  or  their  interest  to  the  others,  it  is  within  the 
power  and  discretion  of  the  court  to  allow  those  succeeding  to  the 
interests  to  continue  the  action  in  their  own  name.  (Code,  §  ISl.) 
And  an  order  to  that  effect  is  not  appealable  to  this  court. 

Whether,  in  such  case,  any  objection  which  could  have  been  made  to  an 
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improper  joiDdcr  of  plaintiffs,  had  the  suit  been  continued  in  the  name» 
of  the  original  plaintiff,  can  be  insisted  upon,  qucgre. 
Plaintiffs*  complaint  set  forth  a  cause  of  action  for  fraud  in  a  contract  for 
the  purchase  of  lands  and  asked  to  have  the  contract  rescinded.  Upon 
the  trial  it  appeared  that  a  rescission  was  impossible  and  the  complaint 
was  dismissed.  The  judgment  was  reversed  by  the  Commission  of 
Appeals  and  new  trial  ordered.  An  order  was  then  granted  allowing 
plaintiffs  to  amend  complaint  by  setting  up  farther  allegations  of  fraud 
and  asking  to  charge  defendants  as  trustees,  and  requiring  them  as  such 
to  account  for  and  restore  what  they  had  unlawfully  obtained.  Held, 
that  the  amendment  was  within  the  power  of  the  court  to  grant,  in  its 
discretion  (Code,  §  173),  as  were  also  the  terms,  and  that  the  order  was 
not  reviewable  here. 

(Argued  June  2,  1874 ;  decided  June  19,  1874.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirm- 
ing a  Special  Term  order  allowing  plaintiffs  to  amend  the 
Bttmmons  and  complaint.  (Reported  below,  1  Hnn,  115 ;  3  N. 
Y.  S.  C.  [T.  &  C],  174.) 

The  original  complaint  alleged,  in  substance,  that  the  firms 
of  R.  P.  Getty  &  Son,  J.  A.  Amelnng  &  Son  and  J.  H. 
Holcomb,  individually  (the  members  of  which  firms,  together 
with  Holcomb,  were  the  plaintiffs),  were  each  induced  to  sub- 
scribe $6,000  to  an  agreement  for  the  purchase  of  oil  lands 
in  Pennsylvania  by  fraud  of  some  of  the  defendants,  which 
subscriptions  they  paid.  They  asked  to  have  the  contract 
rescinded.  It  appeared  upon  the  trial  that  a  rescission  was 
impossible  as  the  parties  could  not  be  restored  to  their  original 
status.  The  complaint  was  dismissed  and  judgment  entered 
for  defendants,  which  was  affirmed  by  the  General  Term  but 
was  reversed  in  the  Commission  of  Appeals.  (See  54  N.  Y., 
403.)  The  plaintiffs  Robert  P.  and  Samuel  Getty,  compos- 
ing the  firm  of  R.  P.  Getty  &  Son,  upon  affidavit  showing, 
among  other  things,  that  since  the  commencement  of  the 
action  they  had  purchased  and  taken  assignments  of  the 
interests  of  the  other  plaintiffs,  moved  that  the  suit  be  con- 
tinued in  their  names,  and  the  names  of  their  co  plain  tiffs  be 
stricken  out  of  the  summons  and  complaint ;  also  that  the 
complaint  be  amended  by  setting  forth  various  other  allega- 
tions of  fraud  developed  upon  the  first  trial.  The  motion 
was  granted  upon  payment  of  twenty  dollars  costs.     //^W, 
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that  the  order  was  -within  the  discretion  of  the  court  and  not 
reviewable  here,  as  above  stated. 

John  E,  DeveUn 'tor  the  appeUant^s.  _ 

Sam%^l  Hwnd  for  the  respondents. 

Per  Ouricmh  memorandum  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 
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YiBGiL  Gbist,  Bespondent,  v.  The  Esib  Bailwat  Compaitt, 

Appellant 

In  an  action  against  a  railroad  company  to  recover  for  baildings  destroyed 
by  flrC)  alleged  to  have  been  occasioned  by  coals  from  defendant's 
engine,  after  testimony  has  been  given  tending  to  exclude  the  probability 
that  the  fire  originated  from  another  source,  evidence  that  defendant's 
engines  passmg  on  other  occasions  emitted  sparks  and  coals,  which  fell 
further  from  the  track  than  the  building  destroyed,  is  proper. 

It  is  not  required  that  plaintiff's  preliminary  evidence  should  exclude  all 
possibility  of  another  origin,  or  that  it  be  undisputed.  It  is  sufficient 
if  it  presents  a  question  for  the  jury. 

(Argued  June  11, 1874  ;  decided  June  19, 1874.) 

This  was  an  action  to  recover  damages  for  the  destruc- 
tion of  plaintiff's  barn  and  contents  by  fire  alleged  to  have 
been  occasioned  by  coals  from  one  of  defendant's  engines. 
(Reported  below,  1  N.  Y.  8.  C.  [T.  &  C],  435.) 

The  evidence  of  plaintiff  tended  to  show  that  there  was  no 
probability  that  the  tire  was  caused  otherwise  than  by  fire  from 
the  engines.  Defendant's  testimony,  on  the  contrary,  tended 
to  show  a  probability  that  the  fire  was  otherwise  caused.  Plain- 
tiff' was  allowed  to  prove,  under  objection,  that  engines  pass- 
ing on  defendant's  road,  upon  other  occasions,  emitted  sparks 
and  coals  which  fell  further  from  the  track,  than  the  barn. 
Heldy  no  error,  as  above,  citing  Shddon  v.  H,  R,  R,  R.  Co,  (14 
N.  Y.,  218) ;   Hinds  v.  Barton  (25  id.,  544). 
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The  court,  in  charging  the  jury,  after  defining  negligence  to 
be  an  act  which  a  prudent  man  under  the  circumstances  would 
not  do,  or  the  omission  to  take  a  precaution  which  a  prudent 
man  under  the  circumstances  would  have  taken,  and  alter  stat- 
ing that  if  the  doing  such  an  act  or  the  failure  to  take  such 
precaution  produced  the  injury,  defendant  was  liable,  charged 
that  it  was  the  duty  of  the  defendant  to  use  every  precaution 
known  to  human  skill  to  prevent  injury.  Directly  thereafter 
the  court  stated  that  the  testimony  on  the  part  of  defendant 
was  that  the  spark  arresters  used  by  it  were  the  best  known 
in  practical  use,  and  charged  that  if  the  jury  found  that  to  be 
true,  then  the  defendant  complied  with  the  law  which  only 
required  it  to  have  the  best  appliances  known  to  practical 
use.  Hdd^  that  while  the  portion  declaring  it  to  be  the  duty 
of  defendant  to  use  every  precaution  known  to  human  skill 
was  erroneous,  yet  it  was  so  explained  and  qualified  by  the 
other  portions  of  the  charge  that  defendant  could  not  have 
been  injured ;  that  as  the  only  evidence  of  negligence  was  in 
the  use  of  defective  spark  arresters,  the  finding  of  the  jury 
was  necessarily  to  the  eifect  that  the  fire  was  occasioned  by 
fire  emitted  from  the  engine  in  consequence  of  such  defect ; 
and  in  referring  to  these,  the  court  laid  down  the  correct  rule. 

Amasa  J.  Parker  for  the  appellant. 

Samud  ffa/nd  for  the  respondent. 

Gboveb,  J.,  reads  for  affirmance. 

All  concur ;  Folgee,  J.,  concurring  in  result. 

Judgment  affirmed. 


The  Buffalo  and  Hambuegh  Tuenpike  Company,  Respond- 
ent, V.  The  Cnr  of  Buffalo,  Appellant. 

A  municipal  corporation  is  liable  for  the  tortious  acts  of  its  agent,  where 
it  appears  that  the  agent  was  expressly  authorized  to  do  the  acts,  or  that 
they  were  done  in  good  faith,  in  pursuance  of  a  general  authority  to  act 
for  the  corporation  on  the  subject  to  which  they  relate. 

A  municipal  corporation  can  act  in  the  first  instance  only  by  its  common 
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council,  board  of  trustees,  or  other  governing  body;  the  acts  of  this 
body  are  the  acts  of  the  corporation,  and  for  them  it  is  liable. 

(Submitted  June  11, 1874;  decided  June  19, 1874.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
destruction  of  a  toll-bridge  belonging  to  plaintiff.  (Reported 
below,  1  N.  Y.  S.  C.  [T.  &  C],  537.) 

Plaintiff,  a  corporation  organized  under  chapter  11,  Laws 
of  1830,  having  a  turnpike  road,  erected,  in  1844,  a  bridge 
over  Buffalo  creek,  connecting  their  road  with  Ohio  fetreet  in 
the  city  of  Buffalo.  This  bridge  was  within  the  bounds 
of  the  city,  and  the  creek  was  under  the  care  and  control  of 
the  defendant,  as  a  public  highway.  For  the  purpose  of 
improving  this  way,  in  1865,  it  enlarged  the  channel  of  the 
creek  at  the  north  end  of  the  bridge,  so  that  vessels  miglit 
pass  through  the  enlarged  portion.  This  enlargement  cut  off 
the  bridge  from  connection  with  the  street,  and  the  city  had 
built  a  swing  bridge  over  this  new  part  of  the  channel.  This 
was  built  under  and  in  pursuance  of  resolutions  and  proceed- 
ings of  the  common  council.  The  plan  and  specifications 
therefor,  presented  by  the  city  surveyor  and  adopted  by  the 
common  council,  embraced,  as  a  part  of  the  necessary  work, 
the  lowering  of  plaintiff's  bridge,  and  the  removal  west- 
wardly  of  its  north  end  about  eight  feet,  so  as  to  bring 
it  on  a  line  with  the  swing  bridge.  The  common  council 
entered  into  a  contract  with  Gallagher  &  Clark  for  con- 
structing the  swing  bridge,  and  making  the  necessary  alter- 
ations in  plaintiff's  bridge  as  above  stated,  the  work  to  be 
done  under  the  direction  of  the  city  survej^or.  In  moving 
the  bridge,  the  work  was  done  so  carelessly  that  the 
bridge  was  thrown  down  and  destroyed.  In  the  year 
1848,  an  act  was  passed  (chap.  198,  Laws  of  1848)  author- 
izing defendant's  common  council,  on  giving  plaintiff  fifteen 
months'  notice,  to  order  the  construction  of  a  draw  in 
plaintiff's  bridge,  or  of  a  toll  float-bridge  in  place  thereof, 
and  in  case  plaintiff  should  refuse  to  comply,  to  remove  the 
bridge,  defendant  losing  all  right  to  replace  the  same.  In 
1852  the  common  council  gave  plaintiff  notice  to  constrnct 
such  a  draw.     In  1855  a  resolution  was  passed,  in  substance, 
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that  proceedings  be  taken  to  widen  the  channel  of  the  creek, 
and  to  construct  a  swing  bridge  over  the  enlarged  part,  pro- 
vided plaintiff  would  pay  one-fourth  the  expense  and  should 
enter  into  a  contract  to  furnish  a  man  to  tend- the  swing 
bridge  as  long  as  it  used  its  bridge  as  a  toll  bridge.  Plaintiff 
complied  with  these  conditions.  In  October,  1861,  the  common 
council  passed  a  resolution  directing  the  street  commissioners 
to  remove  plaiutifPs  bridge,  unless  plaintiff'  remove  it  within 
ten  days  after  service  of  a  copy  of  the  resolution.  There- 
upon plaintiff  brought  an  action  against  the  defendant  here 
and  the  street  commissioner  to  prevent  the  removal  of  the 
bridge.  TJiis  was  decided  in  favor  of  plaintiff,  and  defendant 
enjoined  from  acting  under  its  ordinance,  but  without  pre- 
judice to  its  right  to  take  new  proceedings  under  the  act  of 
1848.  Thereupon,  on  the  15th  December,  1862,  defendant's 
common  council  passed  a  resolution  requiring  plaintiff  to 
construct  a  draw  in  its  bridge  fifty  feet  wide,  after  fifteen 
months'  notice,  as  provided  by  said  act  of  1848,  a  copy  of 
which  was  served  on  plaintiff.  On  the  16th  May,  1864,  the 
common  council  passed  a  resolution  in  effect  renewing  and 
carrying  into  effect  the  enlargement  project,  which  was  the 
inauguration  of  the  proceedings  under  which  the  work  was 
done  as  above  stated.  At  the  close  of  the  evidence  defend- 
ant's counsel  nioved  for  a  nonsuit  upon  the  ground  that 
defendant,  by  virtue  of  the  act  of  1848  and  the  proceedings 
thereunder  (plaintiff  having  neglected  to  construct  a  draw), 
was  authorized  to  remove  the  bridge  and  was  therefore  not 
liable  for  the  damages  sustained  by  plaintiff  in  consequence 
of  such  removal ;  also,  that  if  the  destruction  of  the  bridge 
was  a  tortious  act  defendant  could  not  be  held  liable  because 
huch  act  was  not  authorized  by  its  charter,  and  the  action  of 
the  common  council  in  reference  thereto  void.  The  motion 
was  denied  and  defendant  excepted.  The  referee  directed 
judgment  for  the  value  of  the  bridge  at  the  time  of  its  destruc- 
tion, with  interest.  Ileld^  no  error ;  that  defendant  was  not 
authorized  to  take  possession  of  plaintiff's  property,  and  the 
act  was  a  trespass ;  that  it  was  not  justified  by  the  act  of  1848, 
as  that  authorized  not  a  confiscation  of  the  use  of  the  bridge 

to  defendant  but  its  entire  removal,  which  was  not  what 
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defendant  was  attempting  to  do ;  that  it  did  not  appear  that 
the  acts  of  defendant  were  a  legitimate  following  up  of  pro- 
ceedings under  the  statute,  but  the  carrying  out  of  a  plan  coti- 
tem plating  a  saving  and  continuance  of  the  use  of  the  bridge, 
and  as  the  authority  was  to  interfere  with  private  lights  in 
property  it  must  be  strictly  adhered  to ;  that  the  work  was 
authorized  by  defendant  (as  the  common  council  were  for  the 
purposes  of  this  action  the  defendant),  but  that  it  was  imma- 
terial whether  the  acts  of  the  common  council  were  to  be 
regarded  as  those  of  defendant  or  as  those  of  its  agents  it  was 
liable,  the  tortious  acts  being  in  the  course  of  the  agency  {Lee 
V.  Village  of  Sandy  HiUy  40  N.  Y..  442) ;  and  that  it  was  no 
defence  that  the  contractor's  negligence  contributed  to  the 
injury,  as  it  was  as  well  the  neglect  of  the  city  surveyor, 
defendant's  officer  and  immediate  agent;  also  hdd^  that 
interest  was  correctly  allowed.    (Sedg.  on  Dam.,  441,  §  385.) 

David  F.  Fay  for  the  appellant. 

Sherman  S.  Rogers  and  John  Ganson  for  the  respondent 

FoLGER,  J.,  reads  for  affirmance. 

All  concur,  except  Andrews,  J.,  not  voting. 

Judgment  affirmed. 


{^  354!    Charles  A.  Wilson,  Kespondent,  v,  Herman  Socks  et  al., 
56  0121  Appellants. 

146    6071  ^^ 

(Submitted  June  12,  1874;  decided  June  19, 1874.) 

This  was  an  action  upon  a  promissory  note  lor  $1,500  made 
by  defendant  Rocke,  payable  to  the  order  of  defendant  Miller, 
and  indorsed  by  the  latter. 

The  note  was  given  by  Rocke  in  part  payment  for  a 
quantity  of  malt  bought  by  him  of  Miller,  who  sold  the  same 
as  agent  for  one  Ernst.  Under  his  agreement  with  Ernst, 
Miller  was  to  receive  five  cent«j  on  a  bushel  commission  on 
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sale,  he  giving  to  Ernst  whatever  was  received,  either  money 
or  notes,  on  sales.  Instead  of  delivering  this  note  to  Ernst  he 
sold  it  to  plaintiff  for  $1,200. 

Plaintiff*  was  a  commission  merchant  and  testified  that  he 
purchased  the  note  as  an  article  of*  merchandise,  having  satis- 
tied  himself  of  the  solvency  of  Rocke.  At  the  close  of 
the  evidence  the  court  remarked  that  there  was  no  defence. 
Defendants'  counsel  urged  that  if  Miller  was  acting  as 
the  agent  for  Ernst,  the  real  owner  of  the  malt,  and 
received  the  note  therefor  under  the  'obligation  to  turn  it 
over  to  his  principal,  and  instead  of  doing  so  passed  it  to  a 
third  party,  defendants  were  not  liable  in  this  action.  The 
court  overruled  this  and  directed  a  verdict  for  plaintiff,  and 
defendants  excepted.  Held^  no  error ;  that  while  it  was  true 
that  where  a  note  is  obtained  from  the  maker  by  Iraud  or 
duress,  or-  is  negotiated  in  fraud  of  the  rights  of  the  real 
owner,  the  onu%  is  u])on  the  holder  of  showing  that  he 
acquired  it  in  good  faith  and  for  value  {First  NaL  Bk.  of  C. 
V.  Green,  43  N.  Y.,  298 ;  Bailey  v.  Bidwell,  13  M.  &  W., 
73  ;  Peacock  v.  Rhodes,  2  Doug.,  633),  it  appeared  here  that 
both  court  and  counsel  assumed  that  plaintiff'  was  such  a 
purchaser,  and  upon  this  assumption  plaintiff's  title  was 
paramount  to  that  of  Ernst  and  he  was  entitled  to  recover ; 
that  the  correctness  of  this  assumption  could  not  be  disputed 
upon  appeal  as  no  question  in  reference  thereto  was  raised 
upon  the  trial  and  no  request  made  to  submit  it  to  the  jury. 

George  Carpenter  for  the  appellants. 

Stephen  D.  Stephens,  Jr.,  for  the  respondent. 

Groveb,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Jeannettb  G.  Shepherd,  Respondent,  v.  Thomas  0.  Shbp- 

HEBD,  Appellant. 

(Argued  June  16,  1874*;  decided  June  19, 1874.) 

Wm.  F.  Shepard  for  the  appellant. 

C.  W.  Sandford  for  the  respondent. 

Agree  to  aflBrm.     No  opinion. 
All  concur. 
Order  affirmed. 


William    A.   Smith,  Respondent,  v.  Ephbaim    N.    Habt, 

Appellant. 

(Submitted  June  12, 1874;  decided  June  19, 1874.) 

This  action  was  brought  to  recover  for  a  quantity  of 
milk  alleged  to  have  been  sold  and  delivered  bj  plaintiff  to 
defendant. 

The  defence  was  that  the  milk  was  sold  to  one  Deyo,  for 
whom  defendant  acted  as  agent.  The  plaintiff,  anticipat- 
ing the  defence,  called  Deyo  as  a  witness,  who  testified  that 
he  received  the  milk  upon  a  contract  between  him  and 
defendant,  by  which  the  latter  agreed  to  fiirnish  him,  at  a 
stipulated  price,  all  the  milk  he  required  in  his  business,  and 
that  he  did  not  purchase  the  milk  of  plaintiff,  or  authorize 
defendant  so  to  do  on  his  account.  On  cross-examination, 
Deyo  was  asked,  whether,  as  a  witness  in  a  suit  brought  by 
other  parties  against  defendant,  he  stated  the  indebtedness 
between  himself  and  defendant,  and  whether,  in  that  state- 
ment, he  credited  the  latter  with  the  milk  received  from 
plaintiff.  Deyo  answered  that  he  was  sworn  and  examined 
ill  the  suit  referred  to,  in  respect  to  the  indebtedness,  and  did 
credit   defendant   with  the  milk.     Upon   the  defence,   the 
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defendant,  as  a  witness,  was  asked  whether,  in  the  snit 
referred  to,  Deyo  credited  him  with  plaintiff's  milk,  or 
whether  it  was  in  any  manner  brought  into  the  account 
between  him  and  Deyo.  This  was  objected  to,  and  excluded 
by  the  referee.  Sddj  error;  that  defendant  was  not  con- 
cluded by  the  denial  of  the  witness,  as  the  evidence  offered 
was  of  statements  made  elsewhere,  inconsistent  with  his  testi- 
mony upon  a  material  point. 

^.  jF".  BuUard  for  the  appellant. 

F.  H.  Bryan  and  Janfies  Lansing  for  the  respondent. 

Andrews,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


Mabgabetta  p.  Basnbs,  Respondent,  v,  Sabah  J.  Stoughton 

et  al..  Appellants. 

(Argued  June  Id,  1874;  decided  June  19, 1874.) 

Reported  below,  2  New  York  Supreme  Court  (T.  cfe  0.), 
672. 


E.W,  Stoughton  for  the  appellants. 

F,  Q,  Salmon  for  the  respondent. 

Agree  to  dismiss  appeal.     No  opinion. 
All  concur. 
Appeal  dismissed. 
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Ebenezer  Pennook,  President,  etc.,  Eespondent,  v.  Chab- 

LOTTB  Stewart  et  al.,  Appellants. 

(Submitted  June  16, 1874;  decided  June  19, 1874.) 

Wm.  C.  Ruger  for  the  appellants. 

Frank  Hiscock  for  the  respondent. 

Agree  to  dismiss  appeal.     Ko  opinion. 
All  concur. 
Appeal  dismissed. 


William  H.  Platt  et  al.,  Executors,  etc.,  Eespondente,  v. 

George  W.  Platt,  Appellant. 

Upon  appeal  to  this  court  from  an  order  of  General  Term  denying  a  motion 
for  a  new  trial,  in  a  case  tried  by  the  court,  where  the  decision  does  not 
authorize  a  final  judgment  but  directs  further  proceedings,  questions  of 
fact  arc  not  reviewable. 

It  is  only  where  a  judgment  rendered  in  an  action  tried  by  the  court  is 
reversed  by  the  General  Term,  and  it  appears  in  the  order  of  reversal 
that  it  was  upon  the  facts,  that  they  can  be  reviewed  here.  (Code,  §  268.) 

It  is  especially  where,  by  reason  of  neglect  or  delay,  rights  have  been 
acquired  which  it  would  be  unjust  to  disturb,  that  a  court  of  equity 
refuses  to  give  its  aid  in  favor  of  an  equitable  claim  when  a  less  period 
than  the  corresponding  one  fixed  by  the  statute  of  limitations  has  elapsed. 
The  objection  of  laches  will  not  be  readily  listened  to  where  there  has 
been  no  material  change  in  the  situation  of  the  defendant  or  in  the  sub- 
ject-matter of  the  action  caused  by  or  growing  out  of  plaintlff*s  delay. 

Laches  cannot  be  said  to  exist  where  a  party  is  ignorant  of  his  rights,  or 
where,  though  apprehensive  of  them,  there  is  such  an  obscurity  in  the 
transaction  tliat  he  must,  with  painstaking,  gather  the  facts  or  the  evi- 
dence of  them  upon  which  the  successful  prosecution  of  the  action  must 
depend. 

(Argued  February  14,  1874  ;  decided  September  22,  1874.) 

This  was  an  appeal  from  an  order  of  General  Term,  deny- 
ing a  motion  for  a  new  trial  on  a  case  made  pursuant  to  sec- 
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tion  268  of  the  Code.     (Reported   below,  2  N.  T.  S.  0. 
[T.  &  C],  225.) 

The  actiou  was  an  equity  one  tried  by  the  court.  The 
decision  did  not  authorize  iinal  judgment,  but  directed  further 
proceedings.  It  was  claimed  upon  the  part  of  the  appellant 
that  the  whole  case,  both  upon  the  facts  and  the  law,  was 
reviewable  here.  Heldy  as  above ;  and  that  this  court  could 
only  scrutinize  the  testimony  so  far  as  to  discover  whether 
there  was  any  competent  evidence  on  which  to  base  the  find- 
ings of  fact  to  which  exceptions  have  been  taken.  Also  that 
there  was  testimony  sufficient  to  establish,  directly  or  by  per- 
missible inference,  the  material  facts  found  and  excepted  to. 

The  action  was  brought  to  set  aside  certain  transfei*s  and 
conveyances  of  personal  and  real  property  made  by  plain tiflEs' 
testator  to  defendant,  upon  the  ground  of  fraud  and  undue 
influence.  Evidence  was  given  upon  the  part  of  plaintiifs 
tending  to  show  that,  by  the  understanding  of  the  parties  at 
the  time  of  the  transaction  complained  of,  the  property  was 
to  be  held  by  defendant  for  the  benefit  of  said  testator.  Tlie 
latter  died  a  little  less  than  three  years  after  the  transfer.  He 
was  then  in  a  feeble  condition  of  mind  and  body,  growing 
worse  until  his  death.  It  did  not  appear  that  he  had  any 
information  of  the  falsity  of  the  representations  which,  as 
alleged,  induced  the  transfer.  He  relied  upon  and  placed 
great  confidence  in  defendant,  and  there  was  no  evidence  that 
the  latter  repudiated  the  understanding,  but  evidence  was 
given  of  acts  showing  a  seeming  observance  of  his  promises. 
This  action  was  commenced  less  than  four  years  after  the 
testator's  death.  It  was  not  until  some  time  after  the  death 
that  defendant  apprised  plaintiffs  that  he  repudiated  his 
promises  as  to  holding  the  property  and  that  he  claimed  the 
same  absolutely.  Defendant  claimed  that  plaintiffs  were 
chargeable  with  ''laches,"  ''acquiescence"  and  "lying  by," 
such  as  should  defeat  a  recovery.  The  court  held  otherwise ; 
that  the  testator  was  not  chargeable  with  acquiescence,  as  the 
defendant  did  not  assert  rights  hostile  to  his ;  nor  with  laches, 
as  he  had  no  knowledge  of  the  falsity  of  the  statements  made ; 
also  that  plaintiffs  were  chargeable  with  neither  under  the 
circumstances  ;  it  also  appearing  that  the  situation  of  defend- 
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ant  and  the  property  had  not  materiallj  changed  in  con- 
sequence of  the  delay.  The  court  laid  down  the  principles 
as  to  laches  as  above  stated,  citing  Blennerhasset  v.  Day  (2 
Ball  &  Beat,  104=) ;  Murray  v.  Palmer  (2  Sch.  &  Lef.,  487). 

Several  of  the  parcels  of  land  conveyed  were  subsequently 
bid  off  by  defendant  upon  foreclosure  sale.  The  Special 
Term  directed  a  reconveyance  holding,  however,  that  he  had 
an  equitable  lien  for  the  amount  paid  by  him  upon  such  sale6 
and  upon  the  mortgages  and  directed  judgment  accordingly. 
Defendant  claimed  here  that  he  had  a  right  to  retain  posses- 
fiion  until  he  had  been  repaid  the  amounts  so  paid  by  him, 
and  that  such  direction  was,  therefore,  erroneous.  Heldj  that 
the  decision,  in  effect,  preserved  the  defendant's  rights,  aud 
although  informal  would  not  be  disturbed. 

Of  the  property  transferred  the  larger  portion  was  the  testa- 
tor's interest  in  partnership  property,  of  which  partnership  he 
and  defendant  were  members.  Among  other  property  was  a 
large  amount  of  bills  receivable  and  book  accounts.  After  evi- 
dence had  been  given  on  the  part  of  plaintiff,  that  prior  to  the 
transfer  defendant  caused  to  be  prepared  lists  of  these  bills  aud 
accounts,  and  that  from  amounts  of  different  items  of  these 
lists  he  directed,  of  his  own  motion  and  without  reference  at 
the  time  to  any  particular  facts,  large  deductions  to  be  made. 
One  of  the  plaintiffs  as  a  witness,  after  it  was  shown  by  hiui, 
without  objection,  that  he  was  acquainted  with  the  value  of 
the  bills  and  accounts,  was  allowed  to  answer,  under  objec- 
tion, whether  the  deductionfr  were  properly  made  or  not.  He 
answered  that  they  were  not.  Hdd^  no  error;  that  the  testi- 
mony was  not  simply  of  opinion  but  was  from  knowledge, 
and  although  the  question  was  general  it  was  for  the  cross- 
examiner  to  test  the  value  of  the  testimony  by  inquiry  as  to 
particular  items  and  as  to  the  exactness  and  extent  of  wit- 
ness's knowledge. 

The  physician  who  attended  the  testator  was  dead  at  the 
time  of  the  trial.  Plaintiffs  were  allowed  to  prove  the  direc- 
tions given  by  him,  on  his  professional  visits,  as  to  the  treat- 
ment of  the  patient.  HeLdy  no  error;  that  the  testimony 
was  proper  as  part  of  the  res  gestve. 

It  appeared  upon  the  trial  that  defendant  had  certain  books 
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of  the  partnership  business  which  he  refused  to  produce  when 
required  by  the  court  so  to  do.  Plaintiffs  were  permitted  to 
ask  a  witness  acquainted  with  the  kind  of  business  carried 
on  how  much  capital  it  would  take  to  carry  on  the  busi- 
ness of  the  partnership.  A  witness  for  defendant  was 
asked  the  same  question.  This  was  objected  to  upon  the 
ground  that  the  books  should  be  produced,  and  objection  sus- 
tained. Hdd^  no  error;  that  for  the  contumacy  of  defendant 
in  refusing  to  produce  the  books  the  court  had  the  right  to 
prevent  him  from  meeting  the  secondary  proof  of  plaintiffs 
with  like  proof.    {Bogart  v.  Brovm^  6  Pick.,  18.) 

Evidence  of  the  declarations  of  the  defendant  that  he  was 
taking  the  property  for  the  purpose  of  holding  and  protecting 
it  for  the  benefit  of  the  testator  and  his  children  was  received 
under  objection.  The  objection  was,  that  a  trust  could  not 
be  established  by  parol.  The  court,  upon  admitting  it,  ruled 
that  it  was  not  received  to  show  a  resulting  trust  or  valid 
agreement,  but  to  show  the  pretended  purpose  of  defendant 
and  his  real  intent  to  obtain  the  property  for  himself.  Held^ 
that  for  the  purpose  for  which  it  was  received  the  evidence 
was  competent. 

Various  other  questions  as  to  the  reception  or  rejection  of 
evidence  were  disposed  of  upon  the  ground  that  the  rulings 
were  proper  under  the  peculiar  circumstances  of  the  case,  or 
that  the  exceptions  were  too  general. 

Frajicis  Kemom^  S.  P.  Nash^  Edward  S.  Clinch  and  S, 
W.  Gaines  for  the  appellant. 

James  Emott,  Charles  Tracey  and  TF.  i?.  Martin  for  the 
respondents. 

FoLGEB,  J.,  reads  for  affirmance. 

All  concur,  except  Chuboh,  Ch.  J.,  not  voting. 

Order  affirmed. 

SicKBiJs — ^VoL.  Xin.       82 
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AzABiAL  B.  Pierce  et  ah,  Respondents,  v.  Obrin  H.  Tuttlb 

et  al.,  Appellants. 

(Submitted  March  26, 1874;  decided  September  22. 1874.) 

This  was  an  action  to  recover  damages  for  the  conversion 
of  a  quantity  of  wheat  in  the  straw  which  the  complaint 
alleged  plaintiffs  owned  as  tenants  in  common.  (Reported 
below,  1  K  Y.  S.  C.  [T.  &  C],  139.) 

It  appeared  upon  the  trial  that  plaintiff  Pierce  was  the 
owner  of  the  farm  upon  which  the  .wheat  was  grown  ;  that, 
in  1866,  he  let  it  to  plaintiff  Weeks,  to  be  worked  on  shares, 
each  to  have  half  the  grain.  Weeks  to  thresh  the  grain  and 
deliver  Pierce  his  half.  In  the  fall  of  1866  Weeks  sowed 
wheat.  On  the  26th  February,  1867,  Pierce  contracted  to 
sell  and  convey  the  farm  to  defendant  Tuttle,  who  took  pos- 
session, under  the  agreement,  in  April,  1867.  Weeks  cut 
the  wheat,  and  defendant  Tuttle,  assisted  by  defendant  Slociim, 
his  hired  man,  drew  one  half  into  the  barn,  while  Weeks 
drew  the  other  half  away,  threshed  and  sold  it.  Defendant 
gave  in  evidence  a  judgment  in  an  ejectment  suit  in  favor  of 
defendant  Tuttle,  adjudging  him  entitled  to  the  possession  of 
the  farm  in  question,  the  complaint  in  which  asked  for  dam- 
ages for  the  withholding,  and  also  for  the  rents  and  profits, 
and  the  judgment  allowed  $533.20  damages.  Pefendaiits 
then  offered  parol  testimony  that  evidence  as  to  the  value  of 
the  wheat  taken  by  defendant  was  given  in  the  ejectment 
suit,  was  submitted  to  the  jury,  and  that  the  value  of  the 
wheat  was  recovered  therein.  This  was  objected  to  and 
excluded,  upon  the  ground  that  Pierce  was  not  the  sole  owner 
of  the  wheat,  and  it  was  not  included  in  the  issues  in  tlie 
ejectment  suit.  Held^  error ;  that  Tuttle,  in  taking  the  wheat, 
claimed  the  rights  of  Pierce  as  the  owner  of  the  freehold,  and 
to  own  the  share  taken ;  that  this  was  a  practical  severance  of 
tlie  tenancy  in  common,  as  far  as  it  could  be  done  i)y  him  • 
and,  although  Weeks  did  not  assent  thereto,  yet,  having  taken 
the  other  half  and  converted  it,  he  was  estopped,  as  against 
the  true  owner,  from  denying  that  there  was  such  a  severance  : 
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and  if  Pierce,  the  owner,  claimed  and  recovered  compensa- 
tion for  the  share  taken  by  Tuttle,  such  assertion  of  owner- 
sliip  was  a  ratification,  as  to  Weeks,  of  the  act  of  severance^ 
Htt  having  thus  taken  his  ground,  Pierce  was  equally  precluded 
from  claiming  an  interest  in  the  share  appropriated  by  Weeks, 
and  that,  therefore,  such  a  proof  would  have  defeated  plain- 
tifls'  action.  Upon  the  point  that  it  was  competent  to  prove 
by  parol  that  the  matter  was  passed  upon  in  the  ejectment 
suit,  tlie  court  cited  Wood  v.  Jackson  (8  Wend.,  10) ;  Young 
V.  Burnnidl  (2  Hill,  478) ;  Kerr  v.  Hays  (35  N.  Y.,  331). 

lioUiti  Tracey  for  the  appellants. 

George  O,  Raihhun  for  the  respondents. 

Church,  Ch.  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 


The  Hanover  Fire  Insurance   Company,  Respondent,  v, 

Theodore  E.  Tomlinson,  Appellant. 

(Argued  May  26, 1874  ;  decided  September  22, 1874.) 

This  was  an  appeal  from  an  order  of  the  General  Term 
affirming  an  order  of  Special  Term,  striking  out  a  portion  of 
the  answer  as  irrelevant,  requiring  other  portions  to  be  made 
more  definite  and  certain,  giving  defendant  leave  to  make 
and  serve  amended  answer  within  ten  days,  and,  in  default 
thereof,  directing  that  the  portion  of  the  answer  ordered  to 
be  made  more  definite  and  certain  be  stricken  out.  Held^ 
not  appealable. 

Theod/)re  E.  TomUihson^  appellant,  in  person. 

(7.  C.  Tracey  for  the  respondent. 

Agree  to  dismiss  appeal.     No  opinion. 

All  concur.  .  , 

Appeal  dismissed. 
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Thomas  Prendegast,  Administrator,  etc.,  Appellant,  v.  Ths 
New  York  Central  and  Hudson  River  Railroad  Com< 
PANY,  Respondent. 

This  action  was  brought  to  recover  damages  for  the  alleged 
megligence  of  defendant,  occasioning  the  death  of  plaintifl^s 
intestate,  James  Prendegast. 

The  deceased  was  an  infant^  about  two  jeai's  of  age. 
He  lived  with  his  parents,  who  occupied  premises  adjoin- 
ing lands  owned  by  defendant  and  used  for  the  purpose 
of  storing  cara  and  making  up  trains.  Upon  the  dav  of 
his  death,  the  child  was  in  the  care  of  his  mother,  at  home. 
It  was  a  cold  day.  She  was  engaged  in  washing  and 
-James  was  playing  about  the  room.  Having  occasion  to 
empty  her  wash-tub,  she  opened  the  outer  door,  carried 
the  tub  out  about  ten  feet  from  the  door,  which  she  left 
open,  and  poured  out  the  water.  Upon  her  return  she 
found  the  child  absent.  She  looked  about  the  house  for  him 
and  then  went  to  the  door  and  saw  him  lying  upon  one  of 
ithe  tracks  upon  defendant's  premises,  under  an  engine.  The 
•evidence  was  that  the  child  had  never  been  known  to  go  out 
;alone  on  to  the  railroad  track,  and  that  in  cold  weather  he 
iiad  never  shown  any  disposition  to  run  out  of  doore.  He 
ihad  been  out  that  spring  on  to  the  track  with  an  older  sister. 
The  fence  between  defendant's  premises  and  those  occupied 
by  plaintiff  was  defective.  Other  children  were  playing  upon 
•defendant's  premises.  The  facts  upon  which  the  claim  of 
negligence  upon  the  part  of  defendant  (aside  from  the  defect- 
ive fence)  was  based,  were,  that  no  bell  was  rung  or  whistle 
sounded  upon  the  engine ;  that  there  was  but  one  man  upon 
the  engine  controlling  it,  and  he  a  fireman.  It  was  not 
denied  but  that  he  was  competent  to  run  the  engine,  but  it 
was  claimed  that  there  should  have  been  two  men,  so  that 
one  could  have  looked  out  upon  each  side,  and  thus  one  of 
them  would  have  seen  the  boy.  The  fireman  did  not  see 
him ;  he  was,  at  the  time  of  the  accident,  at  the  side  of  the 
engine  opposite  plaintifTs  house  to  catch  the  signal  of 
the  switch-tender.     At   the  close  of  the  evidence,  defend- 
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ant'B  counsel  moved  for  a  nonsuit  on  the  ground  that  the 
evidence  disclosed  no  negligence  on  its  part,  and  that  there 
was  contributory  negligence.  The  motion  was  denied. 
Defendant's  counsel  asked  the  court  to  charge  that  only 
nominal  damages  could  be  recovered  in  any  case.  Thi& 
the  court  refused  to  do.  Ueld^  tliat  a  child  of  such  tender 
age  was  clearly  nonx  suijuris^  and  his  conduct  therefore  pre- 
sented no  bar  to  a  recovery  {Ihl  v.  Forty-second  St.  R.  R. 
Co.^  47  N.  Y.,  317) ;  that  the  conduct  of  the  mother  was  not, 
under  the  circumstances,  negligence  as  matter  of  law,  but  the 
question  of  negligence  was  proper  for  the  jury  {Mangam  v. 
Brooklyn  R.  R.  Co.^  38  N.  Y.,  455) ;  but  that  the  evidence 
failed  to  show  negligence  on  the  part  of  defendant ;  that  the 
statute  in  reference  to  ringing  bells  (§7,  chap.  282,  Laws  of 
1854)  only  required  this  duty  At  crossings  and  so  did  not 
affect  this  case ;  that  the  statute  requiring  railroad  companies 
to  fence  (sec.  8)  only  required  it  when  needftil  to  prevent 
animals  from  straying  upon  the  track,  and  that  need  was  not 
shown  in  this  case ;  that  the  child,  although  not  chargeable 
with  negligence,  yet  had  no  right  upon  the  track,  and  defend- 
ant was  chargeable  with  no  duty  as  to  him  and  was  not 
bound  to  anticipate  his  presence  upon  the  track  or  to  provide 
for  the  contingenc}' ;  and,  in  fine,  that  defendant  was  using 
premises,  exclusively  its,  for  the  lawful  and  ordinary  pur- 
poses of  its  business  in  the  ordinary  way,  with  men  enough 
to  do  all  that  the  business  required  ;  and  that  no  one,  as  far 
as  this  case  shows,  had  a  right  to  complain  that  it  had  no 
more.  Also,  heldy  that  it  was  no  error  for  the  court  to  refuse 
to  charge  that  plaintiff  was  only  entitled  to  nominal  damages. 
{Ihl  V.  Forty-second  St.  R.  R.  Co.j  supra.) 

John  C.  Strong  for  the  appellant. 

A.  P.  Laning  for  the  respondent. 

FoLOEB,  J.,  reads  for  affirmance  and  judgment  absolute 
against  plaintiff. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 
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John  McEntee  et  al.,  Respondents,  v.  Anna  M.  Hakbison 

ct  al.,  Executors,  etc.,  Appellants. 

(Argued  June  5,  1874;  decided  September  22,  1874.) 

This  was  an  action  to  recover  danaages  for  the  conversion 
of  a  steam  engine,  boiler,  etc.,  sold  by  one  Dillon,  plaintiffs' 
assignor,  to  one  Jolin  F.  Smith,  conditionally,  the  title  to 
remain  in  Dillon  until  paid  for.  Defendants  alleged,  and 
their  evidence  tended  to  show,  that  the  property  was  trans- 
ferred by  Smith  to  their  testator,  Thomas  Scott,  and  was 
annexed  to  real  estate  belonging  to  the  latter.  Hdd^  that  if 
the  legal  effect  of  what  was  done  was  to  convert  the  property 
into  realty,  it  simply  established  a  conversion ;  and  while  it 
might  afford  a  reason  why  aa  action  to  recover  the  possession 
of  the  property  could  not  be  maintained,  was  no  answer  to  an 
action  to  recover  damages  for  the  conversion. 

J,  E.  Van  Ette7i  for  the  appellants. 

A.  Scho(yi\m4xher^  Jr,^  for  the  respondents. 

Johnson,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  William  H.  Churchman,  Appellant,  v. 
The  Board  of  Trustees  of  the  New  York  State  Insti- 
tution FOR  the  Blind,  Respondent. 

(Argued  June  10, 1874;  decided  September  22, 1874.) 

This  was  an  appeal  from  a  judgment  of  the  General  Terra 
affirming  a  judgment  of  Special  Term,  denying  the  applica- 
tion of  relator  for  a  peremptory  writ  of  mandamus  requiring 
defendant  to  pay  a  claim  for  salary  alleged  to  be  due  relator 
as  superintendent  of  The  New  York  State  Institution  for  the 
Blind. 

By  chapter  587  of  tlKj  Laws  of  1865,  a  State  institution  for 
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the  blind  was  aiitliorized  to  be  established.  The  act  provided 
for  the  appointment  of  five  commissioners  to  select  a  site, 
three  commissioners  for  the  erection  of  buildings,  with 
power,  if  they  deemed  it  expedient,  to  hire  buildings  until 
those  completed  should  be  ready  for  occupation.  As  soon  as 
suitable  accomodation  should  be  provided,  the  governor  was 
authorized  to  appoint  nine  trustees  to  take  charge  of  the 
institution  and  organize  by  the  appoinment  of  a  president,  a 
secretary,  and  adopting  by-laws,  rules,  etc.,  for  the  transac- 
tion of  business,  with  power,  as  soon  as  it  should  be  necessary, 
to  appoint  a  superintendent  and  fix  his  salary.  In  1866, 
trustees  were  appointed,  and  organized  as  a  board,  which 
board  adopted  the  following  resolution  : 

"  Resolved^  That  William  H.  Churchman,  of  Indiana,  be  and 
he  is  hereby  appointed  to  the  superintendency  of  the  New 
York  State  Institution  for  the  Blind,  and  that  his  salary  be 
fixed  at  $2,500  per  year,  with  board  and  accommodations  for 
himself  and  family,  payment  of  salary  to  commence  as  soon 
as  an  appropriation  is  made  by  the  legislature." 

This  resolution  was  communicated  to  said  Churchman  and 
by  him  accepted.  At  the  time  of  the  appointment  of  trustees 
the  commissioners  had  leased  a  building  in  Bingham  ton  tem- 
porarily for  the  purposes  of  the  institution. 

Another  act  was  passed  in  1867  (chap.  744,  Laws  of  1867), 
conferring  upon  the  board  of  trustees  power  to  appoint  a 
superintendent,  and  fix  his  salary. 

It  was  subsequently  agreed  between  the  parties  that  the 
relator  should  enter  upon  his  office  at  once  and  perform  any 
service  required  pertaining  thereto,^  but  not  to  remove  with 
his  family  to  Binghamton  until  required,  his  regular  salary 
not  to  commence  until  his  removal  to  Binghamton,  and  the 
services  rendered  prior  to  such  removal  to  be  compensated 
for  at  a  reasonable  rate,  but  no  payment  to  be  demanded  for 
either,  until  an  appropriation  by  the  legislature  for  the  sup- 
port of  the  institution. 

At  the  time  of  the  foregoing  arrangements  relator  was 
superintendent  of  the  Indiana  Institute  for  Educating  the 
Blind,  at  Indianapolis,  on  a  salary,  which  place  he  con- 
tinued to  hold  until  after  1868,  himself  performing  its  duties 
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except  when  rendering  services  for  the  defendant,  as  bereiu- 
before  stated,  at  which  time  he  employed  an  assistant. 

In  pursuance  of  the  agreement  the  relator,  in  the  autumn 
of  1866,  did  perform  vahiable  service  for  the  institution  at 
his  home  in  Indianapolis  the  value  of  which  did  not  appear 
save  by  a  letter  of  relator  to  defendant,  in  which  he  esti- 
mated it  at  $1,000. 

In  November,  1866,  the  secretary  of  the  board  informed 
him  by  letter  that  he  was  directed,  by  resolution  of  the  board, 
to  invite  him  to  enter  upon  his  duties  at  Binghamton  as  early 
as  possible.  He  came  December  10th,  1866,  and  engaged 
in  service  pertaining  to  the  institution  until  the  20th  of 
February,  1867,  when,  at  his  request  and  w^ith  the  assent  of 
the  board,  he  returned  home  to  Indianapolis,  to  await  the 
action  of  the  legislature  and  subject  to  recall  by  the  respond- 
ent. He  came  again  to  this  State  about  April  1,  1867,  and 
reported  himself  for  duty,  and  remained  one  or  two  days,  but 
was  never  recalled  from  Indiana  by  said  board. 

The  first  legislative  appropriation  for  said  institution  was 
22d  April,  1867,  which  was  for  salary  and  expenses.  The 
first  appropriation  for  the  purposes  of  the  institution  was  the 
8th  of  May,  1868. 

On  June  12,  1867,  the  board  of  trustees  adopted  the  fol- 
lowing resolution : 

^^ReaoVoed^  That  $500  be  appropriated  for  payment  of 
salary  to  W.  H.  Churchman,  superintendent,  up  to  the 
present  time ;  and  that  the  secretary  inform  Kim  that  as  no 
appropriation  has  been  made  by  the  legislature,  that  all 
salaries  are  discontinued  from  this  date." 

This  resolution  was  communicated  to  the  relator,  aocooH 
panied  by  the  $500,  to  w^hich  he  sent  the  following  reply : 

"  Indianapolis,  Jvly  6,  1867. 

"  State  of  New  York,  To  W.  H.  Chcrchman,  /?r. 

"  On  account  of  salary  as  superintendent  of  New  York  State 
Institution  for  the  Blind,  from  August  29,  1866,  to  June  12, 
1867,  as  per  allowance  of  board  of  trustees,  $500. 

"Received  payment, 

"  W.  H.  CHURCHMAN." 
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On  the  16th  day  of  April,  1868,  the  relator  sent  to  the 
boai'd  of  trusteed  a  formal  resignation  as  superintendent,  and 
a  formal  acceptance  of  the  same  was  entered  in  the  records 
of  the  board  September,  1868. 

No  suitable  accomodations  were  provided  for  the  institution 
previous  to  September,  1868,  and  no  pupils  were  received  or 
instructed  hy  it  previous  to  that  date. 

In  December,  1868,  the  relator  presented  a  bill  for  arrear 
of  salary  from  August  29,  1866,  to  June  12,  1867,  claiming  a 
balance  of  $1,469.16.  On  the  24th  of  March,  1869,  said  claim 
was  by  resolution  audited  and  approved  by  the  board.  Before 
said  resolution  was  accepted  or  acted  upon  by  the  I'elator,  and 
on  the  13th  day  of  June,  1869,  said  resolution  was  rescinded 
by  said  board.  The  relator  claimed  the  salary  fixed  from 
August,  29th  1866,  to  April,  16th  1868. 

The  court  at  Special  Term  denied  the  relief  on  the  grounds: 
1st.  That  by  the  original  agreement  the  salary  as  superinten- 
dent was  not  to  commence  until  an  appropriation  by  the  legis- 
lature ^'  for  the  purposes  of  the  institution,''  and  no  such 
appropriation  was  made  until  after  the  relator's  resignation. 
2d.  By  the  modified  agreement  the  salary  was  not  to  com- 
mence until  such  an  appropriation  and  the  removal  of  the 
relator  with  his  family  to  Binghamton,  but  that  he  was  to  be 
compensated  upon  a  qiocmttMn  meruit  and  these  conditions 
have  not  happened  ;  in  neither  case  did  the  right  to  a  salary 
ever  accrue.  3d.  The  relator's  acceptance  of  the  $500,  upon 
the  conditions  imposed,  operated  as  a  satisfaction  in  full  to 
that  date,  and  terminated  the  contract.  4th.  The  relator 
having  been  employed  in  the  same  capacity  on  salary  during 
tiio  entire  period  claimed  for  in  this  action,  had  no  right  in 
equity  to  recover  for  the  services  herein  claimed.  Held, 
error ;  that  the  resolution  did  not  postpone  the  commence- 
ment but  only  the  payment  of  the  salary  until  an  appropria- 
tion was  made ;  that  the  removal  of  the  relator  to  Bingham- 
ton when  called  by  the  trustees  was  the  event  by  which,  under 
the  new  agreement,  the  salary  was  to  commence,  and  upon 
which  the  compensation  according  to  a  qiumttcm  meruit  was 
to  cease ;  that  the  salary  accordingly  commenced  December 
10,  1866,  and  continued  until  June  12,  1867;  that  by  the 
SiCKELs — Vol.  XIIL        83 
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resolution  diecontinaing  salaries  after  that  date,  and  the  rela- 
tor's acquiescence  therein,  he  was  concluded  from  claiming 
any  compensation  thereafter ;  that  the  receipt  of  the  $500  was 
not,  under  the  circumstances,  in  satisfaction  of  the  entire  claim, 
and  that  it  was  the  duty  of  defendant  to  pay  the  salary  up  to 
June  twelfth.  Judgment  was  therefore  ordered  giving  rela- 
tor his  salary  from  December  10,  1866,  to  June  12, 1867, 
leaving  the  $500  to  be  applied  on  services  prior  to  December 
tenth. 

Menry  B.  Sdden,  for  the  appellant. 

Peck  cfe  Bowen  for  the  respondent. 

Andrews,  J.,  •  reads  for  reversal  and  to  remit  case  to 
Sqpreme  Gouirt,  with  directions  that  a  peremptory  writ  of  man- 
damiis  issue  requiring  defendant  to  pay  to  relator  $1,263.68, 
and  interest  from  June  12,  1867. 
.  ^1  concur. 

Ordered  accordingly. 


Erastus  Mayo,  Bespondent,  v,  Charles  J.  Shuttlewobth, 

impleaded,  etc..  Appellant. 

'  (Submitted  June  It,  1874;  decided  September  22, 1874.) 

FranHin  />.  Locke  for  the  appellant. 

H.  (7.  Day  for  the  respondent. 

Agree  to  affirm.     No  opinion. 

All  concur ;  Church,  Ch.  J.,  and  Johnson,  J.,  concurring 
in  result. 

Order  affirmed. 
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John    Southwobth,   Appellant,    v,    GEOBaE    K.   Bennett,      la^g 

Respondent 

Upon  trial  by  a  Jury,  two  questions  of  fact  were  submitted  to  and  passed 
upon  by  them.  A  motion  for  a  new  trial,  upon  case  and  exceptions,  was 
denied,  and  judgment  ordered  for  defendant.  The  order  was  affirmed 
by  the  Gtoeral  Term,  and  subsequently,  upon  defendant's  application  at 
Special  Term  for  judgment,  the  case  was  heard  upon  the  record  and 
further  proofs,  and  judgment  directed.  HisUl,  that  an  appeal  from  such 
judgment  could  not  be  taken  direct  to  this  court;  that  the  questions 
arising  upon  the  findings  of  the  jury,  taken  in  connection  with  the  fur- 
ther proof,  must  first  be  presented  to,  considered  and  determined  by  the 
General  Term. 

In  an  action  to  recover  rent  for  a  farm,  the  defence  was  that  the  farm  was 
the  property  of  defendant,  but  was  conveyed  to  plaintiff  as  a  cover  for 
and  to  secure  an  usurious  loan,  under  an  agreement  that  the  same  was 
to  be  reconveyed  on  payment  of  the  loan,  the  usurious  interest  and  a 
stipulated  rent  The  court  charged,  in  substance,  that  if,  for  the  whole 
or  a  part  of  the  money  loaned,  plaintiff  had  no  personal  obligation  of 
any  one,  but  was  limited  lo  the  farm  as  the  means  of  replacing  it,  so 
that  his  advances  were  put  at  hazard,  the  transaction  was  not  a  usurious 
loan;  but  whether  it  was  in  truth  not  a  sale,  but  a  device  intended  to 
cover  a  usurious  transaction.  Was  a  question  for  the  Jury.  Defendant's 
counsel  requested  a  charge  limited  to  the  first  clause,  omitting  the  quali- 
fication.   This  the  court  declined  to  do.    Held,  no  error. 

Upon  the  trial  plaintiff  was  sworn  as  a  witness  in  his  own  behalf.  Upon 
cross-examination,  he  was  asked  and  required  to  answer,  under  objec- 
tion, whether  he  was  not  then  under  indictment  for  usury.  HM,  that 
it  was  within  the  discretion  of  the  court,  and  therefore  no  error. 

Defendant  set  up  in  his  answer,  aside  from  the  defence  of  usury,  an  alleged 
agreement  that,  upon  a  sale  of  the  farm,  plaintiff  should  allow  to 
defendant  the  surplus  over  and  above  the  amount  of  the  loan  and  the 
rent  At  the  commencement  of  the  trial,  plaintiff  moved  that  defendant 
be  required  to  elect  which  of  the  two  defences  he  would  rely  upon.  The 
motion  was  denied,  but,  at  the  end  of  the  trial,  the  court  did  make  the 
requirement.  Heldy  that  the  question  when  defendant  should  be  put  to 
an  election  was  in  the  discretion  of  the  court 

(Submitted  June  12, 1874;  decided  September  23, 1874.) 

This  was  an  action  to  recover  rent  under  lease  of  a  farm. 
Defendant  in  his  answer  alleged  that  the  lease  was  executed 
in  pursuance  of  an  usurious  agreement  by  which  plaintiff 
agreed  to  loan  to  hira  a  sum  of  money  to  pay  incumbrances 
upon  the  farm  then  owed  by  defendant,  defendant  agreeing 
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to  convey  the  farm  to  plaintiff,  to  execute  a  lease  agreeing 
to  pay  $500  a  year  rent,  and  to  pay  the  sum  loaned  with 
fourteen  per  cent  interest,  whereupon  plaintiff  was  to  recou- 
vey ;  that  the  money  was  loaned,  the  deed  and  lease  executed 
under  and  in  pursuance  of  such  agreement.  The  answer 
also  set  up  an  agreement  that,  upon  sale  of  the  farm,  plaintiff 
should  allow  defendant  all  he  received  above  the  amount  of 
the  loan  and  the  rent. 

Upon  the  trial  two  questions  of  fact  were  submitted  to  and 
passed  upon  by  the  jury :  1st.  Were  the  deed  and  lease  a 
mere  cover  for  usury.  2d.  That  the  value  of  the  farm,  wlieu 
the  transaction  took  place,  was  forty-seven  dollars  per  acre. 
No  general  verdict  was  rendered.  The  points  presented  and 
decided  are  above  stated. 

M.  GoodHoh  for  the  appellant. 

E.  H.  JBenn  for  the  respondent. 

Johnson,  J.,  reads  for  aflSrmanc^  of  order  of  General  Term 
and  for  dismissal  of  appeal  from  judgment. 
All  concur. 
Ordered  accordingly. 


John  H.  Habbis,  Respondent,  v.  The  Panama  Railroad 

Company,  Appellant. 

(Argaed  June  10, 1874;  decided  September  22,  1874.) 

This  action  was  brought  to  recover  damages  for  the  killing 
of  a  race-horse  while  being  transported  upon  defendant's  road, 
across  the  Isthmus  of  Panama,  through  the  alleged  negligence 
of  defendant. 

Upon  the  trial  evidence  was  given  tending  to  show  that, 
while  the  horse  could  have  been  sold  for  some  price,  there 
was  no  market-price,  properly  speaking,  for  such  a  horse  on 
the  Isthmus.     Plaintiff  offered,  and  was  allowed,  to  prove 
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that  the  route  over  the  Isthmus  was  part  of  a  usual  route  to 
California,  which  was  the  destination  of  the  horse  in  ques- 
tion, and  also  to  prove  the  market  value  at  San  Francisco. 
The  court  instructed  the  jury,  that  they  were  to  use  the  proof 
submitted  to  enable  them  to  answer  the  question  of  the  value 
at  the  time  and  place  of  the  injury.  Ileld^  no  error;  that 
where  there  is  a  market-price  or  value  at  the  time  and  place 
that  is  the  most  suitable  meaus  of  ascertaining  value,  but 
not  the  only  one  {MvMer  v.  EnOj  14  N.  Y.,  597,  607,  608 ; 
Parks  V.  Morris  Ax  and  Tool  Oo.^  54  id.,  593);  but 
that  this  species  of  evidence  could  only  be  completely  reliable 
where  it  appears  that  similar  articles  have  been  bought  and 
sold,  in  the  way  of  trade,  in  suflBcient  quantity  or  often 
enough  to  show  a  market  value  ;  and  in  the  absence  of  such 
proof,  proof  of  such  value  at  some  other  place  was  admissible ; 
in  which  case  the  place  of  destination  was  the  most  natural 
resort  to  supply  the  needed  proof;  it  being  resorted  to,  how- 
ever, only  to  enable  the  jury  to  answer  the  inquiry  as  to  the 
\  alue  at  the  place  of  the  actual  loss,  great  deduction  being 
made  for  the  risk  and  expense  of  further  transportations. 
Plaintiff  was  allowed  to  ask  several  witnesses,  who  had  tes- 
tified to  an  extensive  acquaintance  with  horses,  as  to  the 
breed  or  stock  of  the  horse.  They  answered  that  he  was  of 
the  Sir  Archie  breed  and  a  Sir  Archie  horse.  No  proof  was 
given  that  there  ever  was  such  a  horse  as  Sir  Archie,  or  about 
the  Sir  Archie  breed.  Held^  that  the  evidence  was  proper 
as  it  did  not  appear  that  the  witnesses  were  asked  on  this 
subject  any  question  which  they  may  not  have  been  able  to 
answer  of  their  own  knowedge;  and  that  it  was  for  defend- 
ant, upon  cross-examination,  to  show  that  the  answers  given 
were  not  supported  by  a  sufficient  basis  of  knowledge. 

D,  B,  Eaton  for  the. appellant. 

Benj.  M.  StilweU  for  the  respondent. 

Johnson,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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The  City  of  Ogdensbubgh,  Respondent,  v.  Hekbt  Lovejot, 

Appellant. 

(Submitted  Jane  12,  1874;  decided  September  22,  1874.) 

Repobted  below,  2  New  York  Supreme  Court  (T.  &  C), 
83. 

Vary  cfe  Stone  lor  the  appellant. 

Myers  cfe  Morris  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


RoBBBT  MoKiNSTBY  et  al.,  Appellants,  v.  Walter  T.  L. 
Sandebs  et  al..  Executors,  etc.,  Respondents. 

(Argued  Jime  17,  1874;  decided  September  22,  1874.) 

Repobted  below,  2  New  York  Supreme  Court  (T.  &  C), 
181. 

m 

S.  Z.  Magoun  for  the  appellants. 

John  Sanders  and  C.  P,  ElZis  for  the  respondents. 

Agree  to  affirm  on  opinion  of  court  below. 
All  concur. 
Judgment  affirmed. 
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Mary  O'Gaba,  Administratrix,  etc.,  Respondent,  v.  Bridget 

Glearein  et  al.,  Appellants. 

Au  executor  or  administrator  may  employ  an  agent  if  the  peculiar  cir- 
cumstances of  the  estate  require  it,  and  may  be  allowed  for  all  proper 
expenses  for  its  care  and  management;  but  the  compensation  of  the 
agent  must  be  measured  by  the  nature,  extent  and  value  of  the  services. 

(yOara  v.  Olearkin,  %  N.  Y.  8.  C.  (T.  &C.),  675,  reversed. 

(Argued  June  17, 1874 ;  decided  September  d2,  1874.) 

This  was  an  appeal  from  an  order  of  General  Term  revers- 
ing a  surrogate's  decree  upon  the  final  accounting  of  respond- 
ent, as  administratrix  of  tlie  estate  of  William  Domery, 
deceased.     (Reported  below,  2  N.  Y.  S.  G.  [T.  &  C],  675.) 

In  her  account  she  credited  herself  with  various  sums  paid 
to  two  brothers  and  a  sister  for  services  to  the  estate.  The 
surrogate  allowed  a  small  proportion  of  the  sums  so  credited 
rejecting  the  residue.  The  court  hdd  as  above,  and  that  the 
amounts  allowed  were  sufficient  to  pay  a  full  compensation 
for  the  services  proved  to  have  been  rendered. 

Amasa  J.  Parker  for  the  appellants. 

James  Emott  for  the  respondent. 

FoLGBB,  J.,  reads  for  reversal  of  order  of  General  Term* 
and  affirmance  of  decree  of  surrogate. 

All  concur,  except  Chusoh,  Ch.  J.,  not  voting. 
Order  reversed,  and  judgment  accordingly. 


William    H.    Raynob,    Appellant,    v.    Mobtimbb    Pobteb, 

Respondent. 

(Submitted  June  18,  1874 ;  decided  September  22,  1874.) 
Ira  D.  Warren  for  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 
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-6r"e6i  David  H.  Judson  et  al.,  Respondents,  v.  James  T.  Eastoit 

gg  qgj  et  al.,  Appellants. 

188    504 
138    518 

The  title  of  a  mortgagee  of  chattels,  upon  default  in  the  payment  of  the 
sum  secured,  becomes  absolute  in  law  as  against  the  mortgagor,  and  his 
•  right  of  possession  perfect. 

■ 

(Argued  June  18, 1874;  decided  September  22, 1874.) 

This  was  an  action  for  the  conversion  of  a  canal  boat 
called  the  "  W.  B.  Shaw."  (Reported  below,  1  N.  Y.  S.  C. 
[T.  &  C],  598.) 

The  boat  was  formerly  owned  by  one  Charles  Foster, 
who  executed  a  mortgage  thereon  to  plaintiffs,  who,  npon 
default  being  made  in  the  payment  of  the  sum  secured, 
took  possession.  The  boat  was  then  in  defendants'  pos- 
session, who,  prior  thereto,  had  entered  into  a  contract 
with  Foster  for  the  use  of  the  boat  during  the  season  of 
navigation,  Foster  to  keep  the  boat  in  j'epair,  furnish  the 
outfit,  captain  and  one  seaman,  for  which  he  was  to  receive 
five  dollars  per  day.  At  the  time  of  entering  into  the  con- 
tract defendants  were  informed  of  plaintiffs'  mortgage. 
Defendants  used  the  boat  in  carrying  freight  between  New 
York  and  Baltimore.  In  making  the  trip,  she  went  a  part  of 
the  distance  upon  the  high  seas.  It  did  not  appear  that 
plaintiffs  had  any  connecti6n  with  the  making  of  this  contract, 
or  conferred  any  authority  upon  Foster  to  act  as  their  agent 
therein.  Foster  wrote  them  that  he  could  get  employ  for  the 
boat  during  the  season  of  navigation,  at  five  dollars  a  day. 
In  reply,  they  advised  him  that  this  was  better  than  he  could 
do  by  procuring  freight.  It  did  not  appear  that  this  was 
communicated  to  the  defendants,  or  that  they  had  any  knowl- 
edge of  it.  On  the  same  day,  after  plaintiffs  took  possession, 
defendants  forcibly  retook  the  same.  Held^  that,  upon  default 
in  payment,  plaintiffs'  title  to  the  boat,  as  against  the  mort- 
gagor, became  absolute  in  law,  and  their  right  of  possession 
perfect  {ChampVm  v.  Johnson^  39  Barb.,  606,  and  cases 
cited);  that  defendants,  under  their  contract,  acquired  no 
title  to  the  boat  as  against  the  mortgagee ;  that  the  fact  that 
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the  boat  was  at  times  upon  the  ocean  gave  the  defendants  no 
additional  right  or  title  than  what  they  woald  have  had  had 
they  employed  her  upon  the  canals  and  waters  of  the  State 
of  New  York  ;  that  there  was  nothing  to  estop  plaintiffs  from 
asserting  their  rights,  and  having  taken  possession,  its  recap- 
tion by  defendants  was  a  conversion. 

Upon  the  trial,  evidence  was  given  by  defendants  of  the 
value,  from  witnesses  who  had  seen  the  boat  a  few  months 
prior  to  the  conversion.  Their  knowledge  of  value  was 
mostly  from  sales  of  boats  upon  credit.  Held^  that  the  e  7\- 
dence  was  competent ;  that  the  character  of  the  property  was 
such  that  it  was  not  subject  to  sudden  change  of  condition 
affecting  its  value,  unless  injured  from  some  cause,  and  if  this 
was  so  defendants  could  have  shown  it ;  and  that  the  defend- 
ants, by  cross-examination,  might  have  ascertained  the  differ- 
ence in  price  between  credit  and  cash  sales. 

Defendants,  after  one  of  their  witnesses  had  testified  to  the 
condition  and  market  value  of  the  boat,  proposed  to  prove  by 
him  the  average  life  of  canal  boats,  and  the  value  of  this  boat 
in  1872  (the  year  after  the  conversion).  This  was  excluded. 
Heldj  no  error ;  that  it  was  proper  matter  of  cross-examin- 
ation, but  if  plaintiffs  did  not  choose  to  go  into  it,  no  right 
was  given  to  defendants  to  attempt  to  strengthen  the  testimony 
by  such  inquiries. 

Wm.  W,  Goodrich  for  the  appellants. 

A,  Perry  for  the  respondents. 

Grover,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Mabt    R.   Hunt,    Respondent,   v.   Horace    Hunt    et    sl^ 

Appellants. 

(Argued  June  19, 1874;  decided  September  23, 1874.) 

This  action  was  brought  upon  the  bond  of  a  special  guard- 
ian, appointed  in  proceedings  under  the  statute,  for  the  sale 
of  the  real  estate  of  plaintiff,  then  an  infant.  (Reported 
below,  1  N.  Y.  S.  C.  [T.  &  C],  Ad.  6.) 

The  principal  question  discussed  was  as  to  the  interpreta- 
tion  of  the  contract  of  sale,  which  was  duly  approved  by  the 
court.  By  it,  the  guardian  agreed  to  sell  the  infant's  interest 
in  the  land  in  question  for  $5,500,  to  be  paid  or  secured  as 
follows:  Firet.  The  purchaser  was  to  pay  to  plaintiff ^a 
mother  the  value  of  her  dower  right  in  the  premises. 
Second.  To  procure  a  discharge  and  release  of  the  infant 
and  the  estate  of  her  father  of  and  from  a  bond  given  by 
him  for  money  loaned  to  purchase  the  land  in  question,  and 
which  he  had  agreed  to  secure  by  a  mortgage  thereon,  but 
which,  on  account  of  his  sickness  and  death,  had  not  been 
executed.  Third.  To  pay,  or  secure  to  be  paid,  the  residue 
for  the  benefit  of  the  infant;  if  such  discharge  is  not  obtained,, 
then  to  secure  the  residue,  after  deducting  the  sum  payable 
to  said  widow,  by  a  mortgage  of  the  land.  The  coui*t  below 
construed  the  contract  as  casting  upon  the  purchaser  the  lia- 
bility of  procuring  the  discharge  and  release  above  men- 
tioned, in  addition  to  the  payment  of  the  $5,500.  Heldj 
error ;  that  the  amount  paid  for  that  purpose  was  to  be  and 
was  properly  deducted  from  the  purchase-price. 

There  appeared  to  have  been  a  breach  of  the  condition  of 
the  bond,  by  the  failure  of  the  special  guardian  to  make  and 
file  a  report  of  the  actual  disposition  of  the  remainder  of  the 
purchase-money,  after  making  the  deductions  warranted  by 
the  agreement.  The  guardian  claimed  to  have  applied  it  in 
payment  of  the  debts  of  the  plaintiff's  father,  of  whose  estate 
he  was  administrator.  The  court  state  that  there  was  no  war- 
rant for  such  application  without  the  express  authority  of  the 
court,  as  such  was  not  the  purpose  for  which  the  sale  was- 
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ordered^  nor  did  the  f  nnd  come  to  his  hands  in  his  right  as 
administrator. 


Francis  Kernan  for  the  appellants. 

Scott  Lard  for  the  respondent. 

Johnson,  J.,  reads  for  revei'sal  and  new  trial. 
All  concur. 
Judgment  reversed. 
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The  Morbis  Run  Coal  Company,  Appellant,  v.  The  Salt     1112—2 
Company  of  Onondaga,  Respondent. 

A  court  of  equity  will  not  set  aside  an  award  of  arbitrators  for  error,  either 
in  law  or  fact,  as  to  matters  within  their  jurisdiction.  There  must  be 
something  more  than  error  of  judgment,  such  as  misconduct  or  corrup- 
tion, or  a  mistake  of  law  or  fact  in  the  nature  of  a  clerical  error  ;  and,  in 
general,  to  be  available,  this  must  appear  on  the  face  of  the  award,  or  in 
some  paper  delivered  with  it. 

(Argued  June  4,  1874;  decided  September  22,  1874.) 

This  was  an  action  to  set  aside  an  award  of  arbitrators. 

The  parties  entered  into  a  contract  by  which  plaintiff 
agreed  to  sell  and  deliver  to  defendant,  for  a  term  of  years, 
coal  at  fitly  cents  per  ton  above  all  expenses.  The  contract, 
after  providing  for  payment  and  temporary  monthly  adjust-* 
ments  and  corrections  of  accounts,  provided  that  on  the  thirty^ 
first  December  of  each  year  either  party  could  give  notice 
that  reclamation  was  made  on  account  of  payments  during 
that  year;  if  acquiesced  in  by  the  other  party,  by  a  notice  to 
be  served  within  ten  days;  such  other  party  was  to  pay  the 
amount  reclaimed  ;  if  not  acquiesced  in,  it  was  provided  that 
the  party  seeking  reclamation  "  may  thereupon  "  appoint  an 
arbitrator;  the  other  party,  within  one  week,  to  appoint 
another,  and  the  two  thus  appointed  within  ten  days  to 
appoint  a  third,  and  the  three  to  appoint  a  time  and  place  of 
hearing  within   thirty  days.     Notices  of  reclamation  were 
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served  by  each  party  at  the  end  of  each  year.  The  contract 
was  terminated  at  the  end  of  four  years.  Defendant  there- 
after gave  notice  of  the  appointment  of  an  arbitrator,  the 
notice  expressing  the  intent  to  arbitrate  ^'  the  questions 
arising  out  of  the  reclamations  and  claims  which  had  been 
made."  Plaintiff,  without  objection  or  protest,  served  notice 
of  the  appointment  by  it  of  a  second  arbitrator,  which  con- 
tained the  saine  clause.  The  two  arbitrators  thus  selected 
appointed  a  third,  and  the  three  made  an  award  allowing  to 
defendant  reclamation  for  each  year.  In  an  action  to  set 
aside  the  award,  held^  that  the  contract  did  not  require  the 
appointment  of  arbitrators  immediately  for  each  annual 
reclamation,  but  the  time  was  left  to  be  fixed  by  the  parties, 
and  the  arbitrators  having  been  appointed  after  more  than 
one  notice  of  reclamation  had  been  given,  were  not  limited 
to  the  last;  that  each  reclamation  was  in  the  nature  of  a 
separate  cause  of  action,  any  number  of  which  could  be  united 
and  brought  to  trial  before  the  same  tribunal,  and  that  the 
arbitrators  were  authorized  to  hear  and  determine  all. 

Upon  the  general  question  as  to  the  power  of  a  court  of 
equity  to  set  aside  an  award,  the  court  held  as  above,  citing 
17  Howard  (U.  S.),  344 ;  1  Vesey,  Jr.,  369 ;  6  Allen,  480 ; 
12  Meeson  &  Welsby,  309 ;  3  Common  Bench  (N.  S.),  189 ; 
27  Law  Journal  (C.  P.),  66. 

C.  B.  Sedgwick  for  the  appellant. 

George  F.  Comstook  for  the  respondent. 

Church,  Ch.  J.,  reads  for  affirmance. 
All  concur,  except  Andrews  and  Johnson,  JJ.,  who  take 
no  part. 
Judgment  affirmed. 
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Stephen  Dillon,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendants  in  Error, 

(Argued  September  21, 1874;  decided  September  29,  1874.) 

Reported  below,  1  Hun,  670. 

Peter  Mitchell  for  the  plaintiff  in  error. 

Benj.  K,  Phelps  for  the  defendants  in  error* 

Agree  to  aflBrm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


John  I.  Davis,  Respondent,  v,  John  B.  Bobst  et  al. 
(Argued  September  22, 1874;  decided  September  29,  1874.) 

This  is  an  appeal  from  an  order  of  General  Term,  affirming 
an  order  of  Special  Term  denying  a  motion,  on  the  part  of 
one  claiming  to  have  succeeded  to  the  rights  of  one  of  the 
defendants,  to  have  the  judgment  opened  and  to  be  allowed 
to  come  in  and  defend.     Held^  the  order  was  not  appealable. 

J,  E.  Dewey  for  the  appellant. 

En  T,  Schenck  for  the  respondent. 

Agree  to  dismiss  appeal.     No  opinion. 
All  concur. 
Appeal  dismissed. 
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'iM  a»  Thomas  Hollow  ay,  Respondent,  v.  Benjamin  F.  Stephens, 

Appellant. 

(Argued  September  22, 1874;  decided  September  29,  1874) 

This  is  an  appeal  from  an  order  of  General  Term,  affirming 
An  order  of  Special  Term  directing  restitution  of  property 
received  and  collected  by  defendant  under  the  judgment 
herein,  which  was  subsequently  reversed  on  appeal.  Heldj 
not  appealable.  (Reported  below,  1  Hun,  308 ;  2  N.  Y.  S.  C. 
[T.  &  C],  562.) 

Titiis  B.  Eldridge  for  the  appellant. 

John  O.  Gray  for  the  respondent. 

Agree  to  dismiss  appeal.     No  opinion. 
All  concur. 
Appeal  dismissed. 


Michael  Collioan,  Respondeat,  v,  Edward  P.  Scott  et  al.. 

Appellants. 

(Argued  September  21^  1874;  decided  September  29,  1874.) 

This  was  an  action  to  recover  for  work  and  materials  in 
picking  and  meiadiiig  500  bales  of  cotton. 

Jefferson  &  Co.,  of  Memphis,  consigned  by  a  bill  of  lading 
to  defendants  500  hales  of  cotton,  on  which  the  latter  made 
4idvances  to  tkem  and  insured  it  in  their  own  name  and  for 
their  own  protection.  The  cotton  was  damaged  in  transitUj 
and  the  plaintiff  repaired  the  bales  and  made  the  cotton 
merchantable.  One  Solis  testified  that  he  spoke  to  the  plain- 
tiff "  to  put  the  cotton  right ; "  he  also  testifies  to  making 
the  arrangement  between  Jefferson  &  Co.  and  the  defend- 
Ants  for  the  shipment  and  delivery  of  the  cotton,  and  states 
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that  he  was  the  agent  of  the  former,  bat  he  sabseqaently 
describes  his  relation  to  the  parties  in  this  language :  "  I  was 
merely  the  go-between  "  to  see  that  all  was  right.  Plaintiff, 
after  performing  his  work  upon  the  cotton,  sent  his  bill  to 
the  defendants,  mad^  oat  against  them,  for  payment,  and  they 
incorporated  it  as  one  of  the  items  due  to  them  from  the 
insurance  company,  in  their  claim  for  loss,  in  these  words : 
^^  Mender's  bill  for  patting  cotton  in  merchantable  order, 
$612.27 ; "  and  that,  thereupon,  it  was  collected  by  them 
from  the  insurance  company.  HeLd^  that  defendants,  as  con- 
signees of  and  having  made  advances  upon  the  cotton,  had  a 
special  interest  therein ;  that  they  owed  a  duty  to  the  con- 
signors to  care  for  and  recover  it  from  its  damaged  condition ; 
that  defendants,  by  receiving  the  cotton  after  plaintiff  had 
performed  his  work  upon  it,  and  by  presenting  the  bill  as  an 
item  of  damages  to  the  insurance  company,  adopted  the  aict 
of  Solis  in  employing  plaintiff,  and  were  therefore  liable. 

Upon  the  trial,  at  the  close  of  the  evidence,  defendants' 
counsel  asked  the  court  to  direct  a  verdict  for  them.  This 
the  court  refused  and,  instead,  directed  a  verdict  for  plaintiff. 
B.dd^  that  the  request  conceded  that  there  was  no  such  doubt 
about  the  facts  as  required  a  solution  by  the  jury,  and  defend- 
ants could  not  raise  the  question  here  that  the  cause  should 
have  been  submitted  to  the  jury. 

* 

John  G.  Connor^  Jr.j  for  the  appellants. 

William  Q.  Cooke  f^r  the  respondent. 

Per  Curiam  opinion  for  affirmance. 

All  concur,  except  Folokr,  J.,  not  voting. 

Judgment  affirmed. 
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Thomas  Martin  et  al.,  Appellants,  v.  Angus  Smith  et  al.. 

Respondents. 

(Argued  September  28,  1874 ;  decided  October  6,  1874) 

This  was  an  action  to  recover  a  balance  alleged  to  be  due 
plaintiffs  for  freight  upon  a  cargo  of  wheat  transported  by 
them  from  Chicago  to  Port  Colborne.  (Reported  below,  1 
N.  Y.  S.  C.  [T.  &  C],  20.) 

Defendants  were  partners  doing  business,  buying  and  slap- 
ping grain,  under  the  firm  name  of  Angus  Smith  &  Co.  at 
Milwaukie.  £.  K.  Bruce  was  engaged  in  the  same  business 
at  Chicago;  he  did  business  as  "E.  K.  Bruce,  agent." 
Defendant  Hoyt  was  also  a  member  of  the  firm  of  Jesse 
Hoyt  &  Co.,  of  New  York.  This  firm  were  the  general  con- 
signees at  New  York  of  Smith  &  Co.  and  of  Bruce.  Bruce 
had  been  employed  by  Angus  Smith  &  Co.  to  purchase  and 
sell  wheat  for  them  in  the  Chicago  market,  but  only  upon 
specific  orders.  The  cargo  in  question  was  part  of  50,000 
bushels  purchased  by  Bruce  for  Smith  &  Co.  upon  an  order 
as  aforesaid.  Bruce  telegraphed  to  Smith  &  Co.  to  know  the 
price  at  which  they  would  sell.  They  telegraphed  back  giv- 
ing their  price.  Bruce  thereupon,  on  the  same  day,  shipped 
the  wheat  by  plaintiffs'  vessel  receiving  a  bill  of  lading, 
addressed  on  the  margin  :  "  Account  E.  K.  Bruce,  agent,  care 
of  Jesse  Hoyt  &  Co.,  New  York,  for  Angus  Smith  &  Co. ; 
care  Moses  Merick,  Oswego,  New  York;  care  Welland 
Railway  Company,  Port  Colborne,  Ontario."  He  also  drew 
a  draft  on  Jesse  Hoyt  &  Co.,  signed  "  E.  K.  Bruce,  agent," 
for  the  amount  of  the  purchase-price  of  the  wheat  as  tele- 
graphed ;  which  draft,  with  the  bill  of  lading  attached,  was 
discounted  by  a  Chicago  bank  to  pay  for  the  grain.  The 
draft  was  accepted  by  Jesse  Hoyt  &  Co.,  with  the  knowledge 
of  defendant  Hoyt,  and  subsequently  paid.  The  wheat  was 
delivered  to  said  firm,  sold  and  proceeds  went  to  account  of 
"E.  K.  Bruce,  agent."  The  proceeds  were  insuflicient  to 
pay  the  advances.  The  wheat  was  delivered  by  plaintiffs' 
vessel,  at  Port  Colborne,  to  the  Welland  Railway  Company, 
without  requiring  payment  in  full  for  freight.     Eddy  that 
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defendants  were  not  liable ;  that  they  neither  sustained  the 
relation  of  consignor  or  consignee  to  the  cargo ;  tliat  they 
made  no  contract  for  the  transportation  of  the  wheat,  nor 
}iad  Brace  any  authority  to  contract  for  them ;  that  there 
was  no  ground  upon  which  it  could  be  claimed  that  they 
were  estopped  from  averring  the  truth  as  to  the  transaction, 
the  agency  of  Bruce  for  them  being  but  special  and  limited ; 
that  although,  at  the  time  of  the  execution  of  the  bill  of  lad- 
ing, the  contract  of  sale  was  not  so  consummated  as  to  be 
valid  under  the  statute  of  frauds,  yet  as  plaintiflFs  did  not 
thereafter  assert  title  but  recognized  it  as  a  sale  and  received 
the  price,  the  dealings  of  Bruce  with  the  grain  were  to  be 
considered  as  those  of  an  owner ;  also,  hM^  that  the  fact,  that 
Jesse  Hoyt  was  a  member  of  both  firms  and  knew,  upon 
acceptance  of  the  draft,  of  the  form  of  the  bill  of  lading,  did 
not  impose  upon  him  the  dilty  of  advising  plaintiffs  that 
Bruce  had  no  authority  to  ship  for  Smith  &  Co.,  as  the 
acceptance  was  simply  for  Hoyt  (fe  Co.,  and  as  Hoyt  had  no 
reason  to  suppose  that  plaintiffs  would  not  collect  their  freight 
before  delivering  the  wheat  to  the  immediate  consignees. 

J.  A.  Hathaway  for  the  appellants. 
Edwin  AUen  for  the  respondents. 

Andrews,  J.,   reads  for  affirmance  of  ,  order  of  General 
Term  and  judgment  absolute  against  plaintiffs  on  stipulation. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 
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VicrroR     Vincent,     Respondent,     v.     Alfred     B.     Sands,  J5L-^^ 

Appellant. 

(Argued  September  24, 1874 ;  decided  October  6, 1874.) 
Robert  N.  Waite  for  the  appellant. 

Frederick  C.  Coudert  for  the  respondent. 
Sick  ELS-  -Vol.  XIH.      85 
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Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Hbnry  S.  Bogub  et  al.,  Respondents,  v.  William  W.  New- 
comb  et  al.,  Appellants. 

(Argued  September  25,  1874  ;  decided  October  6, 1874) 

Reported  below,  1  New  York  Supreme  Court  (T.  &  C),  251. 

Isaac  Zaw807i  for  the  appellants. 

Samud  Hand  for  the  respondents. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 


Joseph  P.  Stidham  et  al.,  Appellants,  v.  Watson  Sanfokd, 

Respondent. 

(Argued  September  ^5, 1874 ;  decided  October  6, 1874.) 

Amasa  J.  Parker  for  the  appellants. 

J.  J.  Perry  for  the  respondent. 

Agree  to  affirm  on  opinion  of  court  below. 
All  concur. 
Judgment  affirmed. 
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Theodobe    D.    Hadley,    Appellant,    v.    Joseph    Baston, 

Respondent. 

(Argued  September  25, 1874;  decided  October  6, 1874) 

Irving  O.  Vctnn  for  the  appellant. 

Amasa  J,  Parker  for  the  respondent. 

Agree  to  affirm  on  opinion  of  Talqott,  J.,  in  court  below. 
All  concur. 
Judgment  affirmed. 


William  Jennings  et  al.,  Respondents,  v.  Alexander  Whit- 

TEMORE,  impleaded,  etc.,  Appellant. 

(Submitted  September  28, 1874  ;  decided  October  6, 1874.) 

J,  A,  Hathway  for  the  appellant. 

D,  Baldwin  for  the  respondents. 

Agree  to  affirm.     No  opinion. 

All  concur,  except  Johnson,  J.,  not  voting. 

Judgment  affirmed. 


Geobge    Carpenter,     Appellant,    v,    Frederick    Engels- 

kircheb,  Respondent. 

(Argued  September  29,  1874  ;  decided  October  6, 1874.) 

O.  Storms  Carpenter  for  the  appellant. 

Walter*  Edwards  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Order  affirmed. 
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Ellen    Andbews,    Appellant,    v.    Daniel    W.    Raymond, 

Respondent. 

(Argued  September  80,  1874;  decided  October  6, 1871) 

Reported  below,  2  New  York  Supreme  Court  (T.  &  C),  661. 

The  principal  questions  presented  upon  this  appeal  were 
upon  exceptions  to  the  refusal  of  the  court  before  whom  the 
cause  was  tried  to  find  certain  facts.  The  court  reiterated 
the  rule  that  to  sustain  such  an  exception  it  must  be  made  to 
appear  not  only  that  evidence  was  given  proving  the  fact,  but 
that  there  was  no  evidence  tending  to  the  contrary  conclusion, 
and  held,  that  there  was  evidence  conflicting  with  that  neces- 
sary to  maintain  the  case  as  claimed  by  appellant. 

Amos  H,  Prescott  for  the  appellant. 

S,  S.  MorgwYh  for  the  respondent. 

Johnson,  J.,  reads  for  afSrmance. 
All  concur. 
Judgment  affirmed. 


William  H.  Leonard  et  al.,  Executors,  etc.,  Appellants,  v. 

Abbt  J.  Bell  et  al.,  Respondents. 

(Argued  September  30,  1874 ;  decided  October  6, 1874.) 

Reported  below,  2  New  York  Supreme  Court  (T.  &  C),  608. 

Sainuel  Ha/ad  for  the  appellants. 

Walter  Edwards,  Jr,,  for  the  respondents. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 
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Jane  H.  Tatlob,  Respondent,  v.  John  Hoey,  Appellant. 

(Argued  October  2, 1874;  decided  October  6, 1874.) 

Everett  P.  WJie^ler  for  the  appellant. 

€has,  H,  Mundy  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 


Ralph  A.  Bigknell,  Respondent,  v.  The  Lanoabter  Gnr 
AND  CoFNTT  FiRB  Insubanoe  Company,  Appellant. 

One  purchasing  property  in  his  own  name,  for  the  benefit  of  another,  has 
the  legal  title  as  against  every  one  save  such  other  and  his  creditors 
and,  as  *the  owner,  can  insure  the  property.  The  fact  that  he  has  so 
purchased  is  no  defence  to  the  policy,  as  the  insurer  does  not  stand  in 
the  position  of  a  creditor  and  cannot  question  the  title. 

(Argued  October  2, 1874;  decided  October  6, 1874.) 

This  action  was  upon  a  policy  of  fire  insurance,  by  which 
plaintiff  was  insured  ^^on  his  planer,  matcher,  shingle  and 
;  stave  and  spout  machine,  edger,  butting  saw  and  belting,  con- 

tained in  two-story  frame  water-power  saw  and  planing-mill, 
held  by  him  under  contract  of  purchase  from  George  Parish." 
.(Reported  below,  1  N.  Y.  S.  C.  [T.  &  C],  215.) 

The  defence  was  that  plaintiff  falsely  and  fraudulently 
'^  represented  that  he  held  the  property  by  contract  of  purchase 

from  George  Parish,  when  in  fact  he  had  no  title  or  insura- 
ble interest  therein,  and  that  he  had  not  stated  his  interest  in 
the  policy,  as  required  thereby. 

It  appeared  that  in  January,  1868,  George  Parish,  being 
then  the  owner  of  the  mill,  entered  into  a  contract  with 
Thompson  &  Judd,  by  which  the  former  agreed  to  sell  to  the 
latter  the  mill  property,  and  to  convey  upon  payment  and  per- 
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formance  of  the  conditions  of  the  contract  by  the  latter. 
There  was  a  claase  in  the  contract  that  all  toolfi,  implements 
and  machinery  put  in  said  mill  should  become  part  of  the  free- 
hold, and  a  condition  that,  if  Thompson  &  Judd  failed  to  pay 
as  provided.  Parish  might,  at  his  option,  declare  the  contract 
forfeited.  Thompson  &  Judd  went  into  possession.  They 
bought  tJie  machinery  in  question,  and  put  it  in  the  mill. 
Upon  this  they  executed  to  plaintiff  various  chattel  mort- 
gages. In  January,  1870,  plaintiff  purchased  Thompson  & 
Judd's  interest  in  the  contract  and  property  at  a  receiver's 
sale,  and  went  into  possession,  and  was  in  possession  at  the 
time  of  the  insurance.  It  was  claimed  by  defendant  that,  as 
there  was  no  agreement  on  the  part  of  Thompson  &  Judd,  in 
the  contract,  to  purchase  and  pay  for  the  premises,  no  con- 
sideration appeared  for  the  agreement  on  the  part  of  Parish, 
and,  therefore,  the  contract  was  void  under  the  statute  of 
frauds,  and  conveyed  no  interest  Seld,  that,  conceding  the 
contract  gave  no  interest  in  the  real  estate,  it  did  not  appear 
that  the  property  insured  had  become  so  affixed  as  to  form 
part  thereof,  and  that  the  evidence  tended  to  show  plaintiff 
was  the  owner  and  had  an  insurable  interest  therein;  that 
whether  the  contract  was  void  or  not,  it  was  under  it  plaintiff 
held  the  premises  described  in  the  policy,  as  therein  stated^ 
and  in  reliance  upon  the  contract  as  operative.  But,  held, 
that  the  agreement  contained  in  the  contract,  that  Parish 
should  have  title  to  the  machinery,  was  a  consideration  for 
the  agreement  on  his  part  to  sell  and  to  convey  on  payment, 
and  made  the  contract  valid  under  the  statute. 

Upon  the  trial,  defendant  offered  to  prove  that  plaintiff, 
although  he  bid  off  the  property  at  the  receiver's  sale  in  his 
own  name,  in  fact  bought  it  for  Thompson  &  Judd.  This 
testimony  was  rejected.  Heldy  no  error;  that  by  the  sale  and 
conveyance,  if  plaintiff  did  so  purchase,  he  had  the  legal  title 
as  against  the  whole  world,  save,  perhaps^  Thompson  &  Judd 
and  their  creditors,  and,  as  the  owner  of  the  legal  title,  he 
could  insure.  Nor  was  the  evidence  proper  to  show  false 
representations,  as  the  alleged  false  representations,  ^.  ^.,  that 
he  held  the  property  under  the  Parish  contract,  were  not  false, 
as  above  shown ;  and  even  if  Thompson  &  Judd  or  other  credi- 
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tora  had  an  equitable  interest,  it  was  still  trae  that  plaintiff 
held  uoder  the  contract,  and  the  evidence  was  therefore 
immaterial. 


Dmiiel  Mdgone^  Jr.^  for  the  appellant. 

B.  H.  Ya/ry  for  the  respondent. 

FoLGSB,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  ToftK  et  al.,  Appellants, 
V,  Bankson  T.  Mokgan,  Respondent. 

(Argued  June  17,  1874;  decided  November  10, 1874.) 

This  was  an  action  in  the  nature  of  a  quo  warrcmto^  to 
test  the  title  of  defendant  to  the  office  of  police  justice  in 
the  city  of  New  York.  Defendant  was  appointed  under  the 
act  "  to  secure  better  administration  in  the  Police  Courts  of 
the  city  of  New  York  "  (chap.  638,  Laws  of  1873),  which 
act  was  claimed  by  plaintiffs  to  be  unconstitutional.  The 
court  directed  a  verdict  for  defendant. 

TT.  A,  BeoAiK  and  Elh^idge  T.  Oerry  for  the  appellants. 

John  K.  Porter  and  Ndaon  J,  Waterbury  for  the  respond- 
ent. 

Agree  to  affirm  on  opinion  in  Wemler  v.  The  People  {antCy 
p.  516). 

All  concur,  except  Church,  Ch.  J.,  and  Allen,  J.,  dis- 
senting. 

Judgment  affirmed. 
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Edmund  A.  Smith  et  al.,  Kespondents,  v.  Gustavus  Isaacs, 

Appellant. 

(Argued  October  5,  1874;  decided  November  10,  1874.) 

This  was  an  action  to  recover  for  a  quantity  of  wet  hair 
alleged  to  have  beea  sold  and  delivered  bj  plaintiffs  to 
defendant. 

To  show  the  quantity  of  hair  delivered  plaintiffs  proved 
that  the  men  employed  to  carry  the  hair  to  a  bin,  from 
whence  it  was  taken  by  defendant,  reported  the  number  of 
baskets  to  plaintiffs'  foreman  who  entered  the  same  upon 
a  slate  kept  for  that  purpose.  These  entries  were  transcribed 
weekly  from  the  slate  to  a  book.  This  book  was  offered  in 
evidence  and  received  under  objection.  It  was  conceded,  on 
the  argument,  that  this  was  error,  but  respondent  claimed 
the  error  could  not  have  injured.  Sdd,  that  as  the  other 
evidence  did  not  conclusively  show  the  quantity  but  was,  in 
some  respects,  conflicting,  it  did  not  appear  that  the  incom- 
petent evidence  had  no  weight. 

Samuel  Hand  for  the  appellant. 

John  Z.  Jlill  for  the  respondents. 

Gboveb,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 
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John  M.  Carpenter,  Respondent,  v.  Patrick  O'Dougherty 

et  al.,  Appellants. 

(Submitted  October  6,  1874  ;  decided  November  10,  1874) 

Rbpobted  below,  2  New  York  Supreme  Court  (T.  «fe  0.), 
427. 

D.  O^Brien  for  the  appellants. 

John  C.  McCartin  for  the  respondent. 

Agree  to  affirm  on  opinion  of  Talcoti',  J.,  in  court  below. 
All  concur. 
Judgment  affirmed. 


Anson  Willis,  Appellant,  v.  James  Weaver,  Respondent. 

(Argued  October  6,  1874  ;  decided  November  10, 1874.) 

This  was  an  appeal  from  an  order  of  General  Term,  setting 
aside  a  judgment  entered  upon  a  verdict  and  ordering  a  new 
trial.  (Reported  below,  3  N.  Y.  S.  C.  [T.  &  C],  757 ;  1 
Hun,  121.) 

After  verdict  a  motion  was  made  for  a  new  trial,  which 
was  denied.  No  appeal  from  this  order  was  taken,  but  plain- 
tiff appealed  from  the  judgment.  The  opinion  of  the  Gene- 
ral Term  seemed  to  indicate  the  new  trial  was  granted  upon 
questions  of  fact.  Held^  that  the  appeal  did  not  bring  up  the 
questions  of  fact  for  review  ( Wright  v.  H^cnter^  46  N.  Y., 
410)  ;  and  that,  as  no  error  of  law  appeared,  the  order  was 
erroneous. 

WiUinm  P.  Chambers  for  the  appellant. 

E,  More  for  the  respondent. 

Per  Curiam  memorandum  for  reversal  of  order  granting 
new  trial  and  for  affirmance  of  judgment  on  verdict. 
All  concur. 

Order  reversed  and  judgment  accordingly. 
Sickels— Vou  XIIL        86 
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EzKKiEL  A.  Kendall,  Respondent,  v.  The  Holland  Pur- 
chase Insurance  Company,  Appellant. 

(Submitted  October  6,  1874;  decided  November  10, 1874.) 

Reported  below,  2  New  York  Supreme  Court  (T.  &  C), 
275. 

« 

Geo.  Bowen  for  the  appellant. 

Ansley  cfe  Vreeland  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
Judgment  affirmed. 


Frank  H.   Phillips,   Appellant,  v.    Nathaniel    Conklin, 

Respondent. 

Where  a  party  is  induced  to  enter  into  a  contract  for  the  purchase  of  landa, 
relying  upon  material  representations  on  the  part  of  the  vendor  which 
prove  to  be  untrue,  he  is  justified  in  refusing  to  perform,  although  the 
representations  were  not  made  with  fraudulent  intent,  but  through  a 
mistaken  belief  as  to  their  correctness.  It  is  not  necessary,  in  such  case, 
for  defendant  to  show  he  has  sustained  actual  damage. 

The  rule  in  actions  to  recover  damages  for  fraud  and  deceit  distinguished. 

(Argued  October  6, 1874 ;  decided  November  10, 1874.) 

This  was  an  action  to  recover  $1,000  damages,  as  stipulated 
in  a  contract,  for  the  exchange  of  lands. 

The  defence  was,  that  defendant  was  induced  to  enter  into 
the  contract  through  false  representiitions,  on  the  part  of 
plaintiffs  agent,  as  to  the  rental  of  the  property.  (Reported 
below,  2  N,  Y.  S.  C.  [T.  &  C],  619.) 

The  referee  found,  in  substance,  that  plaintiffs  agent 
made  a  representation  as  to  the  actual  rental  of  the  property, 
which  was  material,  and  was  untrue ;  that  defendant  was 
induced  by  it  to  enter  into  the  contract ;  and  that  both  plain- 
tiffs agent  and  defendant  were  mistaken  in  the  belief  of  it. 
Held^  that  this  was  sufficient  to  justify  defendant  in  his 
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refusal  to  perform  the  contract  {Doggett  v.  Emerson^  3  Story, 
700) ;  that  it  was  uot  necessary  to  show  an  intentional  utter- 
ance of  a  representation  known  to  be  untrue,  or,  in  other 
words,  a  fraudulent  intent ;  that  the  rule  in  actions  for  dam- 
ages for  fraud  and  deceit  did  not  apply,  as  they  did  not 
depend  upon  the  application  of  the  equitable  doctrine  of 
avoidance  of  a  contract  on  the  ground  of  mistake. 

Also,  heJd^  that  it  was  not  necessary  tliat  defendant  should 
have  sustained  actual  damage. 

R,  H.  UnderhiU  for  the  appellant. 

Nehemiah  Millard  for  the  respondent. 

FoLGER,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Benjamin    C.    Thornal,   Respondent,    v,    William    Pitt^ 

Appellant. 

(Argued  October  8,  1874;  decided  November  10, 1874.) 

This  was  an  action  by  a  real  estate  broker  to  recover  com- 
missions for  alleged  services  in  the  sale  of  certain  real  estate 
of  defendant.  The  court  charged  that  plaintiff  was  employed 
by  defendant,  and  as  such  negotiated  the  sale  and  earned  his 
commissions.  Held^  that  the  question  whether  plaintiff  acted 
as  the  broker  of  defendant  in  negotiating  the  sale  was,  upon 
the  evidence,  a  disputed  question  of  fact,  and  should  have 
been  submitted  to  the  jury. 

Wm.  Hem^  Arnoux  for  the  appellant. 
Ph,  Chase  for  the  respondent. 

Allen,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 
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the  property  for  the  benefit  and  as 
the  property  of  the  association,  and 
upon  his  death  the  holders  of  shares 
in  the  association  had  the  right  to 
enforce  their  ecjuitable  interests  as 
against  the  iJeirs  of  W. ,  to  whom 
the  legal  title  had  apparently  de- 
scended; that  as  no  rights  were 
involved  but  those  of  the  parties 
and  their  successors  in  interest, 
it  was  immaterial  whether  the  es- 
tate of  W.  could  be  technically  de- 
nominated an  estate  in  trust,  or 
whether  his  obligations  were  re- 
garded as  resting  in  contract.    Id. 

3.  Also,  lield,  that  oral  declarations 
of  W.  as  to  the  nature  of  his  in- 
terest in  the  property,  although 
not  competent  for  the  purpose  of 
proving  a  trust,  were  admissible 
under  the  plea  of  the  statute  of 
limitations,  as  it  would  not  begin 
to  run  until  the  trustee  in  some 
manner  repudiated  the  trust.    Id. 

Before  surrogate. 

See  Executor  and  Administra- 
tor, 4,  5,  6. 

By  mipermsor. 

See  Stjpkrvisor,  1,  2,  3,  4. 


ACKNOWLEDGMENT       OP 
WRITTEN  INSTRUMENT. 

1.  A  certificate  of  acknowledgment 
to  a  deed  stated  that  the  identity 
of  the  person  acknowledging  was 
proved  to  the  officer  by  ti  witness 
named,  who,  being  sworn,  stated 
his  place  of  residence,  and  that  he 
knew  the  persons  proposing  to 
acknowledge  to  be  the  Identical 
ones  described  in,  and  who  execu- 
the  deed.  ZTcW,  sufficient  within 
the  recording  act  (1  R.  S.,  758,  § 
9) ;  that  it  was  not  necessary  to 
state  in  the  certificate  that  the 
officer  had  satisfactory  evidence 
of  the  identity  of  the  person 
acknowledging,  and  that  the  facts 
stated  did  show  that  he  had  such 
evidence.    Bitter  ▼.   Warifi.     628 


ACTION. 

To  enforce  HabUity  imposed  by 


act  of  Congress  for  the  better  protection 
of  travelers  on  steam  vessels,  properly 
brought  in  State  cmtrts. 
See  Acts  of  Congress,  6. 


ACTS  OP  CONGRESS. 

1.  The  act  of  Congress  of  1871  (16 
U.  8.  Stat  at  Large,  440),  for  the 
better  protection  of  the  lives  of 
passengers  on  board  of  vessels  pro- 
pelled by  steam,  prohibits,  by  im- 
plication, the  use  of  a  greater 
pressure  of  steam  than  that 
allowed  by  the  inspector's  certi- 
ficate; and  under  the  provision  of 
section  48  of  said  act,  making  the 
master  and  owner  of  the  vessel 
liable  if  any  damage  is  sustained 
by  a  passenger  in  consequence 
01  any  neglect  or  failure  to  com- 
ply with  the  provisions  of  the  act, 
in  case  a  greater  pressure  is  used 
and  an  explosion  occurs,  which 
wpuld  not  have  happened  if  the 
pressure  had  been  kept  within  the 
prescribed  limits,  the  carrier  is 
liable  for  the  resulting  injury. 
GarroU  v.  S,  L  B,  B.  Co,  127 

2.  The  liability  of  the  owner  under 
said  section  is  not  confined  to 
cases  where  he  is  chargeable  with 
personal  default  or  neglect  to 
comply  with  the  act,  but  extends 
also  to  cases  where  the  injury- 
is  caused  solely  by  the  neglect  of 
the  master  or  persons  employed 
upon  the  vessel  Id. 

8.  The  giving  of  this  remedy  was 
incident  to  the  general  power  of 
Congress  over  the  subject,  and  the 
provision  is  valid.  Id. 

4.  The  act  of  1851  (9  U.  S.  Stat, 
at  Large,  835),  limiting  the  liability 
of  ship-owners  does  not  aflfect  the 
liability  imposed  by  said  section. 

/cf. 

5.  The  inspectors  are  not  authorized 
by  the  act  of  1871  to  adjust  the 
safety-valves  so  as  to  admit  of  a 
greater  pressure  upon  a  boiler 
than  the  certificate  allows  to  be 
used,  and  the  fact  that  they  have 
so  done  is  not  a  defence  to  an 
action  for  an  injury  occasioned 
thereby.  -W. 

6.  An  action  to  enforce  the  liability 
imposed  by  said  section  is  prop- 
erly brought  in  the  Supreme  Court 
of  Uie  State.  Id- 
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7.  The  power  of  summary  sale  con- 
ferred upon  a  collector  of  internal 
revenue  by  section  48  of  the 
internal  revenue  act  of  1864  (13 
XJ.  vS.  Stat,  at  Large,  288),  as  amen- 
ded by  section  9  of  the  act  of 
1806  (14  U.  S.  Stat,  at  Large,  112), 
is  ministerial,  and  a  sale  made  by 
a  collector  in  a  case  not  within 
the  statute  neither  divests  nor 
confers  a  title;  only  property 
seized  under  and  in  the  cases 
mentioned  in  ^d  section  are 
subject  to  this  power.  Traeey  v. 
Corse.  143 


8.  The  title  to  property  as  to  which 
an  act  of  forfeiture  has  been  com- 
mitted under  said  act  is  not  di- 
vested eo  vnstanH  Mi^n  thexom- 
mission  of  tlie  offence  or  by  the 
seizure,  but  only  by  the  judg- 
ment or  decree  of  a  court  having 
jurisdiction  in  the  premises  ascer- 
taining and  declaring  the  forfeit- 
ure. Id. 

9.  A  collector  of  internal  revenue 
seized  a  barge  which  was  fitted  up 
for  and  usc3  in  the  illicit  manu- 
facture of  spirits,  and  upon  the 
ground  that  the  expense  of  keep- 
ing was  very  great,  made  appli- 
cation to  the  assessor,  and  after 
proceedings  as  directed  in  said 
section  48  a  s^e  thereof  was 
ordered  by  the  assessor,  which 
was  had,  and  the  barge  was  pur- 
chased by  plaintiff  and  delivered 
to  him  by  the  collector.  Defend- 
ant claimed  under  a  title  subse- 
quentl}'  acquired  from  the  per- 
son who  owned  the  barge  when 
the  seizure  was  made.  In  an  ac- 
tion to  recover  possession  of  the 
barge,  held,  that  the  barge  was 
not  liable  to  seizure  under  said 
section  as  it  was  not  an  article 
upon  which  a  tax  had  been  im- 
posed, nor  was  it  a  tool,  imple- 
ment or  instrument,  within  the 
meaning  of  said  section;  that  the 
sale  was  therefore,  void,  and  plain- 
tiff acquired  no  title.  Id. 

10.  Plaintiff  produced  in  evidence 
a  decree  of  the  United  States 
District  Court,  in  proceedings  by 
information  against  the  avails  of 
the  sale  of  the  barge,  showing 
the  seizure,  sale,  attachment  of  the 


proceeds  and  notice  to  all  persons 
claiming  the  same,  declaring  the 
proceeds  condemned  as  forfeited, 
and  adjudging  that  the  seizure 
and  sale  and  aU  proceedings  there- 
on be  in  all  things  confirmed. 
Held,  that  this  decree  did  not 
establish  as  against  the  defendant 
the  forfeiture,  or  the  validity  of 
the  collector's  sale.  1st.  Because 
the  court  did  not  have  the  custody 
of  the  barge,  nor  was  it  subject 
to  its  process,  nor  did  the  de- 
cree adjudicate  directly  that  it 
was  forfeited.  2d.  Because  only 
those  claiming  an  interest  in  the 
proceeds  were  notified  to  appear, 
and  as  defendant  made  no  claim 
thereto  he  had  neither  actual  nor 
constructive  notice,  was  not  called 
upon  to  defend  his  title,  and  it 
was  not  affected  by  the  decree. 

Id. 

See  Bankruptcy. 


APFIDAVIT. 
Obiaimng  by  eampulHony  for 


motion. 
See  Motion  and  Ordbr,  6. 


ALTERATION  OP  WRITTEN 
INSTRUMENT. 

1.  Upon  the  appointment  of  defend- 
ant R.  as  administratrix  de  bonis 
rum,  and  the  issuing  to  her  of 
letters  with  the  will  annexed,  she, 
with  the  other  defendants  as  her 
sureties,  executed  and  deliveretl  to 
the  surrogate  a  bond  in  the  usual 
form.  Subsequently,  one  of  the 
clerks  in  the  surrogate's  office, 
without  the  knowledge  or  assent 
of  any  of  the  parties  interested, 
inserted  in  the  recital  in  the  bond, 
after  the  word  administratrix,  the 
words  "with  the  will  annexed." 
In  an  action  upon  the  bond,  lield, 
that  the  words  inserted  did  not 
change  the  legal  force  and  charac- 
ter of  the  bond,  nor  did  the  un- 
authorized insertion  thereof  avoid 
the  instrument,  or  relieve  the 
obligors  from  liability  under  it  as 
originally  executed.  Casoni  v. 
Jerome.  315 
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2.  A  signature  to  an  incomplete 
paper,  wanting  in  some  substan- 
tial particular,  where  no  delegation 
of  authority  is  conferred  to  supply 
the  defect,  does  not  bind  the  sign- 
er, without  consent  upon  his  part 
to  the  completion  of  the  instru- 
ment. D.  and  C.  Go.  R.  B,  Co.  v. 
M(MeU.  397 


3.  Defendant  subscribed  to  articles 
of  association  for  the  purpose 
of  organizing  a  railroad  corpora- 
tion, under  the  provisions  of  the 
feneral  railroad  act  of  1850  (chap. 
40,  Laws  of  1850);  at  the  time 
of  signing  the  names  of  the  di- 
rectors were  left  in  blank.  Held, 
that  the  instrument  was  incom- 
plete and  inoperative  as  against 
defendant ;  that  there  was  no  im- 
plied consent  upon  his  part  to  the 
insertion  of  the  names  of  any  per- 
sons as  directors;  and  that  by  the 
insertion  of  such  names  without 
his  consent,  the  instrument  was 
not  made  binding  upon  him.    Id. 


AMENDMENTS. 

1.  Plaintiffs'  complaint  set  forth  a 
cause  of  action  for  fraud  in  a  con- 
tract for  the  purchase  of  lands  and 
asked  to  have  the  contract  re- 
scinded. Upon  the  trial  it  appeared 
that  a  rescission  was  impossible 
and  the  complaint  was  dismissed. 
The  Judgment  was  reversed  by  the 
Commission  of  Appeals  and  new 
trial  ordered.  An  order  was  then 
granted  allowing  plaintiffs  to 
amend  complaint  by  setting  up 
further  allegations  of  fraud  and 
asking  to  charge  defendants  as 
trustees,  and  requiring  them  as 
such  to  account  for  and  restore 
what  they  had  unlawfully  obtained. 
Hdd,  that  the  amendment  was 
within  the  power  of  the  court  to 
grant,  in  ils  discretion  (Code,  ^ 
173),  as  were  also  the  terms,  and 
that  the  order  was  not  reviewable 
here.     Getty  v.  SpatUding.        637 

OfpUadings  in  action  to  fare- 

dose  mechanics^  lien. 
See  Oambling  v.  HaiglU.  (Mem.)  623 


APPARENT  TITLE. 

To  whom  one  hewing^  can  tran^ 

for  tide  as  against  real  owner. 
See  Vendor  and  Pubchaber,  1. 


APPEAL. 

1.  Where  a  judgment  debtor  pend- 
ing an  appeal  by  him  is  declared  a 
bankrupt,  and  the  judgment  is 
thereafter  affirmed  by  the  General 
Term,  with  costs,  he  has  a  suffi- 
cient interest  in  the  judgment  of 
affirmance  to  sustain  an  appeal 
therefrom  by  him  to  this  court. 
Sanford  v.  mnford.  67 

2.  It  seemSy  that,  prior  to  his  dis- 
charge, a  bankrupt  has  a  sufficient 
interest  in  preventing  the  estab- 
lishment of  a  claim  against  him  to 
sustain  an  appeal  by  him  from  a 
judgment  thereon,  where  his  as- 
signee does  not  seek  to  intervene 
and  be  substituted.  M. 

3.  The  right  to  costs  is  substantial, 
and  when  claimed  by  a  party  un- 
der a  positive  statutory  provision 
does  not  involve  any  question  of 
discretion.  An  order,  therefore, 
denying  costs  in  such  case  is  ap- 
pealable to  this  court.  (Code,  §  11, 
sub.  4.)  Slurgie  v.  Spoff&rd,       103 

4.  The  discretion  given  by  section 
306  of  the  Code,  to  an  appellate 
court,  as  to  costs  of  appeal,  where 
judgment  is  affirmed  in  part  and 
reversed  in  part,  only  applies  to  and 
affects  the  costs  in  the  appellate 
court  which  thus  modifies  the 
judgment.  Id. 

5.  In  an  action  for  the  recovery  of 
money,  defendant  served  an  offer 
of  judgment  under  section  385  of 
the  C(we,  which  was  not  accepted. 
Plaintiff  obtained  judgment  for  a 
larger  amount ;  this  was  affirmed 
at  General  Term ;  upon  appeal  to 
this  court  the  judgment  was  re- 
versed in  part  without  costs  to 
either  partv  here.  The  judgment 
as  modified  was  less  favorable  than 
the  offer.  Held,  that  defendants 
were  entitled  to  costs  subsequent 
to  the  offer,   including    costs   of 
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General  Tenn,  and  that  an  order 
denying  General  Term  costs  was 
reviewable  here.  Id, 

6.  Upon  return  to  an  alternative  writ 
of  mandamus  an  order  of  reference 
was  entered  by  consent  "  to  hear 
and  determine  the  whole  issues  of 
fact  in  the  case."  The  report  of 
the  referee  stated  his  findings  of 
fact,  and  his  report  was  accom- 
panied by  the  evidence.  Both 
parties  were  heard  thereon  as  well 
as  on  the  report,  without  objection ; 
and  the  justice  holding  the  Special 
Term,  attended  by  the  attorneys  of 
the  respective  parties,  viewed  the 
premises  in  question,  without  ob- 
jection. In  nis  decision  he  disre- 
garded some  of  the  referee's  find- 
mgs  of  fact.  HM,  that  if  the  order 
should  be  interpreted  as  directing 
a  report  of  the  facts,  and  thus,  as 
having  the  effect  of  a  special  ver- 
dict (Code,  §  272),  leaving  nothing 
for  the  court  but  the  determination 
of  questions  of  law,  yet  the  parties 
having  dealt  with  it  differently, 
such  an  effect  could  not  be  claimed 
for  it  upon  appeal.  People  ex  rel. 
T.  D.  and  O.  R,  R  Co.  153 

7.  Where  an  interlocutory  judgment 
or  decree  directs  a  reference  and 
an  accounting,  and  a  party  appears 
before  the  referee  and  presents 
claims,  supports  the  same  by 
proof  and  contests  the  claims  of 
the  opposing  party,  he  does  not 
thereby  waive  his  right  to  move 
for  a  new  trial  or  to  appeal  to  this 
court  from  an  order  denying  one. 
The  partjr  is  not  bound  to  abstain 
from  takmg  such  steps  as  will  pro- 
tect his  interests  and  sedure  the 
most  favorable  final  judgment,  in 
case  the  decision  on  the  VAcrits  is 
sustained,  under  the  penalty  of 
forfeiting  his  right  to  seek  a  re- 
view of  the  main  questions  in  the 
case.    Barker  v.  White.  204 

8.  Where  an  order  which  affects  a 
substantial  right  is  made  at  Special 
Term  the  party  atlected  is  entitled 
to  have  the  question  reviewed  by 
the  General  Term,  although  it  in- 
volves questions  of  discretion  ;  and 
a  refusal  by  the  latter  to  entertain 
the  appeal,  and  pass  upon  the  mer- 
its, is  an  error  of  law  reviewable 
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in  this  court.    Han.  F,  In».  Oo,  v. 
TovnUfMon..  215 

9.  Accordingly  held,  that  an  order  of 
General  Term  dismissing  an  appeal 
from  a  Special  Term  order  giving 
plaintiff  leave  to  bring  an  action 
upon  a  judgment  was  error,  and 
was  reviewable  here.  Id, 

10.  An  exception  to  a  referee's  find- 
ing of  fact  will  not  authorize  a  re- 
versal of  the  judgment  entered 
upon  his  report,  unless  it  is  made 
to  appear  that  there  is  no  compe- 
tent testimony  to  sustain  the  find- 
ing; that  his  conclusion  of  law 
necessarily  depends  upon  such  find- 
ing; and,  further,  that  there  is  no 
other  fact  presented  by  the  evi- 
dence, and  which  the  rereree  mi^ht 
have  found,  which  will  justify 
his  conclusion  of  law  and  the 
judgment  based  thereon.  CasweU 
V.  ifavis.  223 

11.  Plaintiff's  complaint  set  forth 
that  defendant,  as  his  broker  and 
agent  to  sell  certain  bonds,  falsely 
and  fraudulently  represented  that 
sixty  per  cent  of  their  par  value 
was  the  highest  price  he  could 
obtain  for  them,  and  that,  relying 
thereon,  plaintiff  authorized  a  sale 
at  that  price;  that,  in  fact,  defend- 
ant had  received  and  accepted  an 
offer  of  seventy-five  per  cent  for 
the  bonds,  at  which  rate  he  sold 
them,  accounting  to  the  plaintiff 
as  upon  a  sale  at  sixty  per  cent 
only.  The  referee  found,  upon 
conflicting  evidence,  that  defend- 
ant was  not  the  agent  of  plaintiff, 
but  purchased  the  bonds  at  sixty 
per  cent,  and  as  owner  subse- 
quently sold  them  at  seventy-five. 
He  also  found  that  defendant's 
a^ent  wbo  made  the  purchase  for 
him,  knowing  that  defendant  had 
been  offered  seventy-five  per  cent, 
to  induce  plaintiff  to  sell  for  sixty 
per  cent  told  plaintiff's  agent  who 
made  the  sale,  during  the  negotia- 
tion, that  the  latter  sum  was  the 
highest  price  at  which  the  bonds 
could  be  sold.  Judgment  was  di- 
rected and  entered  for  defendant, 
and  no  request  for  additional  find- 
ings was  made.  Upon  appeal  to 
the  General  Term  the  judgment 
was  reversed  and  new  trial  granted. 
The  order  did  not  state  that  the  re- 
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versal  was  upon  the  facts.  Edd 
(Rafallo,  J.,  dissenting),  that  the 
findings  of  the  referee  were  con- 
clusive against  the  plaintiff  upon 
the  cause  of  action  set  forth  in  the 
complaint;  that,  conceding  that 
the  referee,  in  case  the  facts  found 
by  him  made  out  a  cause  of  action 
for  deceit  in  the  purchase  to  the 
damage  of  plaintiff,  should  have 
rendered  judgment  thereon  in 
favor  of  the  latter ;  in  determining 
this  question  only  the  facts  as 
found  and  stated  in  the  report 
could  be  looked  at  here ;  and  that, 
as  there  was  no  finding  in  the  re- 
port that  plaintiff  relied  upon  the 
false  representations  in  making  the 
sale,  or  that  it  was  one  of  the  mov- 
ing considerations  thereto,  nor  was 
it  a  legal  inference  from  the  facts 
found,  such  cause  of  action  was 
not  sustained  by  the  findings  and 
the  order  of  reversal  was  error. 
TayUn-Y,  Que^t.  262 

12.  After  a  trial  and  the  decision  of  a 
controversy  as  appearing  upon  the 
proofs,  where  no  question  was 
made  during  the  trial  as  to  their 
relevancy  under  the  pleadings,  it 
is  not  the  duty  or  within  the 
rightful  authority  of  an  appellate 
court  to  deprive  the  successful 
party  of  his  recovery  on  the  ground 
of  incompleteness,  or  imperfection 
of  the  pleadings.  Tyng  v.  Com. 
Waa-ehouM  Go,  308 

18.  A  judgment  founded  upon  an 
order  taken  by  default  is  not  ap- 
pealable.   InneB  v.  Furcell.      388 

14.  In  a  foreclosure  action  a  motion 
that  defendant's  answer  be  made 
more  definite  and  certain  was  op- 
posed by  him,  but  was  granted; 
the  order  directing  the  answer  to 
be  stricken  out  in  case  it  should  not 
be  amended.  In  lieu  of  such  di- 
rection, bv  stipulation  of  the 
parties,  a  clause  was  inserted  **  that 
plaintiff  have  leave  to  move  for 
judgment  for  want  of  such  an- 
swer." The  answer  not  having 
been  amended,  plaintiff  moved 
upon  notice  that  the  answer  be 
stricken  out  and  for  judgment. 
This  motion  was  granted  l}y  de- 
fault and  judgment  was  perfected 
as  upon  failure  to  answer.    Held^ 


that  the  judgment  was  not  appeal- 
able. Id. 

15.  Where,  upon  due  notice  of 
motion,  an  order  is  granted  by 
default,  an  application  to  open 
the  default  and  for  a  rehearing  is 
addressed  to  the  discretion  of  the 
Supreme  Court,  and  its  deter- 
mination cannot  be  reviewed 
here.    MiUer  v.  Tyler.  477 

16.  Upon  a  mortgage  given  prior 
to  the  passage  of  the  legal  ten- 
der act  a  judgment  of  foreclosure 
was,  in  the  usual  form,  perfected 
in  1867.  In  June,  1870,  upon  mo- 
tion of  the  plaintiff  and  notice 
to  the  defendants  who  appeared 
(among  them  the  appellants),  an 
order  was  gmnted  by  default 
amending  the  judgment  by  making 
the  principal  and  interest  payable 
in  coin.  In  September  the  annouDt 
of  the  judgment  was  paid  in  ac- 
cordance with  its  terms  as  amend- 

.  ed.  In  September,  1871,  the 
appellants  moved  to  vacate  said 
order  and  that  plaintiff  pay  back 
the  premium  upon  the  gold  paid, 
which  motion  was  denied.  Heid^ 
that  the  judgment,  as  modified, 
was  regular,  and  if  erroneous 
could  only  be  corrected  on  appeal, 
from  which  the  appellants  were 
precluded  by  allowing  the  amend- 
ment by  default;  that  the  applica- 
tion was  to  the  favor  of  the  court 
and  addressed  to  its  discretion ; 
and  that  the  order  was  not  ap- 
pealable. Id. 

17.  The  amendment  of  1874  to  sec- 
tion 11  of  the  Code  (chap.  322, 
Laws  of  1874),  prohibiting  an  ap- 
peal to  this  court  *'  from  any  judg- 
ment or  order  granting  or  refusing 
a  new  trial,  where  the  amount  of 
the  judgment  or  subject-matter  in 
controversy  ♦  »  «  does  not 
exceed  $500,"  includes  a  judg- 
ment of  affirmance.  The  words 
'*  granting  or  refusing  a  new  trial/' 
relate  to  "order**  only,  not  to 
"judgment."  Butter Jiddy,Ruddt, 

489 

18.  The  appellate  jurisdiction  of  the 
Court  of  Appeals  is  subject  to  the 
control  and  regulation  of  the 
legislature  (Const.,  art.    6,  §  6), 
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and   the  act    so  amending    said 
section  is  constitutional.  Id. 

19.  In  detennining  whether  a  point 
relied  upon  on  appeal  was  raised 
in  the  trial  court,  the  issues  pre- 
sented by  the  pleadings  are  not 
conclusive,  where  evidence  upon 
which  the  point  is  taken  was 
received  upon  the  trial  without 
objection,  that  it  was  not  within 
the. issues.  The  question  is  to 
be  determined  from  the  pleadings, 
the  case  made,  the  findings,  the 
exceptions  taken,  or  from  all  these 
as  the  case  may  be.  McKecknie  v. 
Ward,  541 

20.  The  sureties  in  an  undertaking 
given  on  an  appeal  to  the  Genenu 
Term,  conditioned  that  the  ap- 
pellant will  pay  "all  costs  and 
damages  which  may  be  awarded 
against  him  on  said  appeal,'*  are 
not  liable  for  the  costs  of  an  appeal 
by  their  principal  to  the  Court,  of 
Appeals  from  a  judgment  of  affirm- 
ance of  the  Qeneral  Term.  JUnck- 
ley  V.  Kreitz.  583 

21.  Where,  upon  the  appeal  to  the 
Court  of  Appeals,  a  new  under- 
taking is  given  for  the  judgment 
and  costs,  as  between  the  two 
sets  of  sureties  the  primary  liability 
rests  upon  the  latter,  and  their 
release  by  the  judgment  creditor 
discharges  the  former.  Id. 

22.  Where,  in  an  action  for  tort 
against  two  or  more  defendants, 
the  complaint  is  dismissed  as  to 
one,  without  costs,  and  he  does 
no%  appeal,  the  question  whether 
he  was  entitled  to  costs  cannot  be 
raised  upon  appeal  by  the  other 
defendants.    AAerU  v.    Johnson. 

613 

23.  Plaintiff,  as  a  witness,  in  an 
action  against  a  common  carrier 
of  passengers  by  stage,  was  asked 
if  the  driver  made  any  remarks 
to  her  as  she  was  getting  into  the 
sta^e.  This  was  objected  to  and 
objection  overruled.  The  wit- 
ness, in  answer,  stated  some  vio- 
lent language  used  by  the  driver. 
This  was  subsequently,  on  motion, 
stricken  out  and  the  jury  directed 
to  disregard    it.     Held,  that  the 


question  was  proper;  or,  if  not, 
an  answer  thereto  could  not  have 
prejudiced;  that  the  answer  given 
was  not  responsive ;  and  that, 
therefore,  the  exception  was  not 
well  taken  J  Id. 

24.  An  order  opening  a  sale  upon  a 
judgment  of  foreclosure  is  one 
resting  in  the  discretion  of  the 
court  below,  and  is  not  appealable 
to  this  court.  This  discretionary 
power  is  not  terminated  by  an 
order  confirming  the  report  of  sale 
and  the  delivery  of  the  referee's 
deed  to  the  purchaser.  Crane  v. 
SUg&r,  625 

25.  The  fact  that  no  notice  of  the 
motion  was  served  upon  the  pur- 
chaser does  not  invalidate  the  or- 
der, where  he  had  actual  notice, 
and  appeared  and  contested  the 
motion.  Id. 


26.  Where,  pending  an  action  in  the 
Supreme  Court,  one  or  more  of 
several  co-plaintif&  transfer  his  or 
their  interest  to  the  others,  it  is 
within  the  power  and  discretion 
of  the  court  to  allow  those  suc- 
ceeding to  the  interests  to  continue 
the  action  in  their  own  name 
(Code,  §  121);  and  an  order  to 
that  ef^ct  is  not  appealable  to 
this  court.     Getty    v.    Spavlding, 

636 

27.  Whether,  in  such  case,  any  ob- 
jection which  could  have  been 
made  to  an  improper  joinder  of 
plaintiffs,  had  the  suit  been  con- 
tinued in  the  names  of  the  original 
plaintiffs,  can  be  insisted  upon, 
quagre.  Id. 

28.  Plaintifis'  complaint  set  forth  a 
cause  of  action  for  fraud  in  a  con- 
tract for  the  purchase  of  lands,  and 
asked  to  have  the  contract  re- 
scinded. Upon  the  trial  it  ap- 
peared that  a  rescission  was  im- 
possible, and  the  complaint  was 
dismissed.  The  judsrment  was  re- 
versed by  the  Commission  of  Ap- 
peals and  new  trial  ordered.  An 
order  was  then  granted  allowing 
plaintiffs  to  amend  complaint  by 
setting  up  further  allegations  of 
fraud,  and  asking  to  charge  de- 
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f endants  as  trustees,  and  requiring 
them  as  such  to  account  for  and 
restore  what  tiiey  had  unlawfully 
obtained.  Held^  that  the  amend- 
ment was  within  the  power  of  the 
court  to  grant,  in  its  discretion 
(Code,  §  178),  as  were  also  the 
terms,  and  that  the  order  was  not 
reviewable  here.  Id. 

29.  Upon  appeal  to  this  court  from 
an  order  of  General  Term  denyiug 
a  motion  for  a  new  trial,  in  a  case 
tried  by  the  court,  where  the  deci- 
sion does  not  authorize  a  final  judg- 
ment but  directs  further  proceed- 
ings, questions  of  fact  are  not  i*e- 
▼iewable.    Piatt  v.  PlaU.  646 

90.  It  is  only  where  a  Judgment  ren- 
dered in  an  action  tried  by  the 
court  is  reversed  by  the  General 
Term,  and  it  appears  in  the  order 
of  reversal  that  it  was  upon  the 
facts,  that  they  can  be  reviewed 
here.    (Code,  §  268.)  Id, 

81.  Upon  trial  by  a  jury,  two  ques- 
tions of  fact  were  submitted  to  and 
passed  upon  by  them.  A  motion 
for  a  new  trial,  upon  case  and  ex- 
ceptions, was  denied,  and  judg- 
ment ordered  for  defendant.  The 
order  was  affirmed  by  the  General 
Term,  and  subsequently,  upon  de- 
fendant's application  at  Special 
Term  for  judgment,  the  case  was 
heard  upon  the  record  and  further 
proofs,  and  judgment  directed. 
HeUly  that  an  appeal  from  such 
judgment  could  not  be  taken  di- 
rect to  this  court;  thst  the  ques- 
tions arising  upon  the  findings  of 
the  jury,  taken  in  connection  with 
the  furUier  proof,  must  first  be 
presented  to,  considered  and  de- 
termined by  the  General  Terra. 
Sauthtoorth  v.  Bennett.  659 

W lien  order  denying  motion  fcT 

further  finidinge  by  referee  is  review- 
able. 

See  Motions  and  Obders,  1,  2. 

Order  allowing  amended  answer 

not  appeuUible. 

See  GambliTigy.  Haight.  (Mem.)  623 

Granting  costs  in  equity  actions 

7iot  reviewoMe  here. 

See  T^ny  v.  Clark.   (Mem.)    532 

Wfien  fact  assumed  and  not 

disputed  ort  trial  cannot  be  questioned 
on  appeal. 


See  WOson  v.  Bockg.    (Mem.)    641 
When  judgment,  although  in- 

formaly  will  not  be  disturbed  on. 

See  PlaU  y.  PlaU.    (Mem.)        646 
Order  striking  out  portion  of  a 

pleadin>g^  and  directing  portion  to  be 

made  more  definite  and  certain^  not  ap- 
pealable. 

See  K  F.  Ins.  Co.  v.  Tomlinson. 

(Mem.)  657 
Order  denying  motion  to  open 

default  not  appealable. 
See  Davis  v.  Borst,    (Mem.)       669 
Order  directing  restitution  noi 

appealable. 
SeeHollowa/yy.  Stevens.  (Mem.)  670 
When  rrfusal  of  r^eree  to  find 

further  facts  reviewable. 

See  Andrews  v.  Baymond.  (MenL) 

676 
Error  in  reception  ofsftidenoe^ 

when  not  harmless. 
See  Smith  V.  Isaac.    (Mem.)       680 
Question  of  fact  not  brought  up 

for  review  on  appeal  from  judgment 

entered  on  verdict. 
See  WiUis  v.  Weaver.  (Mem.)    681 


ARBITRATION. 

1.  A  court  of  equity  will  not  set  aside 
an  award  of  arbitrators  for  error, 
either  in  law  or  fact,  as  to  matters 
within  their  Jurisdiction.  There 
must  be  something  more  than  error 
of  judgment,  such  as  misconduct 
or  corruption,  or  a  mistake  of  law 
or  fact  in  the  nature  of  a  clerical 
error;  and,  in  general,  to  be  avail* 
able,  this  must  appear  on  the  face 
of  the  award,  or  in  some  paper 
delivered  with  it  M.  22.  Ociil  Go. 
V.  Salt  Co,  of  Onondaga.  667 

Contra/U  to  arbitrale  construed^ 

authority  of  arbitrators. 
SeeM.R.  Coal  Co.  v.  Salt  Go.  (Mem.) 

667 


ARREST. 

1.  The  arrest  and  imprisonment  of  a 
judgment  debtor  upon  an  execu- 
tion against  his  body  is  in  law  a 
satisfaction  of  the  judgment  so 
long  as  the  imprisonment  con- 
tinues, and  duriug  that  period  no 
action  can  be  maintained  by  the 
judgment  creditor  against '  one 
standing  as  surety  for  the  debtor 
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or  to  enforce  collateral  securities 
held  for  the  payment  of  the  judg- 
ment.   KoenigY,  Steckd,  475 


ASSAULT  WITH   INTENT   TO 
KILL. 

1.  On  the  trial  of  an  indictment  for 
an  assault  with  intent  to  kill,  the 
court  charged,  that  it  was  indis- 
pensable to  a  conviction  of  the 
principal  offence  to  find  that  the 
prisoner  intended  to  kill  the  pro- 
secutor, and  gave  detailed  instruc- 
tions as  to  the  rules  of  evidence 
applicable,  to  which  there  were  no 
exceptions;  the  court  was  re- 
quested by  the  prisoner's  counsel 
to  charge,  that  before  they  could 
convict  of  an  assault  with  intent 
to  kill,  they  must  be  satisfied  upon 
the  evidence,  that  had  death  en- 
sued, the  prisoner  would  be  guilty 
of  murder  in  the  second  degree. 
The  court  refused  so  to  charge. 
Held,  no  error;  that  the  prisoner 
was  not  legally  entitled  to  a  charge 
upon  the  subject ;  and  that  the 
charge  sought  for  would  have  been 
improper  as  it  excluded  the  hy- 
pothesis of  murder  in  the  first 
degree.    SlaUerly  v.  People.      354 

12.  It  ifeems,  that,  in  order  to  convict 
of  the  offence  charged,  the  evidence 
must  be  such,  that  if  death  had 
ensued  the  prisoner  would  have 
been  guilty,  at  least,  of  murder  in 
the  second  degree.  Id. 

S.  The  prisoner's  counsel  requested 
the  court  to  charge,  that  under  the 
indictment  the  prisoner  could  not 
be  convicted  of  an  assault  with  a 
shai-p  dangerous  weapon  with  in- 
tent to  do  bodily  harm.  This  was 
conceded  by  the  district  attorney, 
and  it  did  not  appear  that  the  court 
made  any  ruling  upon  the  sub- 
ject. Held^  that  the  proposition 
as  matter  of  law  was  erroneous 
(chap.  74,  Laws  of  1854),  but  the 
error  was  not  available  here,  be- 
cause :  1st.  It  was  the  request  of 
the  prisoner's  counsel.  2d.  The 
court  made  no  ruling  upon  it. 
3d.  There  was  no  exception.  4th. 
As  matter  of  fact,  considering  the 
character  of  the  weapon  used,  it 
might  have  been  assumed  that  the 


facts  would  not  have  lustified  a 
conviction  for  such  an  offence.  Id. 

4.  A  legal  defect  in  the  evidence 
upon  a  criminal  trial,  such  as  to 
constitute  a  question  of  law,  is  not 
available  here  without  an  excep- 
tion. Id, 


ASSESSMENT  AND  TAXATION. 

1.  Under  the  provision  of  the  act  in 
relation  to  public  instruction  ( §  68, 
art.  7,  tit.  7,  chap.  555,  Laws  of 
1864),  providing  for  the  assessment 
by  school  district  trustees  of  taxa- 
ble property  in  their  district,  the 
valuation  of  which  cannot  be  as- 
certained from  the  last  town  assess- 
ment roll,  when  the  trustees  as- 
sess property  not  upon  suoh  roll, 
or  change  any  of  the  assessments 
thereon,  they  are  required  to  give 
notice  to  the  persons  interested  of 
the  completion  of  their  roll,  sped-  ■ 
fying  a  day  when  they  will  meet 
to  review  their  assessment,  etc., 
the  same  as  is  required  of  town 
assessors.  JeweUy.  van  Steenburgh. 

86 

2.  An  omission  to  give  such  notice 
is  a  jurisdictional  defect,  invalidat- 
ing the  tax  and  rendering  the  trus- 
tees liable  as  trespassers  for  the 
levying,  by  virtue  of  their  warrant, 
upon  property  to  collect  such  tax. 

Id, 

3.  It  seemSy  that  it  is  incumbent  upon 
the  trustees,  when  sued  for  such 
trespass,  to  prove  that  notice  was 
duly  given  ;  the  presumption  of 
the  performance  of  official  duty 
does  not  apply.  Td. 

4.  It  seems,  also,  that  if  the  party 
whose  property  is  assessed  appears 
and  is  heard,  or  has  an  opportunity 
to  be  heard  in  reference  to  the  as- 
sessment, this  is  a  waiver  of  notice 
and  he  is  concluded  thereby.     Id, 

5.  The  stills  of  sea-going  vessels  for 
the  purposes  of  taxation  is  the  port 
where  they  are  registered  under 
the  laws  of  the  United  States  as 
their  home  port.  This  is  not  lost 
by  mere  absence  and  employn^ent 
elsewhere,  but  continues  until   a 
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new  situs  is  acquired.    Psople  ex 
rel.  y.  Comrs.  Taaoes^  etc  242 

6.  Accordingly  held,  where  relator 
registered  certain  steamships  at  the 
port  of  New  York  and  then  sent 
them  to  the  Pacific  ocean  where 
they  have  since  remained  em- 
ployed in  the  trade  of  relator  but 
have  not  been  registered  anew,  that 
they  were  properly  taxable  in  New 
York.  Id. 

7.  Certain  steamers  were  being  buUt 
in  Delaware  for  relator  (a  corpo- 
ration organized  under  the  laws  of 
this  State  and  having  its  principal 
office  in  New  York  city)  under 
contracts  which  providea  that  it 
should  have  a  lieu  on  and  owner- 
ship in  the  vessels  as  the  building 
progressed  up  to  the  amount  paid 
upon  the  contract,  the  same  to 
attach  simultaneously  with  the 
payments  ;  also  that  the  builder 
should  keep  the  vessel  insured, 
the  policies  to  be  for  account  of 
and  made  payable  to  relator.  The 
latter  had  made  payments  under 
the  contract,  but  none  of  the 
steamers  had  been  delivered  to  it. 
Heid,  that  the  interest  of  the  rela- 
tor in  such  vessels  was  not  an  ab- 
solute ownership  but  was  in  the 
nature  of  a  lien,  and  that  until  it 
ripened  into  a  title,  the  moneys 
paid  upon  the  contract  were  taxa- 
ble in  New  York.  Id. 

8.  Where  a  copy  of  an  assessment 
roll  is  delivered  to  a  town  collec- 
tor with  the  proper  warrant  at- 
tached, it  is  not  necessary,  in  order 
to  protect  a  collector  acting  there- 
under, that  it  be  accompanied 
by  the  affidavit  of  the  assessors 
or  a  copy  thereof.  The  warrant 
and  copy  roll  constitute  the  pro- 
cess; the  absence  of  the  affidavit 
affords  no  presumption  that  it  was 
not  made  and  attached  to  the  orig- 
inal roll  delivered  to  the  super- 
visor, and  by  such  absence,  there- 
fore, no  want  of  jurisdiction  is 
made  to  appear.  Bradley  v.  Ward. 

401 

tt.  The  provision  of  the  statute  (1 
R  8.,  396,  §§ 36,  37),  requiring  the 
assessment  roll  and  warrant  to  be 
delivered  to  the  collector  by  the 
fifteenth  of  December,  is  directory 


merely.  A  delaj^  in  the  delivery 
until  after  that  time  does  not  in- 
validate the  warrant.  Id. 

10.  In  an  action  upon  a  bond  given 
by  a  collector  of  one  of  the  towns 
01  Richmond  county,  under  the 
provisions  of  the  act  of  1872  (chap. 
78,  Laws  of  1872),  extending  the 
time  for  the  collection  of  taxes 
in  said  county  to  the  25th  of  May, 
1872,  and  prescribing  a  return  day 
for  the  warrants,  hdd,  that  while 
a  delay  in  the  delivery  of  the 
warrant  to  the  collector,  such  as 
rendered  it  impossible,  after  com- 
plying with  the  other  requirements 
of  the  original  statute,'  to  seize  and 
sell  property,  and  pay  over  the 
moneys  collected  withm  the  time 
required  thereby,  would  have  re- 
lieved him  from  the  obligation  to 
institute  compulsory  proceedings, 
the  extension  of  the  time  made 
it  possible  and  obligatory  upon 
him;  and  that  the  prescribing  of 
a  return  day  in  said  statute  sup- 
plied a  defect  in  the  omission  of  a 
return  day  in  the  original  warrant 

Id. 

11.  Also,  heid,  that  an  outstanding 
warrant  not  in  force  at  the  time  of 
the  passage  of  said  act,  it  not  hav- 
ing been  renewed  under  the  gen- 
eral extension  act  of  1872  (chap. 
10,  Laws  of  1872),  was  revived  and 
oenewed  by  said  first  mentioned 
act.  Id. 

12.  Defendants  offered  to  show,  that 
when  the  warrant  was  executed 
the  several  amounts  of  taxes  speci- 
fied in  the  roll  were  not  entered 
therein,  but  were  subsequently  in- 
serted by  one  B.  Beld,  that  the 
offer  was  properly  rejected;  that  it 
did  not  repel  the  idea  that  B.  in- 
serted such  amounts  as  the  board 
of  supervisors  directed,  and  that 
the  circimistance  of  signing  first, 
and  filling  in  the  amounts  after- 
ward, if  done  by  the  board  or 
under  their  direction  at  the  time, 
did  not  invalidate  the  warrant.  Id. 

13.  Whether  such  an  irregularity,  if 
it  existed,  could  be  urged  against 
the  collector,  qucere.  Id. 

14.  It  seems^  that  where  a  warrant 
is  void  upon  its  face,  it  is  a  de- 
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fence  in  an  action  upon  the  collec- 
tor's bond  for  not  enforcing  col- 
lection of  the  taxes,  where  he  has 
paid  overall  he  has  collected;  and 
Uie  collector  is  not  estopped  from 
setting  up  such  defence.  Id. 

15.  The  provision  of  the  act  of  1854, 
in  reference  to  the  city  of  Brook- 
lyn ( §  33,  chap.  384,  Laws  of  1854), 
declaring  that  a  conveyance  on 
tax  sales  in  said  city  "  shall  contain 
a  brief  statement  of  the  proceed- 
ings had  for  the  sale,'*  and  "  shall 
be  evidence  that  such  sale  and 
other  proceedings "  were  regular, 
makes  the  conveyance  evidence 
only  of  the  regularity  of  the  sale 
and  the  other  proceedings  con- 
nected with  it,  not  of  the  assess- 
ment or  proceedings  which  take 
place  before  the  right  to  sell  at- 
taches; and  to  sustain  such  a  con- 
veyance the  regularity  of  these 
preliminary  proceedings  must  be 
shown.     KaiMone  v.  Hooney.    463 

16.  In  an  action  of  ejectment  defend- 
ant claimed  titie  to  one  of  the  lots 
in  question  under  a  comptroller's 
deed,  which  recited  a  sale  of  the 
lot  for  non-payment  of  taxes 
assessed  as  non-resident.  Plain- 
tiffs thereupon  proved  by  the 
assessment  rolls  of  the  town  for 
the  years  when,  according  to  the 
comptroller's  certificate  of  sale,  it 
was  returned  as  so  assessed,  that 
for  those  years  it  was  assessed  not 
as  non-resident  lands  but  to  a 
former  owner.  HM^  that  this 
was  such  an  irregularity  as  ren- 
dered the  comptroller's  sale  and 
deed  void.  The  ^neral  law  as  to 
the  return  of  land  to  the  comp- 
troller, for  the  non-payment  of 
taxes,  is  not  changed  as  to  the 
county  of  Kings  by  the  act  respect- 
ing the  return  of  collector's  war- 
rants in  said  county.  (Chap.  206, 
Laws  of  1838.)    Bitter  v.   Warth, 

627 


ASSIGNMENT. 

1.  An  assignment  by  a  public  oflScer 
of  the  future  salary  of  his  ofOice  is 
contrary  to  public  policy  and  is 
Yoid.    nliss  v.  Lawrence.  442 


2.  Under  section  821  of  the  Code, 
one  taking  an  assignment  of  a 
cause  of  action  after  suit  brought 
thereon  is  liable  for  all  the  costs 
of  the  action,  **the  same  as  if  he 
were  a  party,"  as  well  those  accru- 
ing before  as  after  the  assignment. 
GhMt  V.  Davenport.  001 


To   assignee   in   bankruptcy^ 


when  it  dissolves  Hen  of  attachment. 
See  Attachment,  1,  2. 


ATTACHMENT. 

1.  An  assignment  to  an  assignee, 
duly  appointed  in  proceedings  un- 
der the  bankrupt  act,  dissolves  the 
lien  of  an  attachment  sued  out  of 
a  State  court  and  levied  upon  the 
property  of  the  bankrupt  within 
four  months  of  the  commence- 
ment of  such  proceedings.  (14  U. 
S.  Stat,  at  Large,  517,  §  14.)  Mil- 
ler V.  Bowles.  258 


2.  The  appointment  by  the  State 
court  of  a  receiver  of  the  prop- 
erty of  the  bankrupt  and  a  transfer 
to  him  of  the  attached  property 
prior  to  the  appointment  of  the 
assignee,  does  not  alter  the  rights 
of  the  parties  or  entitle  the  attach- 
ment creditor  to  preference  in 
payment  of  any  judgment  he  may 
obtain.  Id. 


ATTORNEY. 

1.  The  term  '* employe'*  in  its  or- 
dinary and  usual  sense  includes 
all  whose  services  are  rendered  for 
another ;  it  is  not  restricted  to  any 
kind  of  employment  or  service,  but 
includes  as  well  the  profcssitmal 
man  as  the  common  laborer.  Our- 
ney  v.  At.  a/id  O.  W.  R.  Go.      358 

2.  An  order  appointing  a  receiver  of 
a  railroad  company  directed  him, 
among  other  things,  to  pay  debts 
"owing  to  the  laborers  and  em- 
ployes" of  the  company  "for  la- 
bor and  services  actually  done  in 
connection  with  that  company's 
railways."  Held^  that  it  included 
a  claim  of  counsel  for  profes- 
sional  services  rendered  by  him 
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on  employment  of  the  company 
in  litigations  relating  to  the  rail- 
way, its  interests  and  business. 
(Gbover,  Andrews  and  John- 
son, JJ.,  dissenting.)  Id. 


LiabiUty   of^  for   moiieys  of 


fMinidpal  corporation  uriUmfuUy  re- 
ceived by. 
See  Cause  of  Action,  4. 


ATTORNEY-GENERAL. 

Authority  to  bring  action  in 

name  of  people. 
See  Fartibs,  3,  4 


BANKRUPTCY. 

1.  Where  a  judgment  debtor  pend- 
ing an  appeal  by  him  is  declared 
a  bankrupt,  and  the  judgment  is 
thereafter  affirmed  by  the  General 
Term,  with  costs,  he  has  a  suffi- 
cient interest  in  the  judgment  of 
affirmance  to  sustain  an  appeal 
therefrom  by  him  to  this  court. 
Sanford  v.  Sanford.  67 

2.  It  seems,  that  prior  to  his  dis- 
charge, a  bankrupt  has  a  sufficient 
interest  in  preventing  the  estab- 
lishment of  a  claim  against  him  to 
sustain  an  appeal  by  him  from  a 
judgment  thereon,  where  his 
assignee  does  not  seek  to  inter- 
vene and  be  substituted.  Id. 

8.  An  assignment  to  an  assignee, 
duly  appointed  in  proceedings 
under  the  bankrupt  act,  dissolves 
the  lien  of  an  attachment  sued  out 
of  a  State  court  and  levied  upon 
the  property  of  the  bankrupt 
within  four  months  of  the  com- 
mencement of  such  proceedings. 
(14  U.  S.  Stat,  at  Large,  517,  §  14.) 
Milfer  V.  Botrles.  253 

4.  The  appointment  by  the  Slate 
court  of  a  receiver  of  the  prop- 
erty of  the  bankrupt,  and  a  trans- 
fer to  him  of  the  attached  prop- 
erty prior  to  the  appointment  of 
the  assignee,  does  not  alter  the 
rights  of  the  parties  or  entitle  the 
attachment  creditor  to  preference 
in  payment  of  any  judgment  he 
may  obtain.  Id. 


An  assignee  in  bankrupky  of 

a  railroad  eorporaiion  is  not  its  agent, 
and  it  is  not  liable  for  his  negUgin/x. 

See  Railroad  Corporation,  8, 4. 


BANKS  AND  BANKING. 

1.  In  an  action  against  an  indorser 
upon  a  promissory  note  made  pay- 
able at  a  bank,  it  appeared  Uiat, 
upon  the  day  the  note  fell  due,  the 
indorser  was  ready  to  pay  it,  and 
sent  the  maker  to  the  bank  several 
times  during  banking  hours  to  see 
if  the  note  was  there  and  to  ascer- 
tain the  amount.  The  note  was 
not  presented  for  payment  until 
an  hour  after  the  close  of  the 
customary  banking  hours,  when 
the  holder  was  admitted  into  the 
bank,  found  the  cashier  and  de- 
manded payment,  which  was  re- 
fused on  the  ground  that  no  funds 
had  been  leu  with  the  bank  to 
pay.  Heldj  that  the  demand  was 
sufficient  to  charge  the  indorser. 
SaU  Springs  Nat.  Bk.  v.  BurUm. 

430 

2.  It  seems,  that,  had  the  maker  gone 
to  the  bank  prepared  to  pay  and 
waited  there  for  that  purpose 
until  the  close  of  banking  hoars, 
or  had  he  placed  funds  in  the 
bank  and  allowed  them  to  remain 
there  until  the  close  of  business 
hours  and  then  withdrawn  them, 
in  consequence  of  the  non-pre- 
sentment of  the  note,  the  indorser 
would  have  been  discharged.     Id. 


BEQUESTS. 
See  Legacies. 


BILLS,   NOTES  AND  CHECKa 

1.  In  an  action  against  an  indorser 
upon  a  promissory  noie  made  pay- 
able at  a  bank,  it  appeared  that, 
upon  the  day  the  note  fell  due,  the 
indorser  was  ready  to  pay  it  and 
sent  the  maker  to  the  bank  several 
times  during  banking  hours  to  see 
if  the  note  was  there  and  to  ascer- 
tain the  amount.  The  note  was 
not  presented  for  payment  until  an 
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hour  after  the  dose  of  the  custom- 
aiy  banking  hours,  when  the  holder 
was  admitted  into  the  bank,  found 
the  cashier  and  demanded  payment, 
which  was  refused  on  the  ground 
that  no  funds  had  been  left  with 
the  bank  to  pay.  Heldj  that  the 
demand  was  sufficient  to  charge 
the  indorser.  Salt  Springs  NcU. 
Bank  V.  Burton.  430 

2.  It  seems^  that,  had  the  maker  gone 
to  the  bank  prepared  to  pay  and 
waited  there  for  that  purpose  until 
the  close  of  banking  hours,  or  had 
he  placed  funds  in  the  bank  and 
allowed  them  to  remain  there  un- 
til the  close  of  business  hours  and 
then  withdrawn  them,  in  conse- 
quence of  the  non-presentment  of 
the  note,  the  indorser  would  have 
been  discharged.  Id, 


Assessment  of  premium  notes 


^iven  to  mutual  insurance  company. 
See  Insurance  (Fire),  1,  2,3,4,  5. 


BONA  FIDE  HOLDER. 

1.  A  vendor  who  has  been  induced 
to  part  with  his  property  by  the 
f^ud  of  the  vendee  can  only  be 
defeated  of  his  right  to  reclaim  the 
same  within  a  reasonable  time  by 
one  who  has  paid  value  or  made 
advances,  or  incun-ed  responsibil- 
ities upon  the  credit  of  the  appa- 
rent title  of  the  vendee,  and  with- 
out notice  of  the  fraud  or  knowl- 
edge of  circumstances  to  put  hiii: 
upon  inquiry.  Barnard  v.  Camp- 
bell.  ^    73 

2.  One  to  whom  the  property  has 
been  -delivered  by  the  frauaulent 
vendee  in  payment  of  a  precedent 
debt,  or  in  performance  of  an  ex- 
ecutory contract  of  sale  made 
prior  to  the  acquiring  possession 
thereof,  or  of  some  evidence  of 
title  thereto  by  the  latter,  although 
a  consideration  was  paid  at  the 
time  of  the  contract,  is  not  a  bona 
fide  purchaser  for  value  and  cannot 
hold  the  property  as  against  such 
vendor.  Id. 

Z.  The  provision  of  the  act  to  pre- 
vent the  issuing  of  false  receipts, 

Sick  ELS — Vol.  XIII. 


etc.,  by  warehousemen  and  others 
(sec.  6,  chap.  326,  Laws  of  1858), 
providing  that  warehouse  receipts 
not  having  the  words  non-negoti- 
able thereon  may  be  transferrS  by 
indorsement,  imparts  to  a  receipt 
so  transferred  negotiable  qualities, 
so  far  as  to  protect  the  purchaser 
and  lienor,  irrespective  of  the  va- 
lidity of  the  transfers  as  between 
the  immediate  parties  thereto,  and 
a  bona  fide  transfer  to  a  purchaser 
vests  the  title  to  the  property  spe- 
cified in  the  receipt  in  the  latter, 
together  with  all  remedies  of  the 
former  owner  against  the  ware- 
housemen for  a  failure  to  make 
due  delivery.  WhiOock  v.  Hay.  484 


mii 


note  pureh<ised  of  agewt. 


See  Wilson  v.  Bocke.    (Mem.)    641 


BOND. 

1.  Where  the  authority  of  an  execu- 
tor is  revoked,  and  an  administra- 
tor, with  the  will  annexed,  is  ap- 
pointed, it  is  not  essential  to  the 
validity  of  the  bond  to  be  given 
by  him  as  such  that  his  special 
character  should  be  recited  there- 
in ;  a  bond  in  the  ordinary  form 
required  of  general  administrators 
by  the  statute  is  valid  and  proper. 
(3  R.  S.,  p.  78,  §  45.)  Casoni  v. 
Jerome,  815 

2.  The  ignorance  of  the  sureties, 
when  they  executed  the  bond,  of 
the  real  nature  of  the  administra- 
tion, is  not  available  as  a  defence 
in  an  action  upon  the  bond;  nor 
is  the  fact  that  they  were  misled 
or  deceived  by  those  at  whose  re- 
quest they  executed  it,  as  against 
one  who  was  no  way  connected 
with  the  deception.  Id. 

'  3.  Upon  the  appointment  of  defend- 
ant li.  as  administratrix  de  bonis 
luyny  and  the  issuing  to  her  of  let- 
ters with  the  will  annexed,  she, 
with  the  other  defendants  as  her 
sureties,  executed  and  delivered 
to  the  surrogate  a  bond  in  the 
usual  form.  Subsequently,  one  of 
the  clerks  in  the  surrogate's  office, 
without  the  knowledge  or  assent 
of  any  of  the  parties  interested, 
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inserted  in  the  recital  in  the  hond, 
after  the  word  administratrix,  the 
words  "with  the  will  annexed." 
In  an  action  upon  the  bond,  hdd^ 
that  the  words  inserted  did  not 
change  the  legal  force  and  charac- 
ter of  the  bond,  nor  did  the  unau- 
thorized insertion  thereof  avoid 
the  instrument,  or  relieve  the  ob- 
ligors from  liability  under  it  as 
originally  executed.  Id. 

4.  Upon  the  final  accounting  of  R., 
as  administratrix,  the  surrogate 
decreed  that  she  pa}''  plaintiffs  the 
amount  of  a  claim  made  by  them 
against  the  estate.  In  an  action 
upon  her  bond,  hdd,  that  the  obli- 
ffore  were  concluded  by  the  decree 
n*om  contesting  the  liability  of  the 
estate  for  the  debt;  that  so  long  as 
the  decree  remained  unreversed  it 
could  not  be  questioned  in  a  col- 
lateral action  either  by  the  admin- 
istratrix or  her  sureties.  Id. 

6.  In  an  action  by  a  sheriff  upon  a 
bond  indemnifying  him  for  a  levy 
and  sale  under  an  execution,  where 
a  recovery  has  been  had  against 
him  by  a  third  person  claiming  the 
property  sold,  it  is  proper  for  the 
defendants  to  prove,  in  mitigation 
of  damages,  the  amount  received 
by  the  sheriff  upon  the  sale,  and 
the  onus  is  then  upon  him  of  show- 
ing that  he  has  paid,  or  is  liable 
to  pay,  any  portion  of  the  receipts 
to  another.  O'Brien^  Sheriffs  etc., 
V.  McCann.  378 

6.  The  presumption  that  public  offi- 
cers have  done  their  duty  does  not 
apply  in  such  case.  Id. 

7.  The  sureties  in  the  bond  are  en- 
titled to  avail  themselves  of  this 
proof,  although  the  principal  does 
not  defend.  Id. 


8.  The  evidence  is  proper  under  a 
general  denial  in  the  answer.     Id. 

9.  In  an  action  upon  a  bond  given 
by  a  collector  of  one  of  the  towns 
or  Richmond  county,  under  the 
provisions  of  the  act  of  1872  (chap. 
73,  Laws  of  1872),  extending  the 
time  for  the  collection  of  taxes  in 
said  county  to  the  25th  of  May, 


1872,  and  prescribing  a  return  daj 
for  the  warrants,  ?Md,  that  while 
a  delay  in  the  delivery  of  the  war- 
rant to  the  collector,  such  as  ren- 
dered it  impossible,  after  comply- 
ing with  the  other  requirements 
of  the  original  statute,  to  seize  and 
sell  property,  and  pay  over  the 
moneys  collected  within  the  time 
required  thereby,  would  have  re- 
lieved him  f  roni  the  obligation  to 
institute  compulsory  proceedings, 
the  extension  of  the  time  made  it 
possible  and  obligatory  upon  him ; 
and  that  the  prescribing  of  a  return 
day  in  said  statute  supplied  a  de- 
fect in  the  omission  of  a  return 
day  in  the  original  warrant.  Brad- 
ley V.  Ward.  401 

10.  Also,  hdd^  that  an  outstanding 
warrant  not  in  force  at  the  time  ca 
the  passage  of  said  act,  it  not  hav- 
ing been  renewed  under  the  gene- 
ral extension  act  of  1872  (chap.  10, 
Laws  of  1872),  was  revived  and 
renewed  by  said  first  mentioned 
act.  Id. 

11.  Defendants  offered  to  show,  that 
when  the  warrant  was  executed 
the  several  amounts  of  taxes  sp*»ci- 
fied  in  the  roll  were  not  entered 
therein,  but  were  subsequently  in- 
serted by  one  B.  Held,  that  the 
offer  was  properly  reiected;  that 
it  did  not  repel  the  idea  that  B. 
inserted  such  amounts  as  the  board 
of  supervisors  directed,  and  that 
the  circumstance  of  signing  first, 
and  filling  in  the  amounts  after- 
ward, if  done  by  the  board  or  under 
their  direction  at  the  time,  did  not 
invalidate  the  warrant.  Id, 

12.  Whether  such  an  irregularity,  if 
it  existed,  could  be  urged  against 
the  collector,  q^ictre.  Id. 

18.  It  seems,  that  where  a  warrant  is 
void  upon  its  face,  it  is  a  defence 
in  an  action  upon  the  collector's 
bond  for  not  enforcing  collection 
of  the  taxes,  where  he  has  paid 
over  all  he  has  collected;  and  the 
collector  is  not  estopped  from  set- 
ting up  such  defence.  Id. 

14.  Plaintiff  commenced  an  action 
a^inst  B.,  in  a  District  Court  of  the 
city  of  New  York,     B.  made  ap- 
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plication  to  have  the  cause  re- 
moved to  the  Court  of  Common 
Pleas  giving  the  bond  required  by 
Uie  statute  (chap.  844,  Laws  of 
1857),  conditioned  for  the  payment 
of  any  judgment  recovered  against 
him.  Plaintiff  recovered  judg- 
ment. In  an  action  against  the 
sureties  upon  the  bond,  oef  endaats 
showed  that  B.  was  taken  in  execu- 
tion upon-  the  jud^ent.  Held^ 
that  while  B.  's  imprisonment  con- 
tinued the  bond  could  not  be  en- 
forced either  against  him  or  his 
sureties ;  that  as  it  did  not  appear 
that  he  had  been  discharged  the 
presumption  was  his  imprisonment 
did  continue;  and  that  the  plaintiff 
could  not  maintain  his  action. 
Koentg  v.  Steckd.  475 


15.  Defendants.,  as  principal,  and 
W.,  as  surety,  executed  a  bond  con- 
ditioned for  the  performance  by  B. 
of  a  contract  between  him  and 
plaintiffs,  by  which,  as  recited  in 
the  bond,  plaintiffs  agreed  "  to  let 
to  B.  the  agency  for  the  sale  of 
their  ale "  in  the  city  of  S.,  on 
the  condition  that  B.  should  pay 
*'on  the  first  of  each  and  every 
month  for  amount  of  ale  delivered, ' 
B.  not  to  purchase  any  other  ale ; 
the  contract  to  be  terminated  by 
either  party  by  giving  three  months^ 
notice.  Held,  that  the  relation  of 
plaintiffs  and  B.  under  the  con- 
tract was  that  of  vendor  and 
vendee,  not  of  principal  and  agent, 
and  that  a  complaint  in  an  action 
upon  the  bond,  alleging  sales  and 
deliveries  to  B.  under  the  contract, 
and  assigning  as  breaches  of  the 
condition  non-payment  therefor, 
was  sufficient,  and  proof  thereof 
established  a  cause  of  action. 
McKecknie  v.  Ward,  541 


Of  a  county,  avaUs  thereof  county 

property. 

See  Counties,  2,  3. 

Given  on  renwml  of  cause  from 

District  Court  (N.    Y.)  to  Common 
PleqSy  defence  in  action  on. 

See  Execution,  8. 
Undertakings. 

Of  special  guardian  in  pro- 
ceedings to  sell  ijrfanfs  real  estate. 

See  Hunt  v.  Hunt.   (>Iem.)        666 


BOUNDARIES. 

1.  It  seemSj  the  rule  that,  where  a 
boundary  line  is  a  stream  of  water, 
imperceptible  accretions  to  the 
soil,  resulting  from  natural  causes, 
belong  to  the  riparian  owner,  ap- 
plies as  well  where  the  boundary 
is  upon  an  artificial  pond  as  upon 
a  running  stream.  Cook  v.  McClure. 

437 

3.  In  an  action  of  ejectment,  plain- 
tiff claimed  under  a  deed  convey- 
ing premises  upon  which  was  a 
mul  and  pond.  The  boundary 
line  along  the  pond  conmienced  at 
"a  stake  near  the  high-water 
mark  of  the  pond,"  running  thence 
"along  the  high-water  mark  of 
said  pond,  to  the  upper  end  of  said 
pond."  Held,  that  the  line  thua 
given  was  a  fixed  and  permanent 
one,  and  did  not  follow  the 
changes  in  tlie  high-water  mark 
of  the  pond ;  and  that  defendant, 
who  ow^ned  the  bank  bounded 
by  said  line,  could  not  claim  any 
accretions  or  land  left  dry  in  con- 
sequence of  the  water  of  the  pond 
receding,  although  the  gmdual  and 
imperceptible  results  of  natural 
causes.  Id^ 


BROKER 

See  Stock  Brokeb. 

Action  for  commissions. 

See  Thomaly.  Fitt.    (Mem.)    68a 


BROOKLYN  (CITY  OF). 

1.  The  provision  of  the  act  of  1854,. 
in  reference  to  the  city  of  Brook- 
lyn (§  33,  chap.  384  Laws  of 
1854),  declaring  that  a  conveyance 
on  tax  sales  m  said  city** shall 
contain  a  brief  statement  of  the 
proceedings  had  for  the  sale,"  and 
"  shall  be  evidence  that  such  sale 
and  other  proceedings"  were 
re^lar,  makes  the  conveyance 
evidence  only  of  the  regularity  of 
the  sale  and  the  other  proceedings 
connected  with  it,  not  of  the 
assessment  or  proceedings  which 
take  place  before  the  right  to  sell 
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attaches;  and  to  sustain  such  a 
conveyance  the  re|?ularity  of  these 
preluninary  proceedings  must  be 
shown.     Hathbone  v.  Sooney.    463 


BURDEN  OF  PROOF. 


Upon  ward  seeking  to  impeach 


o  release  executed  by  guardian. 
See  GuAKDiAN  and  Ward,  4. 


CANALS. 

1.  By  the  execution  upon  the  part 
of  the  State  of  a  contract  for  work 
in  the  enlargement  of  a  canal,  no 
delegation  of  sovereign  power  is 
made  to  the  contractor,  so  that  he 
can  of  his  own  motion  confiscate 
private  property  for  public  use, 
either  pennancntly  or  temporarily. 
The  contractor  has  no  right,  by  vir- 
tue of  his  contract,  greater  than 
any  other  individual,  to  take  or 
intrude  upon  premises  outside  of 
the  canal  lines.  St.  Peter  v.  Den- 
ieon.  416 

13.  The  authority  conferred  by  the 
statutes  upon  the  canal  commis- 
sioners to  enter  upon  and  take  pos- 
session of  lands  of  an  individual 
for  the  construction  of,  or  for  the 
temporary  use  of,  the  canals,  can- 
not be  delegated  unless  there  be 
special  power  of  substitution.    Id. 

Z.  A  contractor  cannot  justify  him- 
self for  trespassing  upon  private 
lands  because  the  act  was  neces- 
sary in  the  performance  of  his  con- 
tract. Unless  there  is  a  right  to 
use  the  adiacent  lands  for  the  pur- 
poses of  the  work,  it  matters  not 
that  it  was  necessary.  Id, 

4.  Accordingly  /t«W,  that  the  casting 
of  stone  and  earth  by  means  of  a 
blast  ii'om  the  bed  of  the  canal 
upon  the  lands  of  an  adjoining 
proprietor  by  a  contractor  with  the  | 
State,  engaged  in  the  work  of  the  j 
Erie   canal    enlargement,    was    a  i 
trespass,   and  although  the  work  i 
was  done  without  negligence,  he  ' 
was  liable  for  the  damage  result- 
ing. Id, 


5.  Also,  lield,  that  the  contractor  was 
not  the  agent  of  the  State,  nor  was 
the  latter  liable  for  his  manner  of 
doing  the  work  ;  that  the  case  was 
not  included  in  the  statutor}-  pro- 
vision for  the  hearing  and  adjust- 
ment of  claims  against  the  Stale, 
(chap.  321,  Laws  of  1870),  and  thai 
therefore  the  rule,  that  when  a 
remedy  is  provided  by  statute  a 
party  is  confined  to  it,  did  not 
apply.  Id. 

6.  Earth  and  stone,  so  thrown,  fell 
upon  and  injured  plaintiff  who  wa55 
at  work  upon  adjoining  premise^. 
He  had  no  knowledge  or  previous 
notice  that  the  blast  was  about  to 
be  fired.  In  an  action  to  recover 
for  the  injury,  JlcM,  that  defendant 
was  bound  to  adopt  such  precau- 
tions as  would  prevent  the  mLfi^iles 
from  reaching  the  place  where 
plaintifi"  was  or  to  give  him  per- 
sonal and  timely  notice  so  that  he 
might  escape ;  that  plaintiff  was 
not  bound  to  assume,  until  he  had 
personal  notice  or  knowledge,  that 
defendant  was  about  to  do  a  wrong 
and  so  be  on  the  watch  to  avoid  i^ 
and  that  defendant  was  liable.  Id. 


CASES  REVERSED,  CRITI- 
CISED, QUESTIONED,  DIS- 
TINGUISHED, LIMITED  OR 
EXPLAINED. 

Co7nmomBeaUh  v.  Cent,  Pass.  B,  Co, 
(52  Penn.,  506),  distinguished. 
Metz  V.  B.,  G.  and  P.  RR  Co.     65 

Herndon  v.  H&ioard  (9  Wall.,  064), 
distinguished  and  explained.  San- 
ford  V.  Saitford.  68 

FerOey  v.  PrUehard  (8  Sandf.,  151), 
overruled.     Barnard  v.  CampbeA. 

77 

Lee  V.  KimbaU  (45  Me.,  172),  disap- 
proved.   Barnard  v.  CampdeU.    77 

Butters  v.  Haughwout  (43  Dl.,  18), 
disapproved.  Barnard  v.  Camp- 
bell.  77 

Winne  V.  McDonald  (89  N.  Y.,  288), 
distinguished.  Barnard  v.  Camp- 
bell. 78 
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ruled.    JetceU  v.  Van  SUerimrgh. 

89 
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112 
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D.  awi  C.  jB.  B.  Co.  168 

iSZw  V.  The  Manhattan  Co.  (1  Paige, 
48),  distinguished  and  limited. 
Bloomer  v.  Sturgess.  176 

jyoye  V.  Martense  (16  N.  Y.,  231),  dis- 
tinguished and  limited.  Bloomer 
V.  Sturgess.  176 

Bennett  v.  Fa»  %c^  (18  N.  Y.,  481), 
distinguished.      Barker  v.  White. 

210 
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tinguished.    Barker  v.  White.    211 
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Y.,  533),  distinguished.  Bose  v. 
B.  and  A.  B.  B.  Co.  219 


Beynolds,  Admr.,  etc.^  v.  2T.  Y.  C.  and 
H.  B.  B  B  Co.  (2  N.  Y.  S.  0. 
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&  C],  668),  reversed.  Miller  v. 
Bowks.  268 

MarshaUY.  Knox  (16  Wall.,  552),  dis- 
tinguished.    MiUer  V.  Bowles.   257 

Taylor  Y.  Guest  (46  How.  Pr.,  276), 
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Zabriskie  v.  i^t^  (13  N.  Y.,  322), 
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5ttwi*ey  V.  P«>pfo  (19  N.  Y.,  41),  lim- 
ited.    Slatterly  v.  People.  867 

People  V.  /SAow  (1  Park.,  327),  lunited. 
Slatterly  v.  Ptoopfo.  367 
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Y.  8.  C.  [T.  &  C],  446),  reversed. 
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Ericsson  v.  Brown  (88  Barb.,  390), 
distinguished.  Gumey  v.  J.^.  a/uf 
a.  TT.  i2L  G?.  867 
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261),  distinguished.  Masterton  v. 
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BeZ^^  V.  Baxter  (64  N.  Y.,  245),  dis- 
tinguished.    Belton  V.  Baxter.    414 

5^tA^r  V.  Johnson  (2  HiU,  342),  dis- 
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distinguished.  Hinckley  v.  JTmfe 
«^  oZ.  588 


iSmi^  v.  Grouse  (24  Barb.,  488),  dis- 
tinguished. HSnekley  y.  JTmte  «( 
al.  588 

Tibbies  Y.  O'Connor  (28  Barb.,  638), 
distinguished.  HincJdey  v.  JTrviti 
e^o/.  588 

Ba«  y.  Gardner  (21  Wend.,  270),  dis- 
tinguished, mnckley  v.  jSreAs  e< 
al.  588 

Traver  v.  ^tVs^i»  (7  Wend.,  484),  dis- 
tinguished. Hinckley  y,  Kreiiz  et 
al.  588 

Beads  v.  WaterTumse  (52  N.  Y.,  587), 
limited.     6^72^  v.  Davenport.    606 

Brown  v.  Broum  (1  Hun,  448;  3  N. 
Y.  S.  C.  [T.  &  C],  477),  reversed. 
Brown  v.  Brown.  609 

!?♦««•  v.  TTart^i  (1  N.  Y.  S.  C.  [T. 
&  C.l,  406),  reversed.  BiOer  y. 
Warth.  687 

Pierce  v.  7\*ttfo  (1  N.  Y.  S.  C.  [T.  tfc 
C],  189),  reversed,  i^i^-ctf  v.  Tut- 
tie.  650 

O'GaraY.  Clearkin(2  N.  Y.  S.  C.  [T. 
&  C],  675),  reversed.  OtOara  v. 
Clearkin.  663 

irw7i«  v.  Hunt  (1  N.  Y.  B.  C.  [T.  & 
C],  Ad.  6),  reversed.  Hunt  t. 
^t^n^.  666 


.    CAUSE  OP  ACTION. 

1.  By  the  provision  of  the  aniioaL 
tax  levy  for  the  city  of  New  York 
(§  7,  chap.  876,  Laws  of  1809] 
authorizing  the  comptroller  of  said 
city  to  audit,  adjust  and  pay 
"claims,  not  to  exceed  the  sum 
of  160,000,  of  members"  of  cer- 
tain fire  companies,  the  legislature 
did  not  intend  to  declare  the  legal- 
ity of  said  claims;  but  as  there  was 
no  basis  either  in  law  or  equity  for 
a  demand  of  payment  as  of  right, 
a  gratuity  was  intended.  The  re- 
striction as  to  amount  applied  as 
well  to  the  auditing  and  adjusting 
as  to  the  payment,  and  the  comp- 
troller haa  no  authority  to  audit  or 
to  find  'Ho  be  due ''  a  ereater  sum 
than  that  specified.    The  provi- 
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sion  required  him  simply  to  adjust 
the  amount  of  the  gifts  to  the 
number  of  claimants  and  their  rel- 
ative interests  therein.  People  v. 
MeUU.  491 

2.  The  provision  of  the  city  tax  levy 
for  1870  (§  7,  chap.  383,  Laws  of 
1870)  authorizing  the  comptroller 
to  pay  the  claims  **  found  to  be 

.due"  under  the  act  of  1869,  in- 
cluded only  claims  tlius  legally  ad- 
justed, and  the  same  limitation 
applied.  Id. 

3.  Accordingly  held,  that  an  audit 
and  payment  by  the  comptroller, 
out  of  the  avails  of  the  bonds  of 
said  city  issued  ostensibly  in  pur- 
suance of  said  acts,  of  a  sum 
greater  than  $50,000,  was  illegal, 
and  that  defendant,  to  whom  as 
assignee  of  the  beneficiaries  men- 
tioned in  the  said  acts  the  money 
was  paid,  was  chargeable  with 
knowledge  of  this  and  was  liable 
for  the  excess.  Id. 

4r  It  seems  the  same  liability  would 
have  attached  although  he  received 
it  as  attorney  for  the  claimants  and 
retained  only  a  share  as  agreed 
upon  between  them.  Id. 

On  band  given  by  vendee  to 

$eenre  mirchases. 

See  Bond,  15. 

By  town  against   deUfnguent 

supervisor. 

See  SuFBRYisoR,  1,  2,  8,  4. 


COLLECTOR  (TOWN). 


Liability  for  uncollected  taxes. 


CHAf  TEL  MORTGAGE. 

1.  The  title  of  a  mortgagee  of  chattels, 
upon  default  in  the  payment  of  the 
sum  secured,  becomes  absolute  in 
law  as  against  the  mortgagor,  and 
his  right  of  possession  perfect. 
Judson  V.  Easion.  664 


COLLECTOR  OF  INTERNAL 
REVENUE. 

See  Revenue,  1,  2,  3,  4. 


See  Assessment  and  Taxation, 
10,  11, 12,  13, 14. 


CODE  OF  PROCEDURE. 

§11.       See  Appeal,  17. 

Costs,  1. 
§121.     See  Abatement    and    Re- 
vival, 4. 
§  121.    See  Appeal,  26. 
See  Divorce,  1. 
See  Ejectment,  2. 
See  Appeal,  27. 
See  Appeal,  29. 
§§  271,  401.      See     Motion    and 

Order,  6. 
§  272.     See  Reference,  3. 
I  306.     See  Costs,  2. 
I  321.    See  Assignment,  2. 
§  354.     See  Trial,  5. 
§  885.     ^&«  Costs,  3. 
§§  389,  397.      See    Motions    and 

Orders  7 
§§  173,   177.  '  See      OambUng    v. 
BoUgfU.    (Mem.)  628 


COMMON  CARRIER. 

1.  The  duty  imposed  by  law  upon  the 
carrier  of  passengers  to  carr^  them 
safely,  as  far  as  human  skill  and 
foresight  can  go,  exists  independ- 
ently of  contract.  For  a  negligent 
injury  to  a  passenger  an  acUon 
lies  against  the  carrier,  although 
there  be  no  contract,  and  t&e 
service  he  is  rendering  is  {gratui- 
tous; and  whether  the  action  is 
brought  upon  contract  or  for  fail- 
ure to  perform  the  duty,  the  liabil- 
ity is  the  same.  CarroU  v.  S.  I.  B. 
B.  Co.  126 

2.  One  violating  the  statute  prohibit- 
int?  travel  upon  Sunday  (1  R.  8., 
628,  §  70),  is  not  without  the  pro- 
tection of  the  law.  The  carrier 
owes  to  him  the  same  duty  as  if  he 
were  lawfully  traveling,  and  is  re- 
sponsible for  a  failure  to  perform 
it,  the  same  in  the  one  case  as  in 
the  other.  Id. 

8.  It  seems,  that  a  carrier  has  a  right 
to  contract  for  the  carriage  of  pass- 
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enters  on  Sunday,  and  is  not  re- 
quired, before  receiving  them,  to 
ascertain  the  purposes  for  which 
they  are  traveling,  and  having 
entered  into  such  a  contract,  with- 
out knowledge  that  the  purpose 
of  the  other  party  is  unlawful,  he 
cannot  escape  from  liability  for  a 
negligent  performance  of  the  con- 
tract on  that  ground.  He  cannot 
take  the  benelit  of  the  contract  and 
be  exempted  from  its  responsibili- 
ties. Id, 

4.  While  a  carrier  of  passengers  is 
not  an  insurer  of  their  safety,  and 
docs  not  undertake  that  the  vessel 
or  vehicle,  or  the  machinery  he 
employs,  is  absolutely  free  from 
defects,  he  is  held  to  the  exercise 
of  the  utmost  skill  and  care  in  the 
construction  and  management  of 
both.  Id. 

5.  When  carrying  bjr  the  agency  of 
steam,  and  injury  is  occasioned  to 
passengers  thereby,  he  cannot  es- 
cape liability,  unless  it  appears 
that  the  accident  happened  from 
causes  beyond  his  control,  and  to 
which  neither  his  own  negligence 
nor  that  of  his  employes,  nor  the 
negligence  of  the  manufacturer  of 
the  machinery  in  any  way  contri- 
buted. Id. 

6.  The  act  of  Congress  of  1871  (16 
U.  S.  Stat,  at  Large,  440),  for  the 
better  protection  f)f  the  lives  of 
passengers  on  board  of  vessels  pro- 
pelled by  steam,  prohibits,  by  im- 
plication, the  use  of  a  greater 
pressure  of  steam  than  that  al- 
lowed by  the  inspector's  certifi- 
cate ;  and  under  the  provision  of 
section  43  of  said  act,  making  the 
master  and  owner  of  the  vessel 
liable  if  any  damage  is  sustained 
by  a  passenger  in  consequence  of 
any  neglect  or  failure  to  comply 
with  the  provisions  of  the  act,  in 
case  a  greater  pressure  is  used  and 
an  explosion  occurs,  which  would 
not  have  happened  if  the  pressure 
had  been  kept  within  the  pre- 
scribed limits,  the  carrier  is  liable 
for  the  resulting  injury.  Id. 

7.  The  liability  of  the  owner  under 
said  section  is  not  confined  to  cases 
where  he  is  chargeable  with  per- 
sonal default  or  neglect  to  comply 


with  the  act,  but  extends  also  to 
cases  where  the  injury  is  caused 
solely  by  the  neglect  of  the  mas- 
ter or  persons  employed  upon  the 
vessel.  Id, 


8.  The  giving  of  this  remedy  was 
incident  to  the  general  power  of 
Congress  over  the  subject,  and  the 
provision  is  valid.  Id. 


9.  The  act  of  1851  (9  U.  S.  SUt  at 
Large,  636),  limiting  the  liability 
of  ship  owners,  does  not  affect  the 
liability  imposed  by  said  section. 

Id. 

10.  The  inspectors  are  not  authorized 
by  the  act  of  1871  to  adjust  the 
safety  valves  so  as  to  admit  of  a 
greater  pressure  upon  a  boiler  than 
the  certificate  allows  to  be  used, 
and  the  fact  that  they  have  done 
so  is  not  a  defense  to  an  action  for 
an  injury  occasioned  thereby.  Id. 


11.  An  action  to  enforce  the  liability 
imposed  by  said  section  is  prop- 
erly bronght  in  the  Supreme  Court 
of  the  State.  Id. 


12.  Plaintiff  was  a  passenger  in  one 
of  defendants'  stages.  As  she  was 
getting  out  the  horses  started  up, 
and  by  reason  thereof  she  was 
thrown  down  and  injured.  In  an 
action  to  recover  damages,  hM^ 
that  the  facts  showed,  prima  facie^ 
Either  that  the  horses  were  unsuit- 
able for  the  business  or  that  the 
driver  was  incompetent  or  negli- 
gent; and,  in  the  absence  of  proof 
that  the  occurrence  of  something 
beyond  the  control  of  the  driver 
or  the  propri('tor3  caused  the  horses 
to  start,  was  sufficient  to  sustain  a 
recovery,  Roberts  v.  Johnson.   613 


13.  The  complaint  alleged  that  de- 
fendants were  common  carriers  of 
passengers  by  omnibus  or  stage, 
and  that  they  undertook  to  carry 
plaintiff  for  hire,  lleld^  suflBciect ; 
that  whether  they  received  any 
compensation  from  other  passen- 
gers was  immaterial  and  not  nec- 
essary to  be  alleged.  Id. 
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COMMON  SCHOOLS. 

1.  Under  the  provisions  of  the  act  in 
relation  to  public  instruction  (§  68, 
art.  7,  title  7,  chap.  555,  Laws  of 
1864),  providing  for  the  assessment 
by  school  district  trustees  of  tax- 
able property  in  their  district,  the 
valuation  of  which  cannot  be  ascer- 
tained from  the  last  town  assess- 
ment roll,  when  the  trustees  assess 
property  not  upon  such  roll,  or 
change  any  of  the  assessments 
thereon,  they  are  required  to  give 
notice  to  the  persons  interested  of 
the  completion  of  their  roll,  spe- 
cifying a  day  when  they  will  meet 
to  review  their  assessment,  etc., 
the  same  as  is  required  of  town 
assessors.  JeioeU  v.  Van  Steenr 
hurgh,  85 

2.  An  omission  to  give  such  notice 
is  a  jurisdictional  defect,  invali- 
dating the  tax  and  rendering  the 
trustees  liable  as  trespassers  for 
the  levying,  by  virtue  of  their 
warrant,  upon  property  to  collect 
such  tax.  Id, 

8.  It  seems  that  it  is  incumbent  upon 
the  trustees,  when  sued  for  such 
trespass,  to  prove  that  notice  was 
duly  given  ;  the  presumption  of 
the  performance  of  official  duty 
does  not  apply.  Id. 

4.  It  seems,  also,  that  if  the  party 
whose  property  is  assessed  ap- 
pears and  is  heard,  or  has  an 
opportunity  to  be  heard  in  refer- 
ence to  the  assessment,  this  is  a 
wuver  of  notice  and  he  is  con- 
cluded thereby.  Id. 

5.  In  an  action  of  trespass  against 
trustees  it  is  competent  for  the 
plaintiff  to  show  any  interference 
on  their  part  in  the  taking  and 
selling  of  property  to  pay  the  tax, 
aside  from  the  imposition  thereof 
and  the  issuing  of  the  warrant.  Id. 

COMPLAINT. 
See  Pleadings,  3. 

CONDITION. 


Precedent ^  toTien  toavoed. 


Bee  CoKTRACTB,  2. 

SiCKELs — Vol.  XIII. 


COMPTROLLER'S  DEED. 

1.  In  an  action  of  ejectment  defend- 
ant claimed  title  to  one  of  the  lots 
in  question  under  a  comptroller's 
deed,  which  recited  a  sale  of  the 
lot  for  non-payment  of  taxes  as- 
sessed as  non-resident.  Pl&intiffs 
thereupon  proved  by  the  assess- 
ment rolls  of  the  town  for  the  years 
when,  according  to  the  comptrol- 
ler's certificate  of  sale,  it  was  re- 
turned as  so  assessed,  that  for  those 
years  it  was  assessed  not  as  non- 
resident lands  but  to  a  former  own- 
er. Held^  that  this  was  such  an  ir- 
regularity as  rendered  the  comp- 
troller's sale  and  deed  void.  The 
general  law  as  to  tJie  return  of 
land  to  the  comptroller,  for  the 
non-payment  of  taxes,  is  not 
changed  as  to  the  county  of  Kings 
by  the  act  respecting  the  return 
of  collector's  warrants  in  said 
county.  (Chap.  206,  Laws  of  1888.) 
Bitter  y.  Warth.  627 


CONSIGNOR  AND  CONSIGNEE. 

lAabOiUy  of  eanstgnor  for  ser- 
vices in  caring  for  property. 
See  CoUigan  v.  ScoU.  (Mem.)     670 


CONSTITUTIONAL  LAW. 

1.  The  provision  of  the  act  of  1873 
extending  and  defining  the  civil 
jurisdiction  of  the  Court  of  Com- 
mon Pleas  for  the  city  and  county 
of  New  York  and  certain  other 
city  courts  (§  1,  chap.  239,  Laws 
of  1873),  which  gives  to  the  courts 
therein  named  original  jurisdic- 
tion in  law  and  equity,  concurrent 
and  coextensive  with  the  Supreme 
Court,  in  all  civil  actions  and  in 
all  special  proceedings  of  a  civil 
nature,  includes  proceedings  by 
mandamus.  People  ex  rel.,  By  an 
Y.Green,  Comptroller,  etc.  295 

2.  The  legislature  is  not  prohibited 
by  the  State  Constitution  from 
conferring  the  power  upon  said 
courts  to  issue  such  writ  di- 
rected to  any  inferior  court,  body 
or  person  within  its  territorial 
jurisdiction  on  such  subject-mat- 

89 
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ters  as  are  within  the  scope  of  that 
writ.  Id. 

8.  Although  the  general  words  of 
said  statute,  so  far  as  they  may 
be  construed  as  attempting  to  give 
to  the  courts  named  therein 
territorial  jurisdiction,  coextensive 
with  the  Supreme  Court,  are  in- 
operative; so  far  as  they  confer 
joi'isdiction  over  new  subject- 
matter  to  be  exercised  within  the 
locality  to  which  said  courts  are 
confined  by  the  Constitution  and 
subject  to  the  power  of  the 
Supreme  Court,  expressly  res- 
erved, they  are  valid  and  operative. 

Id. 

4.  The  subject  expressed  by  the  title 
of  an  act  entitled  "  An  act  to 
amend  the  Code  of  Procedure," 
fairly  embraces  the  jurisdiction  or 

Sractice  of  all  the  courts  of  the 
tate.  The  act,  therefore,  of  1870, 
thus  entitled  (chap.  741,  Laws  of 
1870),  is  not  repugnant  to  the 
constitutional  provision  requiring 
local  bills  to  contain  but  one  sub- 
ject which  must  be  expressed  in 
Its  title  (Const.,  art.  3,  §  16), 
because  of  its  containing  a  pro- 
vision extending  the  iunsdiction 
of  the  justices  of  the  District 
Courts  of  the  city  of  New  York, 
throughout  the  city.  People  ex 
rd.  V.  Dudley.  323 

5.  The  amendment  of  1874  to  sec- 
tion 11  of  the  Code  (chap.  822, 
Laws  of  1874),  prohibiting  an  ap- 
peal to  this  court  "  from  any  judg- 
ment or  order  granting  or  refusing 
a  new  trial,  where  the  amount  of 
the  judgment  or  subject-matter  in 
controversy  ♦  ♦  »  does  not 
exceed  $500,"  includes  a  judg- 
ment of  affirmance.  The  words, 
**  granting  or  refusing  a  new 
trial,"  relate  to  **  order"  only,  not 
to  "judgment"  BvJtkrfiM  v. 
Budde.  489 

6.  The  appellate  jurisdiction  of  the 
Court  or  Appeals  is  subject  to  the 
control  and  regulation  of  the 
legislature  (Const.,  art  6,  §  6),  and 
the  act  so  amending  said  section  is 
constitutional.  Id. 

7.  The  provision  of  the  State  Con- 
stitution (art.  6,  §  18),  declaring 


that  "justices  of  the  peace  and 
District  Court  justices  shall  be  elec- 
ted in  the  different  cities  in  this 
State,"  etc.,  does  not  include 
police  justices  in  the  city  of  New 
York,  but  these  officers  may  right- 
fully be  appointed  as  provided  by 
the  act  of  1878,  entitled,  "An  act 
to  secure  better  administration  in 
the  Police  Courts  of  the  city  of 
New  York."  (Chap.  688,  Laws  of 
1878.)  (Chukch,  Ch.  J.,  and 
Allen,  J.,  dissenting.)  Wem^ter 
V.  PeopU.  516 

8.  The  provisions  of  said  act  pre- 
scribing the  duties  of  the  police 
justices  appointed  thereunder  as 
well  those  relating  to  the  Court  of 
Sessions  as  those  in  reference  to 
the  Police  Courts,  are  embraced 
within  the  subject  expressed  in  its 
title.  It  is  not,  therefore,  repug- 
nant to  the  constitutional  pro- 
vision requiring  a  private  or  local 
bill  to  embrace  but  one  subject 
and  that  to  be  expressed  in  the 
title.  (Const,  art  3,  §  16.) 
(Church,  Ch.  J.,  and  Allen,  J., 
dissenting.)  Id^ 

9.  Accordingly  heid^  that  a  Court  of 
Sessions  held  by  police  justices  ap- 
pointed under  said  act  was  legally 
constituted.  (Church,  Ch.  J.,  and 
Allen,  J.,  dissenting.)  ici. 


The  provman  of  the  act    cf 


Congress  imposing   liability  on  mas- 
ters <md  oumers  of  steam  wsads  con- 
stitutional. 
See  Acts  of  Congress,  8. 


CONSTRUCTION. 

1.  In  construing  the  autographic  will 
of  an  illiterate  person,  it  is  the  duty 
of  the  court  to  search  for  and  rive 
effect  to  the  intent  as  it  is  made  to 
appear  from  the  body  of  the  in- 
strument, read  in  the  light  of  the 
surroundings  and  relations  of  the 
testator,  disregarding  as  far  as  may 
be  technical  rules  of  construction, 
and  also  the  usual  technical  mean 
ing  of  words  and  phrases,  when 
contrary  to  the  intent  as  thus  di<»- 
closed.     LyUe  v.  Bewridge,        692 
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CONTRACTS. 

1.  Plaintiff  contracted  Ito  deliver  to 
defendants  a  certain  quantity  of 
coal.  The  contract  contained  a 
clause,  that  "every  effort  will  be 
made  by  the  company  for  the  ful- 
fillment of  its  contracts,  ♦  •  * 
but  if  at  any  time  the  business  of 
the  company  is  so  interrupted  by 
*  *  *  strikes  among  miners,  or 
other  employes,  •  *  *  as  ma- 
terially to  decrease  the  quantity  of 
coal,  *  *  *  the  company  will 
not  hold  itself  liable  for  or  pay 
any  damages  sustained  by  reason 
of  the  noucdelivery  of  the  coal 
now  sold."  In  consequence  of  a 
reduction  of  wages,  a  strike  of  the 
miners  and  other  employes  in 
plaintiff^s  employ  occurred,  inter- 
rupting its  business  and  preventing 
it  from  obtaining  all  the  coal  called 
for.  In  an  action  to  recover  for 
the  coal  delivered  under  the  con- 
tract, heldy  that  the  clause  was  a 
limitation  upon  the  absolute  under- 
taking to  sell  and  deliver;  that 
plaintiff  was  not  prohibited  there- 
by from  conducting  its  minine 
operations  upon  the  same  general 
principles  it  would  have  been  gov- 
erned by,  had  the  contract  not  been 
made,  nor  was  it  required  to  resort 
to  extraordinary  or  unusual  means 
to  prevent  strikes,  but,  by  neces- 

.  sary  implication,  had  the  right, 
irrespective  of  its  effect  upon  the 
action  of  its  operatives,  so  long  as 
it  was  done  in  good  faith,  and  solely 
with  a  view  to  its  general  business, 
to  adopt  such  rules  and  regula- 
tions and  pay  such  wages  as  were 
usual,  reasonable  and  proper  under 
the  circumstances ;  and,  it  appear- 
ing that  plaintiff  acted  in  good 
faith  and  upon  just  and  reasonable 
business  principles  in  reducing  the 
wages,  that  it  was  not  liable  to  de- 
fendants for  the  damages  resulting. 
-D.,  L.  and  W.  B.  E.  Uo.  v.  Bowns. 

573 

2.  "Where,  by  a  contract  between 
the  parties,  the  assignment  of  a 
lease  by  plaintiff,  with  the  assent 
of  the  landlord,  was  a  condition 
precedent.  Add,  that  an  offer  of 
performance  by  plaintiff  and  an 
absolute  refusal  to  accept,  upon 
the  part  of  defendant,  excused  a 
formal  tender  by  the  former  of  an 


-  assignment  executed  by  him,  with 
the  written  assent  of  Uie  landlord 
thereto.    Blewett  v.  Baker,        611 

8.  Where  a  party  is  induced  to  enter 
into  a  contract  for  the  purchase  of 
lands,  relying  upon  material  repre- 
sentations on  the  part  of  the  ven- 
dor which  prove  to  be  untrue,  he 
is  justified  in  refusing  to  perform, 
although  the*  representations  were 
not  made  with  fraudulent  intent, 
but  through  a  mistaken  belief  as 
to  their  correctness.  It  is  not 
necessary,  in  such  case,  for  defend- 
ant to  show  he  has  sustained  actual 
damage.   FhUUps  v.  GonkHn,    682 

When  defects  t»,  eannoi  be 

supplied  without  consent. 

See  Alteration  of  Writtbn  In- 
strument, 2,  8. 

With  State, 

See  Canals,  1,  2,  3,  4,  5. 

When  parol  emdence  of^  proper. 

See  Evidence,  2,  8. 

Action  for  breach  of  promise 

of  marriage^  not  action  on. 
See  Promise  of  Marriage,  1. 

Under  sealy  modifieation  of 

by  parol,  and  where  performanoe  is 
prevented  by  other  party. 

See  Jenks  v.  BMnson,  (Mem.)  621 

For  employment  interpreted. 

See  People  ex  rel.  v.  Board  of  Trus- 
tees.   (Mem.)  624 

2b  arbitrate,  eonstruction  of 

and  authori^  of  arbitrators. 

See  M.B.  Goal  Go.  v.  BaU  Go.  (Mem.) 

667 

To  sell  infanCs  real  estate  in- 
terpreted. 

See  Hunt  v.  Hunt.     (Mem.)      666 
— —  Gontributory  negligence. 
See  Negligence,  1,  2,  15,  18,  19, 
20,  21. 
— —  For  sale  of  lands,  suffleienay 

of 

See  BickneU  v.  X.  G.and  G.F.  Jns. 
Go.    (Mem.)  677 

See  Sfbcifio  Pbrformanob. 


CONVERSION. 

1.  Plaintiff  was  allowed  as  damages 
for  the  conversion  of  certain 
bonds  their  value  at  the  time  of  the 
conversion,  with  interest.    Held^ 
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proper.     TifngY.  (km,  Wartkcuie 
Co.  30a 

Annexing  personal  property 

to  real  estate,  when  is. 

See  McEniee  v.  Harrison.    (Mem.) 

654 

When  established. 

SeeJudsonY.  Boston.    (Mem.)  664 


CORPORATIONS. 

1.  Defendant,  by  its  charter,  was 
authorized  to  receive  on  deposit 
personal  property,  to  make  ad- 
vances thereon  or  on  pledge 
thereof,  to  collect  and  receive  in- 
terest and  commission  at  the 
customary  and  usual  rates;  also 
to  take  the  charge  and  custody 
of  real  and  personal  estate  or 
choses  in  action,  and  to  advance 
moneys  thereon  on  such  terms 
and  commissions  and  at  such 
rateSf  of  interest  (not  exceeding 
seven  per  cent)  as  should  be  estab- 
lished by  its  directors.  Held^  that 
these  provisions  did  not  repeal 
the  usury  laws  in  defendant's 
favor,  or  give  it  any  greater  power 
to  charge*  commissions  than  that 
possessed  by  an  individual  en- 
gaged in  the  same  business,  and 
that  the  question  whether  com- 
missions charged  professedly  un- 
der the  charter  were  in  fact 
usurious  was  one  of  fact  for  a 
jury.     l)/ng  v.  Com.  Warehouse  Co. 

808 

2.  Corporate  powers  are  to  be  con- 
strued as  conferred  in  subordina- 
tion to  the  general  laws  of  the 
State.  Id. 

3.  The  dissolution  of  a  corporation 
terminates  an  action  then  pending 
against  it,  and  all  subsequent  pro- 
ceeding therein  are  void  unless 
the  action  be  continued  by  order 
of  the  court  as  provided  by  the 
act  of  1882,  to  prevent  the  abate- 
ment of  suits  by  or  against  corpo- 
rations (chap.  295,  Laws  of  1832), 
which  order  must  require  the 
representative  or  successor  in  in- 
terest of  the  defunct  corporation 
to  be  substituted,  and  the  action 
continued  in  his  name,  or  that  the 


defence  be  placed  under  his  con- 
trol.   MeOuUoeh  t.  Nonfood.    988 

4.  If  section  121  of  the  Code,  pro- 
viding for  the  cbntinnance  of  an 
action  after  the  death  of  a  party, 
applies  to  an  action  against  a  cor- 
poration, it  does  not  authorize  the 
continuance  of  the  action  a^inst 
the  corporation,  but  before  it  can 
proceed  requires  the  successor  or 
representative  in  interest  to  be 
brought  in.  Id. 

See  CouNTiBB. 

Inbubaiyce  (Fms). 
Manufacturing     Cosfoha- 

TIONS. 

Municipal  CoBPORATioK8b 


COSTS. 

1.  The  right  to  costs  is  substantial, 
and  when  claimed  by  a  party  un- 
der a  positive  statutory  providon 
does  not  involve  any  question  of 
discretion.  An  order,  therefore, 
denying  costs  in  such  case  is  ap- 
pealable to  this  court  (Code,  g  11, 
sub.  4.)    ^urgis  v.  Spofford,       103 

2.  The  discretion  given  by  section 
306  of  the  Code,  to  an  appellate 
court,  as  to  costs  of  appeal,  where 
judgment  is  affirmed  in  part  and 
reversed  in  part,  onl^  applies  to 
and  affects  the  costs  in  the  appel- 
late court  which  thus  modifies  the 
Judgment.  JSL 

3.  In  an  action  for  the  recovery  of 
money,  defendant  served  an  offer 
of  judgment  under  section  385  of 
the  C<^e,  which  was  not  accepted. 
Plaintiff  obtained  judgment  for  a 
larger  amount ;  this  was  affirmed 
at  General  Term ;  upon  appeal  to 
this  court  the  judgment  was  re- 
versed in  part  without  costs  to 
either  party  here.  The  judgment 
as  modified  was  less  favorable  than 
the  offer.  Ifeld^  that  defendants 
were  entitled  to  costs  subsequent 
to  the  offer,  including  costs  of 
(^neral  Term,  and  that  an  order 
denying  General  Term  costs  was 
reviewable  here.  Id. 

4.  Plaintiff  brought  his  action  to  re- 
strain the  further  commission  of 
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an  alleged  naisance  and  for  dam- 
ages sustained  in  consequence 
thereof.  The  answer  was,  in  sub- 
stance, a  general  denial.  The 
court  directed  all  the  issues  to  be 
tried  by  a  jury.  The  jury  rend- 
ered a  verdict  in  favor  of  plaintiff 
for  twenty-five  dollars  damages. 
Held,  that  the  verdict  necessarily 
found  that  defendants  had  com- 
mitted the  acts  (presumptively  all 
of  them)  charged,  and  that  such 
acts  produced  the  injurious  results 
idkged,  and  authorized  a  judg- 
ment restraining  such  acts  as  well 
as  for  damages ;  and  that  upon 
the  ordering  of  such  judgment  the 
costs  were  m  the  discretion  of  the 
court.     Parker  v.  Ixmey.  469 

5.  Under  section  821  of  the  Code, 
one  taking  an  assignment  of  a 
cause  of  action  after  suit  brought 
thereon  is  liable  for  all  the  costs 
of  the  action,  **  the  same  as  if  he 
were- a  party,"  as  well  those  ac- 
cruing before  as  after  the  assign- 
ment.   Omet  V.  Da/cenport,       607 

6.  Where,  in  an  action  for  tort  against 
two  or  more  defendants,  the  com- 
plainl  is  dismissed  as  to  one,  with- 
out a>sts,  and  he  does  not  appeal, 
the  question  whether  he  was  enti- 
tled to  costs  cannot  be  raised  upon 
appeal  by  the  other  defendants. 
Et^rts  V.  Johnson.  613 


Liability  for  ^  of  sureties  in  un- 


dertaking on  appeal. 

See  Appeal,  20,  21. 

In  equity  actions  discretionaTy 

and  discretion  cannot  be  reoieioed. 

See  Tiffany  Y.  Clark,    (Mem.)  682 


COUNTER-CLAIM. 

1.  Where  one  indebted  to  an  estate 
in  the  hands  of  receiver,  executor 
or  trustee,  is  emplojred  to  render 
necessary  services  for  the  benefit 
and  protection  of  the  estate,  the 
valne  of  his  services  is  a  proper 
counter-claim  in  an  action  to  re- 
cover the  debt    Dam  v.  Stowr. 

473 

Unaudited  claim  of  supervisor 

^ot  proper  as,  in  action  by  town  against 
k/im. 

See  SuPEBYiBOB,  8,  4. 


COUNTIES. 

1.  Under  the  Constitution  and  the 
laws  of  the  State,  by  which  the 
civil  divisions  thereof  are  created, 
a  county  is  a  public  municipal 
corporation  witJi  power,  as  author- 
ized and  limited  by  law,  to  take 
and  hold  property  for  public  use. 
Property  tius  held  and  owned  is 
the  property  of  the  corporation 
invested  with  the  security  of  pri- 
vate or  individual  rights.  The 
property  is  absolute,  subject  to  the 
sovereign  power  of  the  State  as 
exercisSl  by  the  legislature.  The 
county  of  New  York  is  not  an  ex- 
ception to  this  rule.  (Chubch, 
Ch.  J.,  and  Rapallo,  J.,  dissent- 
ing.)   People  V.  IngersolU,  1 

2.  Money  realized  from  the  sale  of 
the  bonds  of  a  county  issued  by 
authority  of  the  legislature  to  pay 
existing  debts  of  the  municipality 
and  to  be  repaid  from  the  reve- 
nues of  the  county,  or  by  taxes  to 
be  levied  upon  the  taxable  prop- 
erty of  the  county,  is  the  corpo- 
rate property  of  the  county  and 
the  county  treasurer  is  the  legal 
custodian  of  it  until  paid  out  pur- 
suant to  law.  •  Id, 

3.  All  moneys  raised  by  authority 
of  law  upon  the  credit  of  a  county 
and  for  which  its  corporate  bonds 
have  been  issued  and  sold  to  kma 
fide  purchasers  belong  to  the 
county  in  its  corporate  capacity, 
although  the  amount  thus  realized 
may,  by  reason  of  mistake,  fraud 
or  official  malfeasance,  be  in  excess 
of  the  amount  necessary  to  accom- 
plish the  full  purpose  contem- 
plated by  the  legislative  authoriza- 
tion. The  excess  is  not  the  prop- 
erty of  the  State  or  recoverable 
for  or  payable  into  its  treasurv. 
(Church,  Ch.  J.,  and  Rapallo,  J., 
dissenting.)  Id, 

4.  The  franchise  of  raising  money 
for  public  use  by  tax  or  upon  the 
credit  of  the  municipality,  confer- 
red by  the  legislature  upon  a  mu- 
nicipal corporation,  is  not  exer- 
cised by  the  corporation  as  a^ent  of 
the  State;  the  relation  of  principal 
and  agent  does  not  exist  between 
the  State  and  the  corporation.  The 
former  is  neither  entitled   to  the 
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fruits  of  the  franchise  nor  respon- 
sible for  the  acts  of  the  municipal- 
ity in  its  exercise.  The  State  is 
merely  inhibited  by  the  Constitu- 
tion from  doing  any  act  or  passing 
any  law  tending  to  lessen  the  secu- 
rity  or  to  impair  the  obligation  of 
any  contract  which  the  munici- 
pality has,  by  authority  of  law, 
entered  into.  (Church,  Ch.  J., 
and  Rafallo,  J.,  dissenting.)    Id, 

6.  The  legislature  has  the  power  to 
direct  Dy  what  agency  claims 
against  a  county  shall  be  ascer- 
tained and  adjusted,  and  by  what 
officials  the  bonds  of  a  county  au- 
thorized to  be  issued  to  provide 
means  of  payment  therefor  shall 
be  attested  and  issued.  But  the 
bonds,  when  issued,  are  the  bonds 
of  the  county  by  which  its  credit 
and  revenues  are  pledged.  The 
debt  is  the  debt  of  the  county  and 
not  of  the  State,  and  the  moneys 
realized  upon  the  bonds  are  the 
moneys  of  the  county  and  not  of 
the  State;  and  when  stolen  or  pro- 
cured by  fraud  from  the  county 
treasury  the  county  alone  can 
maintain  an  action  to  recover  the 
same,  subject,  however,  like  other 
municipal  rights,  to  the  control  of 
the  legislature.  (Church,  Ch.  J., 
and  Hapallo,  J.,  dissenting.)  Id. 

6.  Accordingly  hdd  (Church,  Ch.  J., 
and  Rapallo,  J.,  dissenting), 
where  a  complaint  in  an  action, 
brought  in  the  name  of  the  people 
of  the  State  by  the  attomey-een- 
eral,  alleged,  in  substance,  that, 
pursuant  to  a  corrupt  and  unlaw- 
ful conspiracy  between  one  of  the 
board  of  auditors  appointed  by  the 
act  "  to  make  further  provision  for 
the  government  of  the  county  of 
New  York"  (§  4,  chap. 882,  Laws 
of  1870)  to  audit  certain  liabilities 
of  said  county,  and  other  persons, 
fraudulent  and  fictitious  claims 
were  procured  to  be  audited,  and, 
upon  the  strength  of  the  certifi- 
cates of  audit,  bonds  of  the  county, 
as  provided  by  said  act,  were  issued 
to  the  amount  of  such  claims,  the 
avails  of  which  were  paid  into  the 
county  treasury  and  drawn  thence 
by  the  fraudulent  claimants  and 
divided  among  the  conspirators, 
which  sums  so  fraudulently  ob- 
tained   and    appropriated    were 


sought  to  be  recovered:  that  such 
complaint  did  not  state  a  cause  of 
action  in  favor  of  plaintiflCs  as 
against  one  of  the  firauduleni 
claimants  and  conspirators,  and 
that  a  demurrer  thereto  was  prop- 
erly sustained.  la. 


COURTS. 

JSeeCouwr  of  Common  Pleas  (N.Y.) 
Court  op  Skbsionb  (N.  YX 
District  Court  (N.  Y.  City). 
Gbnbral  Term. 
Police  Court  (N.  Y.). 


COURT    OF    COMMON  PLE^S 

(N.  Y.). 

1.  The  provision  of  the  act  of  1873 
extending  and  defining  the  civil 
jurisdiction  of  the  Court  of.  Com- 
mon Pleas  for  the  city  and  county 
of  New  York,  and  certain  other 
city  courts  (§  1,  chap.  239,  Laws  of 
1873),  which  gives  to  the  courts 
therein  named  original  jurisdiction 
in  law  and  equity,  concurrent  and 
coextensive  with  the  Supreme 
Court,  in  all  civil  actions  and  in 
all  special  proceedings  of  a  civil 
nature,  includes  proceedings  by 
mandamus  Eyan  v.  OrtBcn,  Ckfrnp- 
trcUer^  etc.  295 

2.  The  legislature  is  not  prohibited 
b}'  the  State  Constitution  from 
conferring  tlie  power  upon  said 
courts  to  issue  such  writ  directed 
to  any  inferior  court,  body  or  per- 
son within  its  territorial  jurisdic- 
tion on  such  subject-matters  as  are 
within  the  scope  of  that  writ    Id. 

3.  Although  the  general  words  of 
said  statute,  so  far  as  they  may  be 
construed  as  attempting  to  give 
to  the  courts  named  therein  terri- 
torial jurisdiction,  coextensive 
with  the  Supreme  Court,  are  in- 
operative; so  far  as  tbev  confer 
jurisdiction  over  new  subject-mat- 
ter to  be  exercised  within  the  lo- 
cality to  which  said  courts  are 
confined  by  the  Constitution  and 
subject  to  the  power  of  the  Su- 
preme Court,  expressly  reserved, 
they  are  valid  and  operative,    /d 
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4.  Accordingly  held^  that  the  Court 
of  Common  Pleas  for  the  city  and 
county  of  New  York  had  power 
to  issne  a  writ  of  mandamus,  di- 
rected to  the  comptroller  of  the 
city,  requiring  the  payment  of  the 
salary  of  relator,  as  deputy  clerk 
of  the  Court  of  Special  Sessions 
for  the  city  and  county  of  New 
York.  Id. 


COURT  OF  SESSIONS  (N.  Y.). 

1.  The  provision  of  the  Stete  Con- 
stitution (art  6,  §  18),  declaring 
that  "justices  of  the  peace  and 
District  Court  Justices  shall  be 
elected  in  the  different  cities  in 
this  State,  etc.,  does  not  include 
police  justices  in  the  city  of  New 
I  ork,  but  these  officers  may  right- 
fully be  appointed  as  provided  by 
the  act  of  1873,  entitled  "An  act  to 
secure  better  administration  in  the 
Police  Courts  of  the  city  of  New 
York."  (Chap.  538,  Laws  of  1873.) 
(Church,  Ch.  J.,  and  Allen,  J., 
dissenting.)  Wemler  v.  People.  516 

2.  The  provisions  of  said  act  pre- 
scribing the  duties  of  the  police 
justices  appointed  thereunder,  as 
well  those  relating  to  the  Court 
of  Sessions  as  those  in  reference 
to  the  Police  Courts,  are  embraced 
within  the  subject  expressed  in  its 
title.  It  is  not,  therefore,  repug- 
nant to  the  constitutional  provi- 
sion requiring  a  private  or  local 
bill  to  embrace  but  one  subject, 
and  that  to  be  expressed  in  the 
title.  (Const,  art.3,§16.)  (Chukch. 
Ch.  J.,  and  Allen,  J.,  dissent- 
ing.) Id. 

8.  Accordinglv  Jield^  that  a  Court  of 
Sessions  hela  by  police  justices  ap- 
pointed under  said  act  was  legally 
constituted.  (Church,  Ch.  J.,  and 
Allen,  J.,  dissenting.)  Id. 


CRIMINAL  TRIAL. 

1.  Where,  upon  the  trial  of  an 
indictment,  the  Instructions  of  the 
court  to  the  jury  as  to  the  offence 
charged  are  unexceptionable  and 
cover  every  element  of  the  crime, 


and  correct  rules  are  laid  down 
for  the  proper  application  of  the 
evidence,  it  is  not  strictly  the 
right  of  the  prisoner  to  ask  in- 
structions upon  a  hvpothetical 
case  based  upon  other  facts. 
Slatterly  v.  People.  354 

3.  On  the  trial  of  an  indictment 
for  an  assault  with  fntent  to  kill, 
the  court  charged,  that  it  was  in- 
dispensable to  a  conviction  of  the 
principal  offence  to  find  that  the 
prisoner  intended  to  kill  the  prose- 
cutor, and  gave  detailed  instruc- 
tions as  to  the  rules  of  evidence 
applicable,  to  which  there  were 
no  exceptions;  the  court  was  re- 
quested by  the  prisoner's  counsel 
to  charge,  that  before  they  could 
convict  of  an  assault  with  intent 
to  kill,  they  must  be  satisfied  upon 
the  evidence,  that  tad  death  en- 
sued, the  prisoner  would  be  guilty 
of  murder  in  the  second  degree. 
The  court  refused  so  to  charge 
Held,  no  error;  that  the  prisoner 
was  not  legally  entitled  to  a  charge 
upon  the  subject;  and  that  the 
charge  sought  for  would  have 
been  improper  as  it  excluded  the 
hypothesis  of  murder  in  the  first 
degree.  ,  Id. 

8.  It  aeemSy  that,  in  order  to  convict 
of  the  offence  charged,  the  evi- 
dence must  be  such,  that  if  death 
had  ensued  the  prisoner  would 
have  be^n  guilty,  at  least,  of  mur- 
der in  the  second  degree.  Id. 

4.  The  prisoner's  counsel  requested 
the  court  to  charge,  that  under 
the  indictment  the  prisoner  could 
not  be  convicted  of  an  assault 
with  a  sharp,  dangerous  weapon, 
with  intent  to  do  bodily  harm. 
This  was  conceded  by  the  district 
attorney,  and  it  did  not  appear 
that  the  court  made  any  ruling 
upon  the  subject.  Held,  that  the 
proposition  as  matter  of  law  was 
erroneous  (chap.  74,  Laws  of  1854), 
but  the  error  was  not  available 
here,  because:  1st.  It  was  the 
request  of  the  prisoner's  counsel. 
2d.  The  court  made  no  ruling 
upon  it.  3d.  There  was  no  excep- 
tion. 4th.  As  matter  of  fact,  con- 
sidering the  character  of  the 
weapon  used,  it  might  have  been 
assumed  that  the  facts  would  not 
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hayejustlfied  a  conviction  for  such 
an  offence.  Id. 

5.  A  legal  defect  in  the  evidence 
upon  a  criminal  trial,  such  as  to 
constitute  a  question  of  law,  is 
not  available  here  without  an  ex- 
ception. Id. 

6.  Upon  the  trial  of  an  indictment 
for  rape  the  effect  of  the  fact  of 
delay  on  the  part  of  the  prosecu- 
trix in  making  complaint  of  the 
outrage,  as  a  circumstance  tend- 
ing to  her  discredit,  depends  upon 
the  surrounding  circumstances. 
The  law  requires  promptness,  but 
a  failure  to  make  an  immediate 
outcry  maybe  excused  or  justified. 
It  is  not  required  to  be  made  to 
the  first  person  seen.  Higgiru  v. 
People.  377 

7.  Upon  the  trial  of  such  an  indict- 
ment the  prosecutrix  testified  that 
she  arrived  in  New  York  an  entire 
stranger.  Having  lost  her  baggage 
she  was  inveigled  into  a  basement, 
under  a  pretence  of  finding  it, 
where  the  crime  was  committed. 
Upon  coming  out  into  the  street 
she  met  a  woman  who  asked  her 
what  the  matter  was,  aJso  a  police- 
man who  took  her  to  the  station- 
house.  To  neither  of  these  did 
she  state  the  real  offence  she 
alleged  to  have  been  committed. 
But  it  appeared  that  as  soon  ailer 
her  arrival  at  the  station-house  as 
her  excitement  would  admit  of 
her  making  an  intelligible  state- 
ment, she  stated  the  facts  to  the 
police  captain.  Defendant's  coun- 
sel requested  the  court  to  charge, 
that:  **If  the  jury  believe  the 
prosecuting  witness  did  not  make 
prompt  disclosure  of  the  alleged 
wrong  it  is  a  circumstance  against 
her,  casting  a  great  discreait  on 
her  testimony  and  tends  strongly 
to  disprove  the  truth  of  the  accu- 
sation.*' This  the  court  refused 
to  charge.  Held^  that,  conceding 
the  propoeition  to  be  entirely 
accurate,  it  was  an  abstract  one, 
as  there  was  no  ground  for  saying 
the  disclosure  was  not  sufficiently 
prompt,  and  it  was  not  error, 
therefore,  to  refuse  so  to  charge. 

Id. 


8.  Upon  a  criminal  trial  where  guilty 
knowledge  is  an  ingredient  of  the 
offence  charged,  to  prove  this,  evi- 
dence of  other  acts  of  a  like  char- 
acter may  be  given  where  they 
are  necessarily  connected  with  that 
which  is  the  subject  of  the  pros- 
ecution, either  by  some  connec- 
tion of  time  or  place,  or  as  furnish- 
ing a  clue  to  the  motive  on  the 
part  of  the  accused.  Coieman  t. 
People.  555 

9.  Upon  the  trial  of  an  indictment 
for  receiving  stolen  goods,  with 
knowledge,  evidence  of  a  stealing 
from  the  same  owners  of  similar 
goods  by  the  same  persons,  from 
whom  the  accused  is  charged  with 
having  received  the  goods  in  ques- 
tion, and  of  a  purchase  thereof  by 
the  accused  for  a  very  inadequate 
price,  or  with  knowledge  that  they 
were  stolen  but  a  short  time  prior 
to  the  transaction  in  question,  is 
proper  to  prove  the  sdenUr.      Id. 

10.  So,  also,  evidence  of  the  decla- 
rations of  the  accused  as  to  matters 
within  his  knowledge  or  of  which 
he  may  be  presumed  to  have  knowl- 
edge, and  which  are  relevant  and 
material  to  the  inquiiy.  Id. 

11.  Plaintiff  in  error  was  indicted 
for  receiving  five  bars  of  pig-iron 
March  8,  1873,  knowing  them  to 
have  been  stolen.  Upon  the  trial 
the  district  attorney,  in  his  open- 
ing, stated  that  he  would  seek  to 
prove  and  ask  a  conviction  for 
receiving  five  bars  on  the  evening 
of  March  10th.  One  of  the  prose- 
cutors, in  answer  to  a  question  as 
to  how  his  attention  was  drawn  to 
a  loss  of  pig-iron  by  his  firm, 
stated,  that  on  the  moniing  of 
March  10th  he  saw  five  bars  of 
their  iron  in  front  of  the  prisoner's 
store,  stolen  the  night  before.  No 
attempt  was  made  to  show  that 
this  iron  had  come  to  the  posses- 
sion of  or  had  been  received  by 
the  prisoner,  and  the  district  attor- 
ney declared  that  he  did  not  so 
claim.  Evidence  was  then  offered 
of  a  search  for  and  discovery  of 
iron  alleged  to  have  been  stolen  on 
a  prior  occasion  and  received  by 
the  prisoner.  This  was  objected 
to  on  the  ground  that  the  prosecu- 
tion having  given  evidence  to  prove 
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one  offence,  could  not  prove  and 
clum  a  conTiction  for  another. 
The  objection  was  oyerruled.  Held^ 
no  error.  Id. 

12.  It  seemSy  that  on  a  criminal  trial 
especially,  where  incompetent  evi- 
dence is  received  against  the  ac- 
cnsed,  the  judgment  will  be  re- 
versed unless  the  error  is  shown 
conclusively  to  be  innoxious.  It 
is  not  enough  that  the  court  sitting 
in  review  are  of  the  opinion  the 
result  may  and  probably  would 
have  been  the  same  had  the  objec- 
tionable evidence  been  excluded. 

Id, 


DAMAGES. 

1.  Plaintiff  was  allowed  as  damages 
for  the  conversion  of  certain  bonds 
their  value  at  the  time  of  the  con- 
version, with  interest.  Hddy  pro- 
per.    Tyng  v.  Com.  Wiwehouse  Co. 

308 

2.  In  an  action  to  recover  damages 
for  personal  injuries  by  which 
plaintiff  is  prevented  from  trans- 
acting his  accustomed  business, 
where  the  business  is  of  such  a 
nature  that  the  profits  therein  are 
uncertain,  proof  of  his  past  profits 
is  incompetent.  Masterton  v.  Vil- 
lage of  m.  Vernon,  391 


Proof  of  amount  received  on 

sale  proper  in  rmtigation  in  action  by 
sheriff  on  bond  of  indemnity. 

See  Bond,  5.        , 

Proof  of  receipt  by.gttardian 

of  proceeds  of  timber  cut  on  lands  of 
wcvrd  proper  in  mitigation  of. 

See  Guardian  and  Ward,  3.  3. 

Proper  items  of  in  action  for 

negUgenoe. 

See  Sheehany.  Edgar,    (Mem.)  681 

Allowance  ^  interest  as. 

See  B.  and  H.  Tpk.  Co.  v.  CvLy  of 
B.    (Mem.)  639 

For  occasioning  death  of  in- 
fant, not  limited  to  nominal. 

See  Prendegast  v.  N,  Y.  0.  and  H. 
R  R  R.  Go.    (Mem.)  652 

When  market  value  at  other 

place  than  that  of  injury  proper. 

See  Harris  v.  R  B.  Co,  (Mem.)  660 

SicKELS — Vol.  XIII.       90 


DEED. 

One  S.,  owning  certain  lands 
bounded  by  the  center  of  a  public 
highway,  divided  the  same  into 
lots,  and  filed  a  map  thereof  show- 
ing said  highway  and  various 
other  streets;  four  of  said  lots  he 
conveyed  by  numbers,  and  by 
metes  and  bounds;  the  deed  also 
contained  a  clause  in  substance, 
conveying  also  all  the  lands  form- 
ing the  streets  in  front  of  said  lots 
to  the  center  thereof,  '*  subject  to 
the  use  of  said  land  by  all  the 
owners  of  lots  laid  down  on  said 
map,  and  by  the  public  generally 
as  public  streets,'*  said  streets  to  be 
opened  and  remain  open  accord- 
ingly. Three  of  said  lots  now 
owned  by  defendant  were  con- 
veyed by  deed  containing  the  same 
clause.  Held,  that  the  clause  could 
not  be  construed  as  intending  to 
reserve  a  private  right  of  way  over 
the  land  occupied  by  said  high- 
way, or  any  ri^ht  additional  to 
that  of  the  public,  the  same  sim- 
ply being  subject  to  public  neces- 
sity and  authority;  and  that  there- 
fore, upon  the  aiscontinuance  of 
said  highway,  defendant  was  enti- 
tled to  occupy  the  land  to  the 
center  thereof,  and  plaintiff,  the 
owner  of  the  other  lot,  was  not 
entitled  to  a  right  of  way  over  the 
same.     Wheeler  v.  Clark.  267 

It  seems,  the  rule  that,  where  a 
boundary  line  is  a  stream  of  water, 
imperceptible  accretions  to  the 
soil,  resulting  from  natural  causes, 
belong  to  the  riparian  owner,  ap- 
plies as  well  where  the  boundary 
is  upon  an  artificial  pond  as  upon 
a  running  stream.  Cook  v.  Mc- 
dure.  488 

In  an  action  of  ejectment,  plain- 
tiff claimed  under  a  deed  convey- 
ing premises  upon  which  was  a 
mill  and  pond.  The  boundary 
line  along  the  pond  commenced 
at  '*a  stfUce  near  the  high- water 
mark  of  the  pond,'*  running  thence 
"along  the  high-water  mark  of 
said  pond,  to  the  upper  end  of  said 
pond."  Heldy  that  the  line  thus 
given  was  a  fixed  and  permanent 
one,  and  did  not  follow  the  changes 
in  the  high-water  mark  of  the 
pond ;  and  that  defendant,   who 
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owned  the  bank  bounded  by  said 
line,  could  not  claim  any  accre- 
tions or  land  left  dry  in  conse- 
quence of  the  water  of  the  pond 
receding,  although  the  gradual 
and  imperceptible  results  of  natu- 
ral causes.  Id. 

Sufficiency  of  e&rtiflcaie  of  ac- 

kruncledgmefU  of. 

See  AcKKOwLSDOBCBirr  op  Writ- 
ten Instrument,  1. 

What  is  not  sufficient  delivery 

ef^  to  pass  title. 

See  Delivery,  1. 

Delivery  in  escrow. 

See  Escrow,  1,  2. 

Accepting  quitclaim  deed  does 

not  estop  from  averting  adverse  title. 
See  Will,  6. 


DEFAULT. 

1.  The  provision  of  section  135  of  the 
Code  fixing  a  time  wherein  a  de- 
fendant, *'  except  in  an  action  for 
divorce,"  may  be  allowed  to  come 
in  and  defend,  where  service  of 
summons  was  by  publication,  does 
not  deprive  the  courts  of  power  to 
open  a  default  in  a  divorce  case 
where  summons  was  so  served. 
Brown  v.  Brown.  609 

2.  The  object  of  the  provision  was 
to  enlarge  not  to  restrict  the  pow- 
ers of  the  court  to  relieve  against 
judgments  so  obtained  ;  and  the 
power  which  the  courts  bad  over 
their  own  judgments  prior  to  the 
Code  is  not  interfered  with.    Id. 

Judgment  upon,  not  appeal- 
able. 

See  Appeal,  18,  14, 16,  16. 

Order  denying  motion  to  open 

not  appealable. 

See  Davis  v.  Borst.    (Mem.)      669 


DEFENCE. 

1.  Defendants  held  a  lease  of  certain 
premises  from  the  plaintiff.  It  wa.<t 
agreed  by  parol  between  them  that 
defendants  should  surrender  the 
residue  of  the  term  and  the  posses- 
sion at  the  end  of  the  quarter;  in 
consideration  whereof  plaintiff  was 
to  discharge  them  from  the  pay- 


ment of  the  quarter's  rent.  Id 
pursuance  of  the  agreement,  de- 
lendants  executed  an  instrument 
written  upon  the  lease,  and  deliv- 
ered it  to  plaintiff,  in  substance 
stating  that  it  was  agreed  that 
the  term  unexpired  at  the  end  of 
the  quaiter  was  thereby  canceled. 
About  the  end  of  the  quarter  de- 
fendants surrendered  possession. 
In  an  action  to  recover  the  quar- 
ter's rent,  hdd^  that  parol  evi- 
dence of  the  agreement  was  proper 
and  established  a  good  defence  to 
the  action.     Hope  v.  Balen.        380 


In  action  upon  collector's  bond. 


See  AssBssiiENT  and  Taxation,  14. 

In  action  upon  admini^rator^g 

bond. 

See  Bond,  2,  8. 

Arrest  of  principal  good  defence 

in  favor  of  surety^  in  action  on  bond  se- 
curing judgment. 

See  Execution,  7,  8. 

In  action  against   carrier  2y 

steam^  what  is  not. 

See  Negligence,  12. 

When  fact  that  agent  who  bought 

on  credit  icas  supplied  with  funds  is  no 
defence  in  action  against  principal. 

See  Principal  and  Agent,  1. 


DEFINITIONa    . 

1.  The  term  "employe''  in  itsordinaiy 
and  usual  sense  includes  all  whoee 
services  are  rendered  for  another; 
it  is  not  restricted  to  any  kind  of 
employment  or  service,  but  in- 
cludes as  well  the  professional  man 
as  the  common  laborer.  Qurneif 
V.  At  and  G.  W,  K  Co,  858 


DELIVERY. 

1.  Defendant's  answer,  in  an  action  of 
ejectment,  alleged  as  to  some  of 
the  lots,  in  substance,  that  they 
were  purchased  and  paid  for  by 
him  at  a  sale  by  a  master  in  chan- 
cery; that  he  agreed  with  one  W. 
(under  whom  plaintiffs  claimed)  to 
let  him  have  the  lots  and  take  the 
master's  deed  direct  to  himself 
upon  his  paying  the  amount  bid 
and  expenses  ;  that  the  master 
made  out  his  deed  to  W.  and  de- 
livered it  to  defendant,  from  whom 
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W.  obtained  it  by  fraud,  without 
payment  and  upon  bis  promise  to 
return  it.  The  court  upon  the 
trial  excluded  evidence  to  sustain 
this  defence.  Udd  {Gboyek,  J., 
dissenting),  error;  that  if  the  de- 
fence was  established  there  was 
not  a  delivery  of  the  deed  to  W., 
so  as  to  vest  the  title  in  him.  BU- 
Ury,  Worth,  627 


Of  deed  in  eacrato. 


See  EscBow,  1. 


DEMAND. 

1.  Proceedings  to  dispossess  a  tenant 
for  non-payment  of  rent  are  not 
inyalidated*  because  of  demand  of 
the  rent  with  interest;  the  landlord 
is  entitled  to  interest,  as  an  incident 
to  the  principal,  from  the  time  of 
the  default  in  payment.  People  ex 
rel.  OrisderY.  Dtidlei/.  328 


Suffidejusy  of,  to  charge  indor- 


MT. 


See  Bills,  Notes,  Checks,  1,  2. 


DEVISE. 

1.  The  will  of  I.,  who  died  in  1828, 
contained  a  devise  to  his  son  J.  of 
certain  real  estate  "  during  his  na- 
tural life,  but  if  he  leave  no  legit- 
imate heirs,"  then  the  property  to 
"revert  back**  to  his  son  D.,  his 
heirs  and  assigns.  I.  died,  leaving 
six  children.  A  clause  in  the  wiU 
expressed  the  testator's  purpose  to 
divide  his  property  among  his  chil- 
dren. No  other  provision  was 
made  for  D. ,  while  provision  was 
made  for  all  the  others.  By  an- 
other clause  D.  was  required  to  pay 
a  grandson  of  the  testator  twenty 
dollars,  **when  he  enjoys  my 
homestead,  as  specified."  J.  had 
been  married  many  years,  and  had 
no  children.  Provision  was  made 
for  his  wife,  in  case  she  survived 
him.  In  an  action  of  ejectment 
brought  by  devisees  of  J.,  hM, 
that  the  meaning  of  the  testator, 
in  the  use  of  the  words  "  if  he 
leave  no  legitimate  heirs,"  was,  if 
he  leave  no  children  born  in  law- 
ful wedlock  living  at  the  time  of 


his  decease;  that  the  words  "leg- 
itimate heir,"  as  used,  were  words 
of  purchase,  not  of  limitation,  and, 
.  therefore,  that  the  rule  in  SheUy^s 
Com  did  not  apply ;  that  the  devise 
was  to  J.  for  life,  with  a  remainder 
to  D.,  in  fee,  contingent  upon  the 
death  of  J.  leaving  no  child  sur- 
viving ;  and  this  contingency  hav- 
ing: happened,  that  D.  took  an  ab- 
sotute  fee.  L/ytle  v.  Beoeridge.    598> 

2.  J.  died,  leaving  a  will,  by  which 
he  devised  the  lands  in  question 
to  his  wife  for  life,  reminder,  in 
specified  portions,  to  the  plaintiffs 
herein.  D.  took  a  Quitclaim  deed 
from  the  widow.  Held,  that  this 
did  not  estop  D.  or  defendant 
claiming  under  him  from  asserting 
a  title  adverse  to  that  of  J.        Id. 


DIRECTORS. 


Qf  r(uinufact%tr%ng    corpora- 

tione,  UabiUtyfor  its  debts. 
See  Mamufactubing    Cobpora- 

TIONB,  1,  2. 


DISTRICT  COURT  (NEW  YORK 

CITY). 

1.  The  subject  expressed  by  the  title 
of  an  act  entitled  "  An  act  to 
amend  the  Code  of  Procedure " 
fairly  embraces  the  jurisdiction  or 

Practice  of  all  the  courts  of  the 
tate.  The  act,  therefore,  of  1870, 
thus  entitled  (chap.  741,  Laws  of 
1870),  is  not  repu^ant  to  the 
constitutional  provision  requiring 
local  bills  to  contain  but  one  sub- 
ject which  must  be  expressed  in 
its  title  (Const.,  art  8,  §  16), 
because  of  its  containing  a  pro- 
vision extending  the  jurisdiction 
of  the  justices  of  the  District 
Courts  of  the  city  of  New  York, 
throughout  the  city.  People  ex 
rel.  V.  DiuUey.  323 

Defence  in  action  on  bond  given 

on  remomL  of  cause  from,  to  court  of 
Common  Pleas. 

See  Execution,  8. 
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DIVORCE. 

1.  The  provision  of  section  135  of 
the  Code  fixing  a  time  wherain 
a  defendant,  '*  except  in  an  action 
for  divorce,"  may  be  allowed  to 
come  in  and  defend,  where  ser- 
vice of  summons  was  by  publica- 
tion, does  not  deprive  the  courts 
of  power  to  open  a  default  in  a 
divorce  case  where  summons  was 
so  served.    Brown  v.  Brawn.    609 

2.  The  object  of  the  provision  was 
to  enlarge  not  to  restrict  the 
powers  of  the  court  to  relieve 
agamst  Judgments  so  obtained; 
and  the  power  which  the  court 
had  over  their  own  judgments 
prior  to  the  Code  is  not  interfered 
with.  Id. 


EASEMENT. 

1.  A  right  of  way  by  prescription 
over  lands  formerly  part  of  a  pub- 
lic highway  which  has  been  dis- 
continued, cannot  be  based  upon 
their  user  prior  to  the  discontinu- 
ance, as  in  order  to  give  such 
right  the  user  must  be  while  all 
persons  concerned  in  the  estate 
are  free  from  disability  to  resist 
it.     Wheeler  y.  Clark.  267 

2.  One  S.,  owning  certain  lands 
bounded  by  the  center  of  a  pub- 
lic highway,  divided  the  same  into 
lots,  and  filed  a  map  thereof  show- 
ing said  highway  and  various 
other  streets;  four  of  said  lot«  he 
conveyed  by  numbers,  and  by 
metes  and  bounds;  the  deed  also 

\  contained  a  clause  in  substance, 
conveying  also  all  the  lands  form- 
ing the  streets  in  front  of  said 
lots  to  the  center  thereof,  '*  sub- 
ject to  the  use  of  said  land  by  all 
.  the  owners  of  lots  laid  down  on 
said  map,  and  by  the  public 
generally  as  public  streets,"  said 
streets  to  be  opened  and  remain 
open  accordingly.  Three  of  said 
lots  now  owned  by  defendant 
were  conveyed  by  deed  containing 
the  same  clause.  Eiddj  that  the 
clause  could  not  be  construed  as 
intending  to  reserve  a  private 
right  of  way  over  the  land  occu- 
pied by    said    highway,  or   any 


right  additional  to  that  of  ttie 
public,  the  same  simply  being  sub- 
ject t4)  public  necessity  and  au- 
thority; and  that  therefore,  upon 
the  discontinuance  of  said  high- 
way, defendant  was  entitled  to 
occupy  the  land  to  the  center 
thereof,  and  plaintiff,  the  owner 
of  the  other  lot,  was  not  entitled 
to  a  right  of  way  over  the  same. 

Id. 


EJECTMENT. 

1.  Two  persons,  each  claiming  the 
whole  of  a  parcel  of  land  by  a  title 
hostile  to  that  of  the  other,  cannot 
unite  as  plaintiffs  in  an  action  of 
ejectment  against  a  third  party  in 
possession;  and  it  is  immaterial 
whether  the  complaint  sets  forth 
the  opposing  titles  in  one  or  in 
separate  counts.  In  either  case  it 
is  defective.    HubbeU  v.  Lereh.  237 

2.  The  rules  governing  the  joinder 
of  causes  of  action  prescribed  by 
section  167  of  the  Code,  are  apph- 
cable  as  well  to  actions  of  eject- 
ment as  to  other  actions.  Id. 

3.  It  ^eemSy  that  if  the  provision  of 
the  Revised  Statutes,  in  reference 
to  parties  plaintiff  in  ejectment 
were  still  in  force  (2  R.  S.,  804, 
§  11),  it  would  not  sustain  a  com- 
plaint in  which  two  such  opposing 
claims  were  joined,  in  the  absence 
of  a  count  alleging  a  joint  title  in 
the  plaintiffs.  Id. 

4.  In  an  action  of  ejectment  de- 
fendant claimed  title  to  one  of  the 
lots  in  question  under  a  comptrol- 
ler's deed,  which  recited  a  sale  of 
the  lot  for  non-payment  of  taxes 
assessed  as  non-resident.  Plain- 
tiffs thereupon  proved  by  the  as- 
sessment rolls  of  the  town  for  the 
years  when,  according  to  the  comp- 
troller's certificate  of  sale,  it  was 
returned  as  so  assessed,  that  for 
those  years  it  was  assessed  not  as 
non-resident  lands  but  to  a  former 
owner.  Held^  that  this  was  such 
an  irregularity  as  rendered  the 
comptroller's  sate  and  deed  void. 
The  general  law  as  to  the  return 
of  land  to  the  comptroller,  for  the 
non-payment    of    taxes,    is    not 
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changed  as  to  the  count  j  of  Kings 
by  the  act  respecting  the  return  of 
collector's  warrants  m  said  county. 
(Chap.  206,  Laws  of  1888.)  Ritt&r 
V.  Warth.  627 

5.  Defendant's  answer  alleged  as  to 
other  lots,  in  substance,  that  they 
were  purchased  and  paid  for  by 
him  at  a  sale  by  a  master  in  chan- 
cery; that  he  agreed  with  one  W. 
(under  whom  plaintiffs  claimed)  to 
let  him  have  the  lots  and  take  the 
master's  deed  direct  to  himself 
upon  his  paying  the  amount  bid 
and  expenses;  that  the  master 
made  out  his  deed  to  W.  and  de- 
livered it  to  defendant,  from  whom 
W.  obtained  it  by  fraud,  without 
payment  and  upon  his  promise  to 
return  it  The  court,  upon  the 
trial,  excluded  evidence  to  sustain 
this  defence.  Held  (Grover,  J., 
dissenting),  error;  that  if  the  de- 
fence was  established,  there  was 
not  a  delivery  of  the  deed  to  W., 
so  as  to  vest  the  title  in  him.    Id, 

6.  Plaintiffs  claimed  as  heirs  at  law 
of  R  Defendant  set  up  in  his 
answer  a  prior  suit,  still  pending, 
brought  \}j  plaintiffs,  together 
with  the  widow  of  R,  to  recover 
possession  of  two  of  the  lots  in 
question,  and  offered  evidence  to 
prove  the  same,  which  was  re- 
jected. Beld,  error;  that  the  fact 
that  R's  widow  was  co-plaintiff  in 
the  former  action  was  no  obstacle 
to  the  recovery  by  them  of  their 
interest  in  the  lots;  and  that  proof 
of  the  former  suit  would  abate 
this  action  as  to  the  lots  embraced 
therein  leaving  it  to  proceed  as  to 
the  other.  Id, 


ELECTION. 

Between  devise  and  gift^  vohem, 

toidauf  not  required  to  maJce, 

Bee  Husband  Ain>  Wife,  1, 2. 

Between  two  inconsistent  de- 
fences, when  required  to  be  made. 

See  Trial,  8. 


EMINENT  DOMAIN. 

1.  By  the  execution  upon  the  part  of 
the  Btate  of  a  contract  for  work  in 


the  enlargement  of  a  canal,  no 
delegation  of  sovereign  power  is 
made  to  the  contractor,  so  that  he 
can  of  his  own  motion  confiscate 
private  property  for  public  use, 
either  permanently  or  temporarily. 
The  contractor  has  no  right,  by 
virtue  of  his  contract,  greater  than 
any  other  individual,  to  take  or 
intrude  upon  premises  outside  of 
the  canal  lines.  8t.  Peter  v.  Ikni- 
son,  416 

2.  The  authority  conferred  by  the 
statutes  upon  the  canal  commis- 
sioners to  enter  upon  and  take 
possession  of  lands  of  an  individual 
for  the  construction  of,  or  for  the 
temporary  use  of,  the  canals,  can- 
not  be  delegated  unless  there  be 
special  power  of  substitution.    Id, 

8.  A  contractor  cannot  justify  him- 
self for  trespassing  upon  private 
lands  because  the  act  was  neces- 
sary in.  the  performance  of  his 
contract.  Unless  there  is  a  right 
to  use  the  adjacent  lands  for  the 
purposes  of  the  work,  it  matters 
not  that  it  was  necessary.  Id, 


ERROR  (WRIT  OF). 
See  Writ  of  Ebrob. 


ESCROW. 

1.  Mrs.  M.  entered  into  a  contract 
with  8. ,  by  which,  in  consideration 
that  he  would  move  to  R.  with  his 
family  and  take  care  of  and  sup- 
port her  during  her  life,  she  agreed 
to  assure  to  him  and  his  family  her 
house  and  lot  after  her  death,  and 
to  secure  the  title  by  placing  a 
deed  in  escrow  or  by  will,  the  title 
to  be  given  to  such  members  of 
the  family  of  S.  as  she  mi^ht 
choose.  The  family  of  8.  consist- 
ed of  himself,  his  wife  and  four 
daughters.  Held,  that  an  action 
for  specific  performance  of  the 
contract  could  not  be  maintained, 
because  of  the  want  of  certainty 
in  respect  to  the  persons  to  whom 
the  conveyance  or  devise  was  to 
be  made,  unless  by  some  act  of 
Mrs.  M.,  irrevocable' or  unrevoked 
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during  her  life,  she  made  the  desiff- 
nation.    Stanian  v.  Miller.        1& 

2.  Mrs.  M.,  at  the  time  of  executing 
the  contract,  was  advised  by  B.,  her 
counsel,  who  drew  it,  that  she 
could  put  an  end  to  it  whenever 
she  chose  to  do  so,  subject  only  to 
a  liability  for  damages,  and  she 
relied  upon  this  advice  in  enter- 
ing into  it.  A  few  da)rs  thereafter 
Mrs.  M.  executed  and  delivered  to 
B.  a  deed  of  the  premises  to  the 
four  daughters,  together  with  a 
written  oeclaration  to  the  effect 
that  she  had  executed  the  deed 
pursuant  to  the  contract  and  de- 
livered it  in  escrow  to  B.  for  the 
use  of  the  grantees  at  her  decease, 
subject  to  the  performance  of  his 
contract  by  S.  The  latter  was  not 
apprised  of  the  character  of  the 
deed  and  was  not  a  party  to  this 
transaction.  Subsequently  Mrs. 
M.  notified  B.  that  she  had  changed 
her  mind,  and  directed  him  to  de- 
stroy the  deed  and  the  papers,  and 
never  to  deliver  them.  B.  did  not 
destroy  them..  In  an  action  by  8. 
and  the  four  daughters,  after  the 
death  of  Mrs.  M.,  against  her  heir 
at  law  and  B.,  to  compel  the  deliv- 
ery of  the  deed,  fields  that  it  was 
competent  for  Mrs.  M.  to  reserve 
dominion  of  the  deed,  and  the  right 
to  withdraw  it ;  that  the  written 
declaration  did  not  preclude  de- 
fendants from  showing  that  the 
authority  conferred  was  ^ven  sub- 
ject to  the  right  on  her  part  to  re- 
voke it  at  any  time,  which  fact  was 
clearly  to  be  inferred  from  the  evi- 
dence ;  and  that  the  subsequent 
direction  to  B.  to  destroy  the  deed 
amounted  to  a  revocation,  and  such 
deed  from  that  time  became  a  nul- 
lity. Id, 

8.  The  condition  upon  which  a  deed 
is  placed  in  escrow  maj^  be  expres- 
sed in  writing,  or  rest  in  parol,  or 
be  part  in  writing  and  part  oral. 

Id. 

ESTOPPEL. 
See  Former  Adjudication,  2,  8. 


Wlien  widow  not  estopped  from 


ciaimi7ig  note  given  to  her  by  Iter  hus- 
land. 
See  Husband  and  Wife,  1,  2. 


One  taking  guitdaim  deed  nai 

estoppedfrom  asserting  adverse  UUe. 

See  Will,  6. 

WJietJier  parol  modification  of 

contract  under  seal  is  binding  by  way 

of' 
See  Je^iks  v.  Bobertson.  (Mem.)  821 

WJien  tenant  in  common  esU^ 

pedfrom  denying  severance  of  the  ten- 
ancy. 
See  Pierce  v.  Tuttle.    (Mem.)     650 

From  assertion  of  HUe. 

See  Judson  v.  Boston.  (Mem.)    664 


,    EVIDENCE. 

1.  Defendant  McM.  was  sought  to 
be  charged  as  a  member  of  a  firm, 
upon  evidence  that  he  purchased 
and    owned    the     premises    and 
machinery  in  and  with  which  the 
firm  business  was  transacted ;  that 
he  furnished  it  with  capital  and 
attended  to  its  financial    affairs. 
Evidence  was  also  given  of  de- 
clarations on  his  part  that  he  was 
interested  in  the  concern.    McM. 
denied  that  he  was  a  partner,  gave 
evidence  that  all  that  he  received 
was  a  specified  sum  for  the  use  of 
his  property,  and  offered  to  show 
that  his  sole  motive  in  duing  what 
he  did    was    to  aid  two  of  his 
relatives  who  were  members  of 
the  firm.     This  evidence  was  ex- 
cluded.   Held^  error;  that  he  had 
a  right    to  rebut    the    inference 
naturally  drawn  from  plaintiffs 
evidence  (».  e.,  that  he  was  inter- 
ested in  the  business  and  acting 
for  his  own  benefit)  by  showing 
that  he  was  actuated  by  a  mo- 
tive which  rendered  his  conduct 
consistent  with  the  absence  of  any 
pecuniary  interest    on    his   part. 
Tracy  v.  McManus.  257 

3.  Where  in  part  performance  of 
an  entire  parol  contract,  a  part 
only  is  reduced  to  writing,  parol 
evidence  of  the  contract  is  com- 
petent.   Hope  V.  Balen.  880 

3.  Defendants  held  a  lease  of  cer- 
tain premises  from  the  plaintiff. 
It  was  agreed  by  parol  between 
them  that  defendants  should  sur- 
render the  residue  of  the  term  and 
the  possession  at  the  end  of  the 
quarter;  in  consideration  whereof 
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plaintiff  was  to  discharge  them 
from  the  payment  of  the  quarter's 
rent.  In  pursuance  of  the  agree- 
ment, defendants  executed  an 
instrument  written  upon  the  lease, 
and  delivered  it  to  plaintiff,  in  sub- 
stance, stating  that  it  was  agreed 
that  the  term  unexpired  at  the 
end  of  the  quarter  was  thereby 
canceled.  About  the  end  of  the 
quarter  defendants  surrendered 
possession.  In  an  action  to  re- 
cover the  quarterns  rent,  Tuid^  that 
parol  evidence  of  the  a^eement 
was  proper,  and  established  a 
good  defence  to  the  action.        Id. 

4.  In  an  action  to  recover  damages 
for  personal  injuries  by  which 
plaintiff  is  prevented  from  trans- 
acting his  accustomed  business 
where  the  business  is  of  such  a 
nature  that  the  profits  therein  are 
uncertain,  proof  of  his  past  profits 
therein  is  incompetent.  Mastertan 
V.  Village  of  M.  Vernon.  391 

5.  Parol  evidence  to  explain  a  re- 
ceipt, and  to  show  that  the  con- 
sideration for  which  it  was  given 
has  not  been  paid,  is  competent. 
Foster  v.  Newbrough.  481 

6.  In  an  action  upon  an  account  for 
services,  defendant  gave  in  evi- 
dence a  receipt  signed  by  plaintiff. 
Plaintiff  testified  that  the  receipt 
was  sent  by  mail,  with  a  letter 
written  upon  the  same  sheet  of 
paper,  a  sworn  copy  of  which  let- 
ter he  oflered  and  it  was  received 
in  evidence.  No  notice  to  pro- 
duce the  original  had  been  given. 
Held^  error.  Id. 

7.  Plaintiff,  in  explanation  of  a  re- 
ceipt in  full,  given  in  evidence  by 
defendant,  testified  that  the  re- 
ceipt was  given  in  consideration 
of  an  agreement  on  the  part  of 
defendant  to  assign  to  him  certain 
corporate  stock  ;  that  he  after- 
ward inquired  and  found  defend- 
ant owned  none  of  the  stock.  In 
rebuttal,  defendant  offered  to  prove 
that  the  money  for  which  the  re- 
ceipt was  given  was  paid  by,  and 
the  receipt  was  delivered  to,  a 
inessenger  sent  by  him;  that  he 
did  own  at  the  time  a  large 
amount  of  the  stock,  and  that 
plaintiff  was  never  informed  by 


any  of  the  officers  of  the  corpora- 
tion that  defendant  owned  none 
of  the  stock.  This  evidence  was 
rejected.     Heldy  error.  Id. 

8.  Plaintiff  was  sworn  as  a  witness 
in  chief.  After  he  had  testified  in 
reply,  defendant  offered  evidence 
in  rebuttal,  impeaching  his  charac- 
ter for  truth  and  veracity.  This 
was   rejected.    Hdd^  error.     Id. 

9.  As  to  whether  the  statute  law  of 
another  State  is  to  be  presumed, 
in  the  absence  of  proof,  to  be  the 
same  as  our  own,  qucsre.  McCul- 
loch  V.  Norwood.  563 

10.  Defendant's  answer,  in  an  action 
of  ejectment,  alleged  as  to  some  of 
the  lots  in  question,  in  substance, 
that  they  were  purchased  and  paid 
for  by  him  at  a  sale  by  a  master  in 
chancerv;  that  he  agreed  with  one 
W.  (under  whom  plaintiffs  claim- 
ed) to  let  him  have  the  lots  and 
take  the  master's  deed  direct  to 
himself  upon  his  paying  the 
amount  bid  and  expenses;  that 
the  master  made  out  his  deed  to 
W.  and  delivered  it  to  defendant, 
from  whom  W.  obtained  it  by 
fraud,  without  payment  and  upon 
his  promise  to  return  it.  The 
court  upon  the  trial  excluded  evi- 
dence to  sustain  this  defence.  Held 
(Grover,  J.,  dissenting),  error;  that 
if  the  defence  was  established  there 
was  not  a  delivery  of  the  deed  to 
W. ,  so  as  to  vest  the  title  in  him. 
BxU&r  V.  Yfarih.  627 

11.  Plaintiff  claimed  as  heirs  at  law 
of  R.  Defendant  set  up  in  his 
answer  a  prior  suit,  still  pending, 
brought  by  plaintiffs,  together  with 
the  widow  of  R,  to  recover  pos- 
session of  two  of  the  lots  in  ques- 
tion, and  offered  evidence  to  prove 
the  same,  which  was  rejected. 
RMy  error;  that  the  fact  that  R.'s 
widow  was  co-plaintiff  in  the  form- 
er action  was  no  obstacle  to  the 
recovery  by  them  of  their  interest 
in  the  lots;  and  that  proof  of  the 
former  suit  would  abate  this  action 
as  to  the  lots  embraced  therein, 
leaving  it  to  proceed  as  to  the 
other.  id. 

12.  A  certificate  of  acknowledgment 
to  a  deed  stated  that  the  identity 
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of  the  person  acknowledging  was 
proved  to  the  officer  by  a  witness 
named,  who,  being  sworn,  stated 
his  place  of  residence  and  that  he 
knew  the  persons  proposing  to 
acknowledge  to  be  the  identical 
ones  described  in,  and  who  exe- 
cuted the  deed.  Held,  sufficient 
within  the  recording  act  (1  R.  8., 
768,  g  9) ;  that  it  was  not  necessary 
to  state  in  the  certificate  that  the 
officer  had  satisfactory  evidence  of 
the  identity  of  the  person  ac- 
knowledging, and  that  the  facts 
stated  did  show  that  he  had  such 
evidence.  Id, 

18.  In  an  action  against  a  railroad 
company  to  recover  for  buildings 
destroyed  by  fire,  alleged  to  have 
been  occasioned  by  coals  from  de- 
fendant's engine,  after  testimonv 
has  been  dven  tending  to  exclude 
the  probability  that  the  fire  origin- 
ated from  another  source,  evidence 
that  defendant's  engines  passmg 
on  other  occasions  emitted  sparks 
and  coals,  which  fell  further  from 
Uie  track  than  the  building  des- 
troyed, is  proper.  Ori%t  v.  Brie  R. 
Co,  638 

14  It  is  not  required  that  plaintifiTs 
preliminary  evidence  should  ex- 
clude all  possibility  of  another 
origin,  or  that  it  be  undisputed. 
It  is  sufficient  if  it  presents  a  ques- 
tion for  the  jury.  Id, 

15.  Upon  the  trial  of  an  action  where 
the  defence  was  usury  plaintiff  was 
sworn  as  a  witness  in  his  own  be- 
half. Upon  cross-examination,  he 
was  asked  and  required  to  answer, 
under  objection,  whether  he  was 
not  then  under  indictment  for 
usury.  Hdd,  that  it  was  within 
the  discretion  of  the  court,  and 
therefore  no  error.  Southworth  v. 
BenneU,  659 

To  invalidate  eolUector*s  v>wr- 

rantj  when  not  proper, 

Se^e  Assessment  and  Taxation, 
12. 

What  proper  under   general 

denial. 

See  Bond,  5,  8. 

In  action  of  trespass  against 

school  trustees. 

See  Common  Schools,  5. 


Declarations  of  trustee^  when 

competent. 

See  Trust  and  Trubtbs,  2. 

Conflicting  statements  of  wit- 

ness  ovi  of  court. 

See  Smith  v.  Hart.     (Mem.)      644 

Statements  of  decea>sed  physi- 
cian as  to  treatment  of  patient,  uhen 
proper  as  part  of  resgesta. 

When  general  testimony  proper. 

Wh&n,  on  refusal  of  party  to 

produce  books  secoTidary  evidence  gicen, 
similar  evidence  on  his  behalf  properly 
excluded. 

See  Piatt  v.  Piatt.    (Mem.)      646 

When  parol  evidence  of  y^at 

was  proved  and  decided  in  former  suit 
is  proper. 

See  Pierce  v.  Tuttle,    (Mem.)     650 

As  to  breed  or  stock  €fahane, 

when  proper. 

See Harrisy. RE,  Co,  (Mem.)  660 

€f  value  in  aetion  of  conver- 
sion. 

See  Judson  v.  Boston.  (Mem.)  664 


EXCEPTIONS. 

1.  It  is  the  dut^  of  an  appellant,  in 
preparing  a  bill  of  exceptions,  to 
see  that  the  points  and  excepUon 
upon  which  he  relies  are  comeHj 
and  clearly  stated.  Jewell  v.  Van 
Sleenburgh.  86 

2.  The  practice  of  taking  a  steno- 
grapher's notes  for  a  bill  of  ex- 
ceptions disapproved.  leL 

m 

Necessary  to  raise  question  ob 

to  defect  in  evidence. 

See  Criminal  Trial,  4, 5. 

lb  referee's  findings  of  faet^ 

effect  of 

See  Rbferknck,  4. 

Sufficient  of 

See  Trial,  2. 


EXECUTION. 

1.  The  poundage  and  fees  allowed 
by  statute  to  a  sheriff  upon  an 
execution  are  in  full  compensation 
for  his  services  and  expenses  in 
executing  the  writ.  He  is  not  en- 
titled to  charge  for  keeping  and 
watching  the  property  leviwJ  on, 
for  boxing  and  removing  the 
same,  for  storage,  for  cataloguing 
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or  other  preparations  for  sale,  or 
for  auctioneer's  fees;  nor  can  he 
charge  for  premiums  paid  for  in- 
surances or  for  expenses  by  reason 
of  an  adverse  claim  to  the  prop- 
erty.    Orofui  V.  Brandt.  106 

2.  The  relation  of  a  sheriff  to  an 
execution  debtor  is  not  analogous 
to  that  of  a  servant  to  his  master. 

Id, 

3.  As  to  whether,  when  expenses  are 
incurred  by  the  sheriff  at  the  re- 
quest of  and  upon  the  promise  to 
repay  of  one  of  the  parties  and 
for  his  benefit  or  convenience,  he 
can  recover  the  same  of  such 
party,  qtiare.  Id, 

4.  Whether  in  case  he  levy  upon 
beasts  he  can  charge  his  expendi- 
tures for  food,  shelter  and  care  for 
them,  quare.  Id, 

5.  The  authorities  as  to  the  fees 
chargeable  by  a  sheriff,  and  as  to 
charges  by  officers  for  the  per- 
formance of  duties  imposed  upon 
them  as  such,  collated.  Id, 

6.  Where  a  transcript  of  a  judgment 
of  the  Marine  Court  of  the  city  of 
New  York  is  filed  in  the  county 
clerk's  office  and  an  execution 
thereon  issued  to  the  sheriff,  it  is 
to  be  deemed  a  judgment  of  the 
Court  of  Common  Pleas  and  is  to 
be  enforced  in  the  same  manner 
(Code,  §  68);  and  the  sheriff  is  not 
entitled  to  charge  poundage  as  al- 
lowed upon  executions  from  the 
Marine  Court,  but  is  restricted  to 
his  statutory  allowances.  Id. 

7.  The  arrest  and  imprisonment  of 
a  judgment  debtor  upon  an  exe- 
cution against  his  body  is  in  law  a 
satisfaction  of  the  judgment  so 
long  as    the    imprisonment   con- 

.  tinues,  and  during  that  period  no 
action  can  be  maintained  by  the 
judgment  creditor  against  one 
standing  as  surety  for  the  debtor 
or  to  enforce  collateral  securities 
held  for  the  payment  of  the  judg- 
ment.   Koentg  v.  Steckel.  475 

8.  Plaintiff  commenced  an  action 
against  6.,  in  a  District  Court  of 
the  city  of  New  York.  B.  made 
application  to  have  the  cause  re- 
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moved  to  the  Court  of  Common 
Pleas,  giving  the  bond  required 
by  the  statute  (chap.  844,  Laws  of 
1857),  conditioned  for  the  pay- 
ment of  any  judgment  recovered 
against  him.  Plaintiff  recovered 
judgment.  In  an  action  against 
the  sureties  upon  the  bona,  de- 
fendants showed  that  B.  was 
taken  in  execution  upon  the  judg- 
ment. Held^  that  while  B.'s  im- 
prisonment continued  the  bond 
could  not  be  enforced  either 
against  him  or  his  sureties;  that 
as  it'did  not  appear  that  he  had 
been  discharged,  the  presumption 
was  his  imprisonment  did  con- 
tinue; and  that  the  plaintiff  could 
not  maintain  his  action.  Id, 


EXECUTOR    AND     ADMINIS- 
TRATOR. 

1.  Where  the  authority  of  an  execu- 
tor is  revoked,  and  an  adminis- 
trator, with  the  will  annexed,  is 
appointed,  it  is  not  essential  to  the 
validity  of  the  bond  to  be  given 
by  him  as  such  that  his  special 
character  should  be  recited  there- 
in; a  bond  in  the  ordinary  form 
required  of  general  administrators 
by  the  statute  is  valid  and  proper. 
(2  R.  8.,  p.  78,  §45.)  Gojtoniy, 
Jerome.  •  315 

2.  The  ignorance  of  the  sureties, 
when  they  executed  the  bond,  of 
the  real  nature  of  the  adminis- 
tration, is  not  available  as  a  de- 
fence in  an  action  upon  the  bond; 
nor  is  the  fact  that  they  were  mis- 
led or  deceived  by  those  at  whose 
request  they  executed  it,  as  against 
one  who  was  no  way  connected 
with  the  deception.  Id, 

3.  Upon  the  appointment  of  defend- 
ant R.  as  administratrix  de  bounds 
noriy  and  the  issuing  to  her  of  let- 
ters with  the  will  annexed,  she, 
with  the  other  defendants  as  her 
sureties,  executed  and  delivered 
to  the  surrogate  a  bond  in  the 
usual  form.  Subsequently,  one 
of  the  clerks  in  the  surrogate's 
office,  without  the  knowledge  or 
assent  of  any  of  the  parties  inte- 
rested, inserted  in  the  recital  in 
the  bond,  after  the  word  adminis- 
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tratrix,  the  words  "  with  the  will 
annexed."  In  an  action  upon  the 
bond,  heMj  that  the  w^ords  inserted 
did  not  change  the  legal  force  and 
character  of  the  bond,  nor  did 
the  unauthorized  insertion  thereof 
avoid  the  instrument,  or  relieve 
the  obligors  from  liability  under  it 
as  originally  executed.  Id. 

4.  Upon  the  final  accounting  of  R, 
as  administratrix,  the  surrogate 
decreed  that  she  pay  plaintiffs  the 
amount  of  a  claim  made  by  them 
against  the  estate.  In  an  action 
upon  her  bond,  held,  that  the  obli- 
gors were  concluded  by  the  decree 
from  contesting  the  liability  of  the 
estate  for  the  debt;  that  so  long  as 
the  decree  remained  unreversed  it 
could  not  be  questioned  in  a  col- 
lateral action  either  by  the  admin- 
istratrix or  her  sureties.  Id. 

5.  After  proceedings  have  been  in- 
stituted by  an  administrator  for  a 
final  accounting,  and  the  surrogate 
has  acquired  jurisdiction  thereof, 
the  revo<?ation  of  the  letters  of  ad- 
ministration does  not  oust  the  sur- 
rogate of  jurisdiction,  or  prevent 
him  from  proceeding  to  a  final 
decree.  Id. 

6.  It  seems,  that  in  such  case  it  is 
proper  and  may  be  necessary  that 
a  new  administrator  should  be  ap- 
pointed to  represent  the  estate  be- 
fore continuing  the  proceedings. 

7.  J.  was  appointed  by  the  will  and 
qualified  as  executor.  Sufficient 
personal  property  came  to  his 
hands  to  pay  the  testator's  debts, 
nnd  among  them  a  judgment 
n!!:ainst  him.  J.  allowed  the  lands 
so  devised  to  be  sold  on  an  execu- 
tion issued  upon  said  judgment, 
bid  in  the  same,  and  took  a  sher- 
iff's deed.  Held,  that  this  was  a 
breach  of  duty,  and  a  violation  of 
the  fiduciary  relations  existing  be- 
tween him  and  the  devisees,  and 
that  he  took  no  title  under  the 
deed,  but  held  the  title  thereunder 
for  the  benefit  of  and  in  trust  for 
the  devisees  entitled.  Lj/tie  v. 
Beveridge.  593 

8.  An  executor  or  administrator  may 
employ  an  agent  if  the  peculiar 


circumstances  of  the  estate  require 
it,  and  may  be  allowed  for  all 
proper  expenses  for  its  care  and 
management;  but  the  compensa- 
tion of  the  agent  must  be  meas- 
ured by  the  nature,  extent  and 
value  of  the  services.  CFOaraY. 
Clea/rkin,  663 

Chunter-cUUm  for  services  in 

action  by. 

See  CoUNTBR-CLADf,  1. 


EXPERT. 

1.  A  physician  and  sui^on,  showing 
himself  otherwise  qualified,  is  not 
disqualified  from  giving  an  opinion 
as  an  expert  by  the  fact  that,  at  the 
time  of  the  occurrence  in  refer- 
ence to  which  he  is  called  upon  to 
testify  he  was  not  in  full  practice. 
It  is  simply  a  matter  for  the  con- 
sideration of  the  jury  in  determine 
ing  what  weight  should  be  givea 
to  his  opinion.  Roberts  v.  John- 
eon.  613 


FINDINGS  OF  LAW  AND  FACT. 


When  referee^  s  findings  €f  fact 

eonclvMve, 

See  Appeal,  11. 

WTien  all  the  issues  are  ordered 


to  be  tried  by  ajury^  the  court  not  au- 
thorieed  to  fnake^additional  findings. 

See  Trial,  4,  5. 

When  refusal  of  referee  to  find 

further  facts  reviewable. 

See  Andrews  v.  Raymond,    (Mem.) 

676 


FORECLOSURE. 

1.  Defendants  held  certain  mortga- 

gss,  assigned  to  them  by  the  O.  I. 
o.  as  collateral  secunty  for  an 
indebtedness.  They  commenced 
a  suit  for  the  foreclosure  thereof 
making  the  plaintiff,  who  was  then 
the  owner  ot  the  equity  of  redemp- 
tion in  the  mortgaged  premises, 
and  said  company  and  II.,  its  re- 
ceiver, defendants.  The  complaint 
set  forth  the  above  facts,  alleged 
that  the  said  defendants  had  or 
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claimed  some  interest,  but  that  the 
same,  if  any,  accrued  subsequent 
to  the  mortgage,  and  asked  that 
they  be  barred  of  all  rigiit,  claim 
and  equity  of  redemption,  etc. 
The  defendants  named  were  duly 
served  or  appeared;  the  present 
plaintiff  alone  answered;  the  usual 
judgment  was  rendered,  directing 
sale  and  bi^'ring  and  foreclosing 
all  rights  and  interests  of  defend- 
ants. Under  this  judgment  the 
premises  were  sold  and  the  defend- 
ants here  became  the  purchasers. 
The  premises  did  not  sell  for  suffi- 
cient to  pay  the  indebtedness  to 
them.  In  an  ^action  brought  by 
plaintiff,  as  assignee  of  the  rights 
and  interests  of  the  O.  I.  Cn.  to 
redeem,  held,  that  all  rights  of  the 
company  in  and  to  the  premises 
were  extinguished  by  said  judg- 
ment, and  that  the  adjudication 
was  binding  upon  it  and  plaintiff 
so  long  as  it  remained  unreversed 
and  unmodiff  ed.  Bloomer  v.  Stur- 
ges.  168 

2.  It  9eem»,  that  if  there  remained 
any  unextinguished  right  of  re- 
demption a&r  the  purchase  by 
defendants,  it  did  not  attach  to  the 
land  so  as  to  enable  plaintiff,  by 
redemption,  to  acquire  it  absolute- 
ly, but  only  attached  so  far  as  to 
give  him  a  lien  for  the  amount  un- 
paid upon  the  notes.  Id. 

3.  S.  being  the  lessor.of  certain  prem- 
ises, and  also  mortgagee  of  the 
lease  and  term,  took  possession 
under  a  warrant  of  dispossession 
i^inst  the  lessees.  He  then  fore- 
closed his  mortgage;  this  by  its 
terms  was  made  subject  to  rents, 
covenants,  etc.,  of  the  lease.  The 
complaint  in  the  foreclosure  suit 
prayed,  and  the  judgment  directed, 
the  sale  of  the  premises  and  leases 
mortgaged  ;  neither  contained  the 
clause  of  the  mortgage,  that  the 
term  conveyed  was  subject  to  the 
payment  of  rent.  The  iudgment 
directed  the  sheriff  to  deduct  from 
the  proceeds  of  sale  all  rents  due 
upon  the  mortgaged  lease  The 
relators  were  parties  to  the  foreclo- 
sure suit,  ana  became  purchasers 
upon  the  sale.  Held,  that  the  sale 
was  simply  of  the  lease,' with  its 
correlative  obligations;  that  by  the 
purchase  relators  became  assignees 


of  the  lease  and  term,  and  took 
subject  to  the  obligation  to  pay 
rent,  which  had  not  been  released 
or  extinguished.  People  exreH.  v. 
Dudley.  823 

4.  8.  died  seized  of  certain  prem- 
ises, leaving  a  will  by  which  she 
devised  the  same  to  B.  in  trust  to 
receive  the  rents  and  profits  and 
apply  to  the  benefit  of  R  during 
her  life,  remainder  to  B.  in  fee. 
B.  and  R.  united  in  executing  a 
mortgage,  in  their  individual  capa- 
city, upon  the  premises,  which  was 
foreclosed,  they  being  made  par- 
ties defendant.  There  was  no  al- 
lusion in  the  mortgage  or  subse- 
quent proceedings  to  the  trust,  or 
to  B.  in  the  character  of  trustee. 
In  an  action  of  ejectment  brought 
by  plaintiff,  who  succeeded  to  the 
interest  of  B.  as  trustee,  defendant 
claimed  under  the  foreclosure  sale. 
Held,  that  the  mortgage  bound  the 
interest  of  B.  in  the  remainder,  but 
did  not  affect  the  life  estate  held 
by  her  in  trust,  as  she  had  no  power 
of  disposition  over  it  (1  R.  8.,  729, 
§  65)  and  as  R.  had  no  estate  or 
interest  in  the  land ;  and  that  the 
judgment  of  foreclosure  did  not 
operate  as  an  estoppel  to  preclude 
plaintiff  from  asserting  title.  Bath- 
hone  V.  Hooney.  468 

6.  It  is  the  proper  purpose  and  scope 
of  a  foreclosure  suit  to  bar  interests 
in  the  equity  of  redemption,  and 
the  decree  does  not  affect  rights 
paramount  to  those  of  the  mort^- 
gor  and  mortgagee.  Id, 


FOREIGN  LAW. 

1.  As  to  whether  the  statute  law 
of  another  State  is  to  be  presumed, 
in  the  absence  of  proof,  to  be  the 
same  as  our  own,  gwrnre.  McOul- 
loeh  V.  Norwood.  568 


FORFEITURE. 

1.  Before  a  court  can  adjudge  the 
forfeiture  of  property  under  pro- 
ceedings in  rem,  the  owner  must 
have  actual  or  constructive  notice, 
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otherwise    the    proceedings   are 
void.     Tracey  v.  Oor$e.  144 


FORMER   ADJUDICATION. 

1.  Defendants    held    certain    mort- 

fagesi,  assigned  to  them  bj'  the  O. 
.  Co.  as  collateral  security  for  an 
indebtedness.  They  commenced 
a  suit  for  the  foreclosure  thereof, 
making  the  plaintiff,  who  was 
then  Ihe  owner  of  the  equity  of 
redemption     in     the    mortgaged 

S remises,  and  said  company  and 
[.,  its  receiver,  defendants.  The 
complaint  set  forth  the  above 
facts,  alleged  that  the  said  defend- 
ants had  or  claimed  some  interest, 
but  that  the  same,  if  any,  accrued 
subsequent  to  the  mortgage,  and 
asked  that  they  be  barred  of  all 
right,  claim  and  equity  of  re- 
demption, etc.  The  defendants 
named  were  duly  served  or  ap- 
peared; the  present  plaintiff  alone 
answered;  the  usual  Judgment 
was  rendered,  directing  sale  and 
barring  and  foreclosing  all  rights 
and  interests  of  defendants.  Un- 
der this  judgment  the  premises 
were  sold  and  the  defendants 
here  became  the  purchasers.  The 
premises  did  not  sell  for  suffi- 
cient to  pay  the  indebtedness  to 
them.  In  an  action  brought  by 
plaintiff,  as  assignee  of  the  rights 
and  interests  of  the  O.  I.  Co.  to 
redeem,  held^  that  all  rights  of 
the  company  in  and  to  the  prem- 
ises were  extinguished  by  said 
judgment,  and  that  the  adjudi- 
cation was  binding  upon  it  and 
plaintiff  so  long  as  it  remained 
unreversed  and  unmodified. 
Bloomer  Y.  Sttirges,  168 

2.  S.  died  seized  of  certain  premises, 
leaving  a  will  by  which  she  de- 
vised the  same  to  B.  in  trust  to 
receive  the  rents  and  profits  and 
apply  to  the  benefit  of  R.  during 
her  life,  remainder  to  B.  in  fee. 
B.  and  R.  united  in  executing  a 
mortgage  in  their  individual  ca- 
pacity', upon  the  premises,  which 
was  foreclosed,  they  being  made 
parties  defendant.  There  was  no 
allusion  in  the  mortgage  or  sub- 
sequent proceedings  to  the  trust,  or 
toB.  in  the  character  of  trustee. 


In  an  action  of  ejectment  brought 
by  plaintiff,  who  succeeded  to  the 
interest  of  B.  as  trustee,  defend- 
ant claimed  under  the  foreclosure 
sale.  Heldy  that  the  mortgage 
bound  the  interest  of  B.  in  the 
remainder,  but  did  not  affect  the 
life  estate  held  by  her  in  tnist,  as 
she  had  no  power  of  disposition 
over  it  (1  R.  S.,  729,  §  65)  and  as 
R.  had  no  estate  or  interest  in  the 
land;  and  that  the  judgment  of 
foreclosure  did  not  operate  as  an 
estoppel  to  preclude  plaintiff 
from  asserting  title.  RnihJbone  v. 
Hooney.  463 

8.  A  judgment  against  a  party  sued 
as  an  individual  is  not  an  estoppel 
in  a  subsequent  action  in  which 
he  sues  or  is  sued  in  a  representa- 
tive capacity.  Id. 


ObUgors    on   adminiilrator^9 


bond  concluded  by  9wrrog<Ue^$  decree. 
See  Scrrogate's  Court,  1. 
Wfien  parol  emdence  of  tckal 

w<u  proved  and  decided  informer  nut 

is  proper. 
See  Pierce  Y,  TutOe.    (Mem.)    650 


FORMER  SUIT  PENDING. 

1.  In  an  action  of  ejectment,  plain- 
tiffs claimed  as  heirs  at  law  of  R 
Defendant  set  up  in  his  answer  a 
prior  suit,  still  pending,  brought 
by  plaintiffs,  together  with  the 
widow  of  R.,  to  recover  possession 
of  two  of  the  lots  in  question,  and 
offered  evidence  to  prove  the  same, 
which  was  rejected.  Heldy  error; 
that  the  tiict  that  R.'s  widow  was 
co-plaintiff  in  the  former  action 
was  no  obstacle  to  the  recovery  by 
them  of  tlieir  interest  in  the  lots; 
and  that  proof  of  the  former  suit 
would  abate  this  action  as  to  the 
lots  embraced  therein,  leaving  it 
to  proceed  as  to  the  other.  ihWw 
V.  Warth.     .  627 


FRAUD. 

1.  It  is  incumbent  upon  a  party 
seeking  to  recover  in  an  action  for 
deceit,  founded  upon  false  repre- 
sentations, to  show  that  he  was 
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influenced  by  tbem  to  his  damage. 
Taylor  v.  Ghuest,  262 

3.  Plaintiff's  complaint  set  forth  that 
defendant,  as  his  broker  and  agent 
to  sell  certain  bonds,  falsely  and 
fraudulently  represented  that  sixty 
per  cent  of  their  par  value  was  the 
highest  price  he  could  obtain  for 
them,  and  that,  relying  thereon, 
plaintiff  authorized  a  sale  at  that 
price;  that,  in  fact,  defendant  had 
received  and  accepted  an  offer  of 
seventy-five  per  cent  for  the  bonds, 
at  which  rate  he  sold  them,  ac- 
counting to  the  plaintiff  as  upon 
a  sale  at  sixty  per  cent  only.  The  \ 
referee  found,  upon  conflicting  j 
evidence,  that  defendant  was  not 
the  a£:ent  of  plaintiff,  but  pur- 
chasecl  the  bonds  at  sixty  per  cent, 
and  as  owner  subsequently  sold 
them  at  seventy-five.  He  also 
found  .that  defendant's  agent  who 
made  the  purchase  for  him,  know- 
ing that  defendant  had  been  offer- 
ed seventy-five  per  cent,  to  induce 
plaintiff  to  sell  for  sixty  per  cent 
told  plaintiff's  agent  who  made 
the  sale,  during  the  negotiation, 
that  the  latter  sum  was  the  high- 
est price  at  which  the  bonds  could 
be  sold.  Judgment  was  directed 
and  entered  for  defendant,  and  no 
request  for  additional  findings  was 
made.  Upon  appeal  to  the  Gen- 
eral Term  the  judgment  was  re- 
versed and  new  trial  granted. 
The  order  did  not  state  that  the 
reversal  was  upon  the  facts. 
Held  (Rapalix),  J.,  dissenting), 
that  the  findings  of  the  referee 
were  conclusive  against  the  plain- 
tiff upon  the  cause  of  action  set 
forth  in  the  complaint;  that,  con- 
ceding that  the  referee,  in  case  the 
facts  found  by  him  made  out  a 
cause  of  action  for  deceit  in  the 
purchase  to  the  damage  of  plain- 
tiff, should  have  rendered  judg- 
ment thereon  in  favor  of  the  lat- 
ter, in  determining  this  question 
only  the  facts  as  found  and  stated 
in  the  report  could  be  looked  at 
here;  and  that,  as  there  Avas  no 
finding  in  the  report  that  plaintiff 
relied  upon  the  false  representa- 
tions in  making  tlie  sale,  or  that 
it  was  one  of  the  moving  consid- 
erations thereto,  nor  was  it  a  legal 
inference  from  the  facts  found, 
such  cause  of  action  was  not  sus- 


tained by  the  findings   and  the 
order  of  reversal  was  error.       Jd. 


FREIGHT. 


Liability  for. 


See  MarUnY.  Smith,   (Mem.)    672 


GENERAL  TERM. 

1.  Where  an  order  which  affects  a 
substantial  right  is  made  at  Spe- 
cial Term,  the  party  affected  is 
entitled  to  have  the  question  re- 
viewed by  the  General  Term,  al- 
though it  involves  questions  of 
discretion;  and  a  reflisal  by  the 
latter  to  entei;ain  the  appeal,  and 
pass  upon  the  merits,  is  an  error 
of  law  reviewable  in  this  court 
Han,  F.  Ins,  Go.  v.  TomLinson,  215 

2.  Accordingly  ./i^W,  that  an  order  of 
General  Term  dismissing  an  ap- 
peal from  a  Special  Term  order 
giving  plaintiff  leave  to  bring  an 
action  upon  a  judgment  was  error, 
and  was  reviewable  here.  Id. 


GIFT. 

1.  Where  a  husband  loans  money  and 
takes  a  note  therefor  payable  to  the 
order  of  himself  and  wife,  and 
thereafter  makes  a  will  containing 
a  devise  or  bequest  to  the  wife,  by. 
its  terms,  to  be  accepted  and  re- 
ceived in  lieu  of  dower  and  of  all 
claims  upon  the  estate,  if  the  note 
remains  unpaid  at  the  time  of  his 
death  and  she  survives,  she  ac- 
quires title  to  the  note  as  a  gift, 
not  as  a  part  of  his  estate  at  the 
time  of  his  death,  and  she  is  not 
put  to  her  election  between  the 
note  and  the  provision  for  her  in 
the  will,  but  is  entitled  to  both. 
Sanford  v.  Sanford.  69 

2.  The  fact  that  she  gave  the  note  to 
the  appraisers  as  a  part  of  her  hus- 
band's estate,  while  it  is  evidence 
tending  to  show  that  she  had  re- 
leased to  him  her  right  of  surviv- 
orship, is  not  conclusive,  and  does 
not  estop  her  from  claiming  the 
note,  in  the  absence  of  evidence 
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that  the  position  of  any  party  has 
been  changed  in  consequence,  or 
that  any  ti*an8action  was  had  in 
reliance  thereon.  Id. 


GUARDIAN  AND  WARD. 

1.  The  statutory  guardian  of  an  in- 
fant in  whom  an  estate  in  lands 
becomes  vested  (1  R.  8.,  718,  §  5), 
has  no  power  to  commit  waste  by 
cutting  and  removing  timber  from 
the  land,  except  for  necessary  re- 
pairs of  buildings  (2  R.  S. ,  158,  § 
20),  and  an  assent  by  the  guardian 
to  such  cutting  and  removal  by 
another,  is  no  defence  in  an  action 
of  trespass  brought  against  him 
therefor.     Torry  v.  Bku^.         185 

2.  The  guardian,  however,  has  a 
right  to  receive  for  the  benefit  of 
the  infant  the  proceeds  of  any 
timber  so  cut;  and  where,  with  his 
assent,  the  proceeds  are  applied  by 
the  trespasser  to  the  payment  of 
taxes  upon,  or  debts  against  the  in- 
fantas estate,  this  may  be  proved  in 
mitigation  of  damages.  Id. 

S.  The  guardian  appointed  by  a  sur- 
rogate upon  the  application  of  an 
infant  over  fourteen  years  of  age 
(2  R.  8.,  150,  §  4),  has  power,  for  a 
valuable  consideration  and  acting 
in  good  faith,  to  release  and  dis- 
charge a  claim  for  trespass  upon 
the  lands  of  his  ward.  Id. 

4.  A  release  executed  by  such  a  guar- 
dian under  seal,  expressing  a  valu- 
able consideration,  is  prima  fade 
valid  and  effectual,  and  if  the  ward, 
after  becoming  of  age,  seeks  to  im- 
peach it,  the  burden  is  upon  him 
to  show  that  it  was  not  made  in 
good  faith  but  in  fraud  of  his  rights. 

Id. 

A(Aiononlxyndof9peeialg%ba/r- 

dian  of  infami^  applicaiion  of  pro- 
ceeds of  real  estate. 

See  ButU  v.  Bunt.     (Mem.)      e66 


HIGHWAYS. 

L  While  a  railroad  corporation  has 
a  discretion  as  to  the  manner  of 
performing  the  duty  imposed  upon 


it  by  the  general  railroad  act  (sub. 
5,  §  28,  chap.  140,  Laws  of  1850) 
of  restoring  a  highway  across  or 
along  which  its  road  has  been  con- 
structed, the  discretion  is  a  minis- 
terial one;  the  act  of  restoration 
must  be  done,  as  to  this  there  is  no 
discretion.  If  it  elects  a  manner 
'  which  proves  ineffectual  and  yet 
it  claims  to  have  performed  its 
duty,  and  the  aid  of  the  court  is 
invoked  by  the  commissioners  of 
highways  to  compel,  by  manda- 
mus, the  performance,  the  court 
has  power  to  and  should  point  out 
in  the  writ  in  what  the  corporation 
has  failed  and  to  direct  particularly 
what  must  be  done  so  that  it  may 
not  fail  again.  People  ex  ret.  v.  i>. 
and  a  E.  B.  Co.  153 

2.  The  duty  of  restoration  so  im- 
posed carries  with  it  the  necesskiy 
power  for  that  purpose,  and  amon^ 
them  the  power  to  take  lands  com- 
pulsori]}'  where  a  removal  or  a 
change  of  the  highwav  is  neces- 
sary; and  to  accomplish  this  8U<^ 
lands  must  be  acquired.  Id, 

3.  A  writ  of  mandamus,  therefore, 
directing  such  removal  is  not  sub- 
ject to  the  objection  that  it  com- 
mands an  impossibility  or  an  un- 
lawful act.  Id. 

4.  It  seems,  that  if,  in  proceedings  to 
take  the  lands  compulsorily,  the 
corporation  should  be  defeated  up- 
on the  merits,  not  from  their  own 
default  or  miscarriage,  this  would 
be  a  good  answer  u  it  were  pro- 
ceeded against  for  contempt  in  not 
obeying  the  writ.  Id, 

5.  In  proceedings  by  mandamus  to 
compel  a  railroad  corporation  to 
restore  a  highway,  the  court  ad- 
judged and  commanded  that  the 
track  of  the  highway  for  travel,  at 
a  certain  specified  place,  for  a  short 
distance,  should  be  changed  from 
one  side  of  the  railroad  track  to 
the  other  so  as  to  avoid  the  neces- 
sity and  the  danger  of  two  cross- 
ings. Beidy  that  this  was  not  a 
discontinuance  of  the  highway  but 
that  for  all  practical  uses  and  pur- 
poses it  remained  the  same,  and 
that  the  change  was  within  the 
power  of  the  court  to  direct.     Id 
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Bight  of  toay  afUr  diacorvUnr 

wmce. 
8m  Easement,  1, 2. 

Bailroad  erasnngs. 

See  Nbolioencb,  19, 22,  28, 24 


HUSBAND  AND  WIFE. 

1.  Where  a  husband  loans  money 
and  takes  a  note  therefor  payable 
to  the  order  of  himself  and  wife, 
and  thereafter  makes  a  will  con- 
taining a  devise  or  bequest  to  the 
wife,  by  its  terms,  to  be  accepted 
and  received  in  lieu  of  dower  and 
of  all  claims  upon  the  estate,  if  the 
note  remains  unpaid  at  the  time  of 
his  death  and  she  survives,  she  ac- 
quires title  to  the  note  as  a  gift, 
not  as  a  part  of  his  estate  at  the 
time  of  his  death,  and  she  is  not 
put  to  her  election  between  the 
note  and  tlie  provision  for  her  in 
the  will,  but  is  entitled  to  both, 
Sanford  v.  Sanford.  69 

2.  The  fact  that  she  gave  the  note  to 
the  appraisers  as  a  part  of  her  hus- 
band's estate,  while  it  is  evidence 
tending  to  show  that  she  had  re- 
leased to  him  her  right  of  survivor- 
ship, is  not  conclusive,  and  does 
not  estop  her  from  claiming  the 
note,  in  the  absence  of  evidence 
that  the  position  of  any  party  has 
been  changed  in  consequence,  or 
that  any  transaction  was  had  in 
reliance  thereon.  Id. 

See  Marbied  Woman. 


INFANT. 


See  QvJLKDiAJx  and  Wabd. 


INJUNCTION. 

1.  YThere,  in  an  action  brought  to  re- 
cover damages  for  alleged  wrong- 
ful acts  and  to  restrain  the  con- 
tinuance thereof,  all  the  issues  are 
ordered  to  be  tried  b^  a  jury,  the 
plaintiff  does  not  waive  his  right 
to  the  equitable  relief  by  proceed- 
ing to  trial  under  the  order.  The 
verdict  must  determine  all  of  the 


issues  so  as  to  enable  the  court  to 
give  judgment  upon  the  entire  case 
and  as  to  all  the  relief  demanded; 
if  it  does  not  it  is  defective  and 
should  be  set  aside.  While  the 
order  remains  in  force  the  trial 
court  has  no  authority  to  make 
additional  findings  upon  which, 
together  with  the  verdict,  to  rend- 
er judgment.     Parker  v.  Laney, 

469 

2.  The  court  has  power  in  such  an 
action  to  direct  any  or  all  of  the 
issues  of  fact  to  be  tried  by  a  juiy. 
(Code,  §  354.)  Id, 

8.  Plaintiff  brought  his  action  to  re- 
strain the  further  commission  of  an 
alleged  nuisance  and  for  damages 
sustained  in  consequence  thereof. 
The  answer  was,  in  substance,  a 
general  denial.  The  court  direct- 
ed all  the  issues  to  be  tried  by  a 
juiy.  The  jurjr  rendered  a  verdict 
in  favor  of  plaintiff  for  twenty-five 
dollars  damages.  Heldy  that  the 
verdict  necessarily  found  that  de- 
fendants had  committed  the 
acts  (presumptively  all  of  them) 
charged,  and  that  such  acts  pro- 
duced the  injurious  results  aUeg- 
ed,  and  authorized  a  judgment  re- 
straining such  acts  as  well  as  for 
damages;  and  that  upon  the  order- 
ing of  such  judgment  the  costs 
were  in  the  discretion  of  the  court. 

Id, 


INSURANCE  (FIRE). 

1.  Where  the  by-laws  of  a  mutual 
insurance  company,  organized  un- 
der the  act  of  1849  (chap.  808, 
Laws  of  1849),  provided  that  no- 
tice of  assessments  upon  premium 
notes  should  be  given  by  publica- 
tion in  three  newspapers  published 
in  the  county  where  the  company 
was  organized  and  doing  business, 
held^  that  to  maintain  an  action  to 
recover  the  assessment,  it  was  in- 
cumbent upon  the  plaintiff  to  show 
that  it  was  so  published,  or,  at 
least,  that  plaintiff  could  not  com- 
ply, for  the  reason  that  there  was 
not  that  number  of  papers  pub- 
lished in  the  county;  proof  of  pub- 
lication in  two  papers  is  not  suffi- 
cient, nor  does  it  throw  upon  de- 
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fendant  the  burden  of  showing 
that  there  is  another,  tiands,  Re- 
ceiver, etc.,  V.  Qrcms,  94 

2.  It  seems,  that  the  provision  of  the 
act  of  1853  (§  18,  chap.  466,  Laws 
of  1853),  requiring  the  directors  of 
such  company  upon  making  such 
assessment  to  publish  the  same  in 
such  manner  as  they  shall  see  fit, 
or  as  the  by-laws  of  the  company 
shall  prescribe,  is  not  merely  direc- 
tory and  personal  notice  to  a  party 
assessed,  is  not  equivalent  to,  nor 
does  it  dispense  with  publication. 

Id. 

8.  To  make  a  valid  assessment  under 
said  act,  binding  upon  the  maker 
of  a  premium  note,  it  must  be 
based  upon  an  examination  aud 
determination  of  the  amount  of 
losses  and  expense  to  which  the 
note  is  liable  to  contribute,  and  of 
the  whole  amount  of  notes  liable 
to  assessment  therefor.  While  a 
reasonable  discretion  may  be  exer- 
cised in  determining  the  facts,  the 
facts  must  be  inquired  into  and 
determined  by  the  officers  making 
the  assessment.  Id, 

• 

4  A  formal  assessment  to  the  entire 
amount  of  a  note  without  any  in- 
quiry or  determination  as  to  the 
amount  of  losses  and  of  notes  lia- 
ble to  be  assessed  therefor  is  void, 
and  the  omission  cannot  be  sup- 
plied by  proof,  upon  the  trial  of 
an  action  upon  the  note,  that  such 
an  assessment  would  have  been 
proper.  m. 

6.  If  policies  have  been  issued  upon 
cash  premiums  solely  and  out  of 
the  receipts  therefor  losses  have 
been  paid,  ihey  are  to  be  taken  into 
consideration  and  allowance  made 
therefor  in  making  an  assessment 
upon  premium  notes.  Id. 

6.  When  a  policy  of  fire  insurance 
is  issued  up<m  the  materials  used 
in  a  business  it  includes  and  au- 
thorizes the  use  of  all  such  mate- 
rials as  are  in  ordinary  use  in  the 
business,  although  by  the  printed 
clauses  of  the  policy  the  keeping 
or  use  thereof  upon  the  premises 
is  prohibited,  and  although  other 
materials    might    be    substituted 


therefor.    HtiU  v.  Pmt,  etc..  Int. 
Co.  of  If.  A,  292 

7  Prior  to  the  issuing  of  a  policy  of 
insurance  upon  a  building,  the  ap- 
plicant, by  way  of  questions  and 
answers,  made  statements  in  sub- 
stance that  he  was  tlie  owner  of 
the  property,  and  that  no  other 
person  was  mterested  therein,  but 
to  a  question  as  to  incumbrances 
answered,  "held  by  contract." 
which  questions  and  answers  were, 
by  the  terms  of  the  policy,  made 
a  warranty.  The  applicant  was 
in  possession,  holding  the  prem- 
ises under  a  contract  of  sale  from 
the  owners.  Held,  that  the  state- 
ments were  so  qualified  by  the  last 
answer,  as  to  preclude  the  insurer 
from  asserting  a  warranty  of  abso- 
lute ownership  or  exclusive  inte- 
rest; and  that  as  that  answer  truth- 
fully stated  plaintiff's  interest, 
there  was  no  breach  of  warranty. 
McCulloch  V.  Norwood.  563 

8.  One  purchasing  property  in  his 
own  name,  for  the  benefit  of 
another,  has  the  legal  title  as 
against  every  one  save  such  other 
and  his  creditors  and,  as  the  owner, 
can  insure  the  property.  The  fact 
that  he  has  so  purchased  is  no  de- 
fence to  the  policy,  as  the  insurer 
does  not  stand  in  the  position  of  a 
creditor  and  cannot  question  the 
title.  Bieknell  v.  L.  u.  and  C.  F. 
Ins.  Co.  677 


INTEREST. 

When  trustee  chargetMe  with. 

See  Trust  and  Trustee,  1. 

Allowed  as  damages. 

See  B.  and  H.  T.  Co.  v.  City  qf  B. 
(Mem.)  639 


JOINDER  OF  ACTIONS. 

Two  persons,  each  claiming  the 
whole  of  a  parcel  of  land  by  a 
title  hostile  to  that  of  the  other, 
cannot  unite  as  plaintiffs  in  an 
action  of  ejectment  against  a  third 
party  in  possession;  and  it  is  im- 
material whether  the  complaint 
sets  forth  the  opposing  titles  in 
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one  or  in  separate  counts.  In 
either  case  it  is  defective.  BubbeU 
V.  Lereh.  237 


2.  The  rules  governing  the  joinder 
of  causes  oi  action  prescribed  hy 
section  167  of  the  Code,  are  appli- 
cable as  well  to  actions  of  eject- 
ment as  to  other  actions.  Id, 


3.  It  seems,  that  if  the  provision  of 
the  Revised  Statutes,  in  reference 
to  parties  plaintiflF  in  ejectment 
were  still  in  force  (2  R.  8.,  304, 
§  11),  it  would  not  sustain  a  com- 
plaint in  which  two  such  opposing 
claims  were  joined,  in  the  absence 
of  a  count  alleging  a  joint  title  in 
the  plaintifBs.  Id. 


JUDGMENT. 

1.  A  judgment  founded  upon  an 
order  taken  by  default  is  not  ap- 
pealable.   Innes  v.  Pureell.       888 


2.  In  a  foreclosure  action  a  motion 
that  defendant's  answer  be  made 
more  definite  and  certain  was  op- 
posed by  him,  but  was  granted; 
the  order  directing  the  answer  to 
be  stricken  out  in  case  it  should 
not  be  amended.  In  lieu  of  such 
direction,  by  stipulation  of  the 
parlies,  a  clause  was  inserted  "  that 
plaintiff  have  leave  to  mov^  for 
judgment  for  want  of  such  an- 
swer." The  answer  not  having 
been  amended,  plaintiff  moved 
upon  notice  that  the  answer  be 
stricken  out  and  for  judgment. 
This  motion  was  granted  by  de- 
fault and  judgment  was  perfected 
as  upon  a  failure  to  answer.  Held^ 
that  the  judgment  was  not  appeal- 
able. Id. 

When  and  upon  whom  biivding. 

See  FORECLOSURB,  1. 

Of  Momne  Court,  N.  T.,  when 

transcript  is  filed  in  county  clerk's 
office. 

See  Sheriff,  6. 

Wh^n  it  mill  not  be  disturbed 

on  appeal,  although  informal. 

See  Piatt  v.  Piatt.    (Mem.)       646 

Sick  ELS — Vol.  XIII. 


KINGS  (COUNTY  OP). 


Return  of  taxes  in. 


See  Comptroller's  Deed,  1. 


LACHES. 

1.  It  is  especially  where,  by  reason 
of  neglect  or  delay,  rights  have 
been  acquired  which  it  would  be 
unjust  to  disturb,  that  a  court  of 
equity  refuses  to  give  its  aid  in 
favor  of  an  equitable  claim  when 
a  less  period  than  the  correspond- 
ing one  fixed  by  the  statute  of  limi- 
tations has  elapsed.  The  objec- 
tion of  laches  will  not  be  readily 
listened  to  where  there  has  been 
no  material  change  in  the  situ- 
ation of  the  defendant  or  in  the 
subject-matter  of  the  action  caused 
by  or  growing  out  of  plaintiff's 
delay.     PUitt  y.  Plati.  646 

2.  Laches  cannot  be  said  to  exist 
where  a  party  is  ignorant  of  his 
rights,  or  where,  though  appre- 
hensive of  them,  there  is  such  an 
obscurity  in  the  transaction  that 
he  must,  with  painstaking,  gather 
the  facts  or  the  evidence  of  them 
upon  which  the  successful  pros- 
ecution of  the  action  must  depend. 

Id 


LANDLORD  AND  TENANT. 

1.  8.   being    the  lessor  of    certain 

f)remises,  and  also  mortgagee  of  the 
ease  and  term,  took  possession 
under  a  warrant  of  dispossession 
against  the  lessees.  He  then  fore- 
closed his  mortgage;  this  by  its 
terms  was  made  subject  to  rents, 
covenants,  etc.,  of  the  lease.  The 
complaint  in  the  foreclosure  suit 
prayed,  and  the  judgment  directed, 
the  sale  of  the  premises  and  leases 
moitgaged;  neither  contained  the 
clause  of  the  mortgage,  that  the 
term  conveyed  was  subject  to  the 
payment  of  rent.  The  judgment 
directed  the  sheriff  to  deduct  from 
the  proceeds  of  sale  all  rents  due 
upon  the  mortgaged  lease.  The 
relators  were  parties  to  the  fore- 
closure suit,  and  became  pur- 
chasers upon  the  sale.     Hdd,  that 
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the  sale  was  simply  of  the  lease, 
with  its  correlative  obligations; 
that  by  the  purchase  relators  be- 
came assignees  of  the  lease  and 
term,  and  took  subject  to  the 
obligation  to  pay  rent,  which  had 
not  been  released  or  extinguished. 
F^!&ple  ex  ret,  v.  Dudley.  823 

2.  The  lease  given  by  B.  included 
premises  owned  by  him,  and  also 
other  premises  in  which  he  had  a 
leasehold  interest.  He  died,  leav- 
ing a  will  by  which  he  devised 
and  bequeathed  all  his  real  estate, 
and  the  residue  of  all  his  estate 
to  his  son  N.  Heidi  that  there  was 
sufficient  unity  of  a  right  to  pos- 
session in  N.,  and  the  executors  of 
8.,  as  joint  owners  of  the  lease 
and  representatives  of  the  lessor, 
to  justify  proceedings  instituted 
in  their  names  jointly,  to  dis- 
possess the  relators  for  non-pay- 
ment of  rent.  Id. 

8.  Apportionment  of  rent,  in  cases 
where  it  is  permitted,  is  for  the 
benefit  of  the  owners  of  the  rent, 
and  the  omission  to  apportion  is 
not  a  matter  of  which  the  ten- 
ant can  complain,  unless  some- 
thing has  transpired  to  relieve 
him  from  liability  to  pay  the  whole 
rent.  Id. 

4.  Proceedings  to  dispossess  a  ten- 
ant for  non-payment  of  rent 
are  not  invalidated  because  of 
demand  of  the  rent  with  interest; 
the  landlord  is  entitled  to  interest, 
as  an  incident  to  the  principal, 
from  the  time  of  the  aefault  in 
payment.  Id. 

Dvty  of  isnatUs  under  eatDe- 

nant  to  repair. 
See  Lockrow  v.  Morgan,    (Mem.) 

685 


LEASE. 

Bee  LAin>LOiu)  ai^d  Tenant. 

Cof>enant  to  r^ir  construed. 

Bee   Lockrow  v.  Horgan.    (Mem.) 

635 


LEGACIES. 

1.  While  the  general  rule  is  that  the 
personal  estate  of  a  testator  is  to 
furnish  the  fund  for  the  payment 
of  legacies,  it  may  be  entirely  ex- 
onerated, or  the  real  estate  may  be 
made  to  aid,  if  there  be  express 
directions  to  that  effect  in  the  will, 
or  if  that  be  the  clear  intent  to  be 
gathered  from  its  provisions.  Tay- 
lor y.  Dodd,  335 

2.  The  will  and  codicil  of  S.  gave 
certain  specific  legacies,  also  a 
large  number  of  general  legacies; 
some,  by  the  terms  of  the  gifts, 
without  a  prescribed  time  of  pay- 
ment, and  some  payable  at  periods 
varying  from  one  to  ten  years. 
No  provision  was  made  as  to  debts. 
The  will  directed  the  permanent 
investment  of  $7,000,  the  income 
to  be  applied  to  the  improvement 
of  the  testator's  cemetery  lot,  un- 
der the  direction  of  two  of  the  ex- 
ecutors ;  it  contained,  also,  certain 
specific  devises.  His  executors 
were  empowered  to  sell  any  and 
all  portions  of  the  real  estate  as 
should,  in  their  discretion,  be  to  the 
advantage  of  his  estate,  but  not 
to  sell  any  portion  while  it  was 
producing  good  and  reasonable  in- 
come, until  necessary  for  a  final 
settlement  and  distribution  of  the 
estate.  S.  died  leaving  a  large 
amount  of  personal  property,  but 
no  more  than  enough,  including 
the  articles  specifically  bequeathed, 
to  pay  debts  and  expenses  of  ad- 
ministration. '  In  an  action  for  a 
construction  of  the  will  and  codi- 
cil, hdd^  that  it  was  the  intent  of 
the  testator  to  make  the  real  estate 
aid  the  pereonal  in  discharging  the 
legacies,  as  there  was  substantially 
no  need  of  money,  and  no  other 
object  could  have  been  in  view  in 
giving  to  the  executors  power  of 
sale,  save  to  raise  money  for  the 
payment  of  legacies;  also,  hdd, 
that  the  specific  legatees  were  en- 
titled to  their  gifts,  without  liabil- 
ity to  abatement  for  the  payment 
ot  debts.  Id 


LEGAL  TENDER. 

1.  The  reconsideration  by  the  Su- 
preme Court  of  the  United  States 
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of  its  first  judgment  as  to  the  effect 
of  the  legal  tender  act  upon  prior 
contracts  did  not  affect  existing 
judgments  of  State  courts  or  call 
for  a  modification  and  change  of 
their  records.   MiUer  v.  Tyler.   477 


LIEN. 

1.  Certain  steamers  were  being  built 
in  Delaware  for  relator  (a  corpora- 
tion organized  under  the  laws  of 
this  State  and  havine  its  principal 
office  in  New  York  city)  under 
contract  which  provided  that  it 
should  have  a  lien  on  and  ovmer- 
ship  in  the  vessels  as  the  building 
progressed  up  to  the  amount  paid 
upon  the  contract,  the  same  to 
attach  simultaneously  with  the 
payments  ;  also  that  the  builder 
should  keep  the  vessel  insured,  the 
policies  to  be  for  account  of  and 
made  payable  to  relator.  The  lat- 
ter had  made  payments  under  the 
contract,  but  none  of  the  steamers 
had  been  delivered  to  it.  Held, 
that  the  interest  of  the  relator  in 
such  vessels  was  not  an  absolute 
ownership  but  was  in  tiie  nature 
of  a  lien,  and  that  until  it  ripened 
into  a  title,  the  moneys  psud  upon 
the  contract  were  taxable  in  New 
York.  People  ex  rd.  v.  Oonvra, 
Taxes,  etc,  942 

Of  aitaehmenty  wTien  dusolwd 

hy  (uagnment  in  bankruptcy, 

8ee  fiANKBXTFTOT,  .8. 


LIMITATION  OF  ACTION. 


Evidence  under  »ta^te. 


See  Trust  and  Trustee,  2. 


MANDAMUS. 

1.  It  is  not  every  variation  between 
an  alternative  and  a  peremptory 
writ  of  mandamus  which  will  cause 
the  latter  to  be  set  aside.  Where 
the  substance  of  the  two  writs  is 
the  same,  both  commanding  the 
doing  of  the  same  act  but  differ- 
ing in  some  immaterial  matter  of 
detail  as  to  the  method  of  doing  it, 


and  where  the  act  is  one,  defendant 
is  legally  obligated  to  do,  and  th& 
variance  is  to  his  ease  not  to  his 
distress,  the  peremptory  writ  will 
be  sustained.  Fisople  ex  rel.  v.  i>- 
and  G.  B.  B.  Co.  152- 

2.  While  a  railroad  corporation  has  a 
discretion  as  to  the  manner  of  per- 
forming the  duty  imposed  upon  it 
by  the  general  railroad  act  (sub.  5,  § 
28,  chap.  140,  Laws  of  1850)  of  re- 
storing a  highway  across  or  along 
which  its  road  has  been  construct- 
ed, the  discretion  is  a  ministerial 
one;  the  act  of  restoration  must  be 
done,  as  to  this  tliere  is  no  discre- 
tion. If  it  elects  a  manner  which 
proves  ineffectual  and  yet  it  claims 
to  have  performed  its  duty,  and 
the  aid  of  the  court  is  invoked  by 
the  commissioners  of  highways 
to  compel,  by  mandamus,  the  per- 
formance, the  court  has  power  to 
and  should  point  out  in  the  writ 
in  what  the  corporation  has  failed 
and  to  direct  particularly  what 
must  be  done  so  that  it  may  not 
fail  again.  Id 

8.  The  duty  of  restoration  so  im- 
posed carries  with  it  the  necessary 
powers  for  that  purpose,and  among 
them  the  power  to  take  lands  com- 
pulsorily  where  a  removal  or  a 
change  of  the  highway  is  neces- 
sary; and  to  accomplish  this  such 
lands  must  be  acquired.  Id 

4.  A  writ  of  mandamus,  therefore,, 
directing  such  removal  is  not  sub- 
ject to  the  objection  that  it  com- 
mands an  impossibility  or  an  un- 
lawful act.  Id. 

6.  M  seems,' thfit  if,  in  proceedings  to 
take  the  lands  compulsorily,  the 
corporation  should  be  defeated  up- 
on the  merits,  not  from  their  own 
default  or  miscarriage,  this  would 
be  a  good  answer  it  it  were  pro- 
ceeded against  for  contempt  in  not 
obeying  the  writ.  Id 

6.  In  proceedings  by  mandamus  to- 
compel  a  railroad  corporation  to 
restore  a  highway,  the  court  ad- 
judged and  commanded  that  the 
track  of  the  highway  for  travel,  at 
a  certain  specified  place,  for  a 
short  distance,  should  be  changed 
from  one  side  of  the  railroad  track 
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to  the  other  so  as  to  avoid  the  ne- 
cessity and  danger  of  two  cross- 
ings. Hddy  that  this  was  not 
a  discontinuance  of  the  highway 
but  that  for  all  pHictical  uses  and 
purposes  it  remained  the  same, 
and  that  the  change  was  within 
the  power  of  the  court  to  direct.  Id. 

7.  The  authorities  upon  the  question 
of  variance  between  an  alternative 
and  peremptory  writ,  and  as  to  the 
proper  fo'rm  of  the  writ,  collated 
and  distinguished.  Id. 

8.  Upon  return  to  an  alternative 
writ  of  mandamus,  an  order  of 
reference  was  entered  by  consent 
* '  to  hear  and  determine  the  whole 
issues  of  fact  in  the  case.'^  The 
report  of  the  referee  stated  his 
findings  of  fact,  and  his  report 
was  accompanied  by  the  evidence. 
Both  parties  were  heard  thereon 
as  well  as  on  the  report,  without 
objection;  and  the  justice  holding 
the  Special  Tenn,  attended  by  the 
attorneys  of  the  respective  parties, 
viewed  the  premises  ih  question, 
without  objection.  In  his  decision 
he  disregarded  some  of  the  ref- 
eree's findings  of  fact.  Held^  that 
if  the  order  should  be  interpreted 
as  directing  a  report  of  the  facts, 
and  thus,  as  having  the  effect  of  a 
special  verdict  (Coae,  §  272),  leav- 
ing nothing*  for  the  court  but  the 
determination  of  questions  of  law, 
yet  the  parties  having  dealt  with 
it  differently,  such  an  effect  could 
not  be  claimed  for  it  upon  appeal. 

Id. 

9.  The  provision  of  the  act  of  1878, 
extending  and  defining  the  civil 
jurisdiction  of  the  Court  of  Com- 
mon Pleas  for  the  city  and  county 
of  New  York,  and  certain  other 
city  courts  (§  1,  chap.  239,  Laws 
of  1873),  which  gives  to  the  courts 
therein  named  origioal  jurisdiction 
in  law  and  equity,  concurrent  and 
coextensive  with  the  Supreme 
Court,  in  all  civil  actions  and  in 
all  special  proceedings  of  a  civil 
nature,  includes  proceedings  by 
mandamus.  Per/ple  ex  rel.  Ryan  v. 
Qreen^  Comptroller^  etc.  295 

10.  The  legislature  is  not  prohibited 
by  the  State  Constitution  from 
conferring  the  power  upon  said 


courts  to  issue  such  writ  directed 
to  any  inferior  court,  body  or  per- 
son within  its  territorial  jurisdic- 
tion on  such  subject-matters  as  are 
within  the  scope  of  that  writ.    Id. 

11.  Although  the  general  words  of 
said  statute,  so  far  as  they  may  be 
construed  as  attempting  to  give  to 
the  courts  named  therein  territo- 
rial jurisdiction,  coextensive  with 
the  Supreme  Court,  arc  inopera- 
tive; so  far  as  they  confer  juris- 
diction over  new  subject-matter  to 
be  exercised  within  the  locality  to 
which  said  courts  are  confined  by 
the  Constitution  and  subject  to  the 
power  of  the  Supreme  Court,  ex- 
pressly reserved,  they  are  valid 
and  operative.  Id. 

12.  Accordingly,  hdd,  that  the  Court 
of  Common  Fleas  for  the  city  and 
county  of  New  York  had  power 
to  issue  a  writ  of  mandamus,  di- 
rected to  the  comptroller  of  the 
city,  requiring  the  payment  of  the 
salary  of  relator,  as  deputy  clerk 
of  the  Court  of  Special  sessions 
for  the  city  and  county  of  New 
York.  Id, 

13.  But  held^  that,  considering  the 
deputy  clerkship  as  a  county  office, 
a  writ  of  alternative  mandamus 
issued  in  such  case,  prior  to  1874, 
was  defective  in  not  averring  that 
the  relator's  claim  for  salary  had 
been  audited  by  the  board  of  su- 
pervisors and  the  proper  vouchers 
therefor  examined  and  approved 
by  the  auditor  of  the  finance  de- 
partment and  tlie  comptroller.  Id, 

14.  Considering  the  relator  as  a  city 
officer  his  remedy  is  by  action 
against  the  city  and  not  by  man- 
damus. Id, 

15.  A  want  of  averments  in  an  al- 
ternative writ  of  mandamus  show- 
ing a  title  in  the  relator  to  the 
relief  sought,  although  the  objec- 
tion be  not  taken  in  the  return  to 
the  writ,  may  be  taken  advantage 
of  at  any  time  before  a  peremptory 
writ  is  awarded.  Id. 

Directing  payment  of  Mlary. 

See  Pe/>ple  ex  rel.  v.  Board  of  Jrus- 
tees.    (Mem.)  654 
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MANUFACTURING  CORPORA- 
TIONS. 

1.  The  fact  that  a  manufacturing 
corporation,  organized  under  the 
act  authorizing  the  formation  of 
manufacturing  and  other  corpora- 
tions (chap.  40,  Laws  of  1848),  has 
ceased  to  do  business  and  is  en- 
gaged in  closing  up  its  affairs,  is 
not  an  excuse  for  a  failure  to  com- 
ply with  the  requirement  of  section 
12  of  said  act  as  to  the  filing  of  a 
report;  and  in  the  absence  of  any 
legal  dissolution  of  the  company 
these  facts  do  not,  nor  does  knowl- 
edge upon  the  part  of  a  creditor 
of  the  financial  condition  and  em- 
barrassments of  the  corporation 
affect  the  liability  of  the  trustees 
to  him,  imposed  by  that  section  for 
the  failure  to  file  a  report  San- 
bom  V.  LejfBTts.  179 

2.  The  liability  so  imposed  may  be 
enforced  as  well  by  a  creditor  who 
is  a  stockholder  as  by  an  outside 
creditor;  the  remedy  exists  alike  in 
favor  of  both.  Id. 

8.  In  an  action  against  a  trustee, 
under  said  section,  for  a  failure  to 
file  a  report  in  January,  1870,  it 
appeared  that  the  corporate  exist- 
ence of  the  company  began  Nov- 

'  ember  lOih,  1868  ;  five  trustees 
were  appointed,  by  the  articles  of 
the  incorporation  for  the  first  year. 
Defendant  testified  that  he  became 
a  trustee  April  5th,  1869,  and  that 
he   ceased  to    act  in  November, 

1869,  when  his  office  terminated. 
He  also  testified  that,  in  January, 

1870,  the  affairs  of  the  corporation 
were  wound  up  by  a  sale  of  its 
property  and  application  of  pro- 
ceeds to  the  payment  of  debts;  that 
the  last  meeting  of  the  trustees  was 
January  twenty-eighth,  at  which 
he  was  present;  that  there  were  no 
other  trustees,  but  the  same  per- 
sons were  acting  at  that  time  as 
those  who  carried  on  the  business 
in  November,  and  that  as  late  as 
March,  1870,  he  had  a  small  bal- 
ance of  the  company  funds  in  his 
hands  as  treasurer.  Heldy  that  the 
refusal  of  the  court  to  submit  Mie 
question  to  the  jury,  whether  de- 
fendant was  trustee  at  the  time 
when  the  report  should  have  been 


made,  was  proper;  that  no  ques- 
tion of  fact  was  presented  by  the 
evidence,  as  defendant's  statement 
as  to  when  he  ceased  to  act,  taken 
in  connection'  with  specific  acts 
testified  to,  was  to  be  regarded 
simply  as  a  legal  conclusion  of  the 
witness.  Id, 


MARINE  COURT  (N.  Y.). 

^Jien  transcript  of  judgment 

is  filed  in  county  derlds  office^  fees  cf 
sheriff  on  execution. 

See  Sheriff,  6. 


MARRIAGE. 


See  Pbomisb  of  Mabbiaob. 


MARRIED  WOMAN. 

1.  A  married  woman  is  not  liable 
for  property  obtained  upon  her 
credit  and  contract,  but  delivered 
to  her  husband  and  for  his  use, 
and  which  is  used  by  him  and  not 
for  the  benefit  of  her  estate,  where 
the  intent  to  charge  her  separate 
estate  is  not  expressed  in  the  con- 
ti'act.  (Groybr,  Rafallo  and 
Johnson,  JJ.,  dissenting.)  Man, 
B.  and  M,  Go.  v.  Thompson.       80 

2.  A  married  woman  apparently  car- 
rying on  a  separate  business,  is 
held  to  the  truth  of  the  appear- 
ance. If  she  has  a  dormant  part- 
ner she  cannot  interpose  this  as  a 
defence  in  an  action  against  her 
by  one  who  dealt  with  her  in 
ignorance  of  the  partnership. 
Nor  is  the  rule  changed  by  the 
fact  that  the  dormant  partner  is  her 
husband.  (Johnson,  J.,  Church, 
Ch.  J.,  and  Allen,  J.,  concur- 
ring.)   Scott  y.  Conway,  619 


MASTER  AND  SERVANT. 

Liability  of  master  for  inju- 
ries to  servant. 
See  Negligence,  2. 
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MECHANIC'S  LIEN. 

.Amendment  of  pleadings  in 

itcUon  to  forecloie. 
See  OcmblingY,  Haight.  (Mem.)  623 


MISTAKE. 

1.  Where  a  party  is  induced  to  enter 
into  a  contract  for  the  purchase  of 
lands,  relying  upon  material  rep- 
resentations on  the  part  of  the 
vendor  which  prove  to  be  untrue, 
he  is  justified  in  refusing  to  per- 
form, although  the  representa- 
tions were  not  made  with  fraudu- 
lent intent,  but  through  a  mistaken 
belief  as  to  their  correctness.  It 
IB  not  necessary,  in  such  case,  for 
defendant  to  show  he  has  sus- 
tained actual  damage.  Phillips  v. 
C&nkUn.  682 

2.  The  rule  in  actions  to  recover 
damages  for  fraud  and  deceit  dis- 
tinguished. Id, 


MORTGAGE. 

See  FOBBCLOSUBB. 


MOTIONS  AND  ORDERS. 

• 

1.  A  party  seeking  by  motion  to  ob- 
tain further  findmgs  from  a  referee, 
should  clearly  specify  the  point 
upon  which  he  desires  the  referee 
to  pass,  an,d  should  show  that  a 
finding  thereon,  if  in  his  favor, 
would  necessarily  affect  the  judg- 
ment, and  that  there  was  evidence 
upon  which  the  referee  might 
justly  have  so  found.  TaMman  v. 
Breder.  128 

2.  If  the  point,  and  the  evidence 
which  it  is  claimed  would  support 
a  finding  thereon  in  favor  of  the 
moving  party,  is  thus  presented, 
and  the  motion  is  denied,  the  de- 
nial must  be  based  upon  the 
opinion  of  the  court  that  there  was 
no  evidence  to  sustain  such  a  find- 
ing, or  that,  if  made,  it  would  not 
have  varied  the  result.  In  either 
case  a  question  of  law  is  presented, 
reviewable  in  this  court.  Id, 


3.  Where  an  order  which  affects  a 
substantial  right  is  made  at  Special 
Term  the  party  affected  is  entitled 
to  have  the  question  reviewed  by 
the  General  Term,  although  it  in- 
volves questions  of  discretion;  and 
a  refusal  bv  the  latter  to  entertain 
the  appeal,  and  pass  upon  the 
merits,  is  an  error  of  law  review- 
able in  this  court.  Han,  F,  In*, 
Co.  V.  Tomlinson,  215 

4.  Accordingly  hsld^  that  an  order  of 
General  Term  dismissing  an  ap- 
peal from  a  Special  Term  order 
giving  plaintiff  leave  to  bring  an 
action  upon  a  judgment  was  error, 
and  was  reviewable  here.  Id. 

6.  An  order  appointing  a  receiver  of 
a  railroad  company  directed  him, 
among  other  things,  to  pay  debts 
**  owing  to  the  laborers  and  em- 
ployes" of  the  companv  '*for 
labor  and  services  actually  done 
in  connection  with  that  company's 
railways."  i^M,  that  it  included 
a  claim  of  counsel  for  professional 
services  rendered  by  him  on  em- 
plo^ent  of  the  companv  in  liti- 
^tions  relating  to  the  railway,  its 
interests  and  business  (Groveb, 
AiiDREws  and  Johnson,  JJ.,  dis- 
senting.) Oumey  v.  At,  and  G. 
W,  R.  Co,  858 

6.  The  provision  of  the  Code  (§  401, 
sub.  7),  providing  a  compulsorjr 
method  for  obtaining  the  afl^davit 
of  a  person  necessary  to  be  used 
upon  a  motion,  does  not  include 
the  parties  to  the  action;  nor  is 
a  party  compelled  to  submit  to  an 
examination  before  a  referee  where 
a  question  of  fact  arises  and  a  ref- 
erence is  ordered,  upon  an  appli- 
cation for  a  discovery  of  books  and 
papers.  (§  271,  sub.  8.)  King  v. 
L^hion,  883 

7.  A  party  to  an  action  cannot  be 
compelled  to  submit  to  an  exam- 
ination at  the  instance  of  the  ad- 
verse party,  save  as  a  general  wit- 
ness in  the  cause  as  prescribed  by 
the  Code.    (§§389-397.)  Id. 

8.  Where,  upon  due  notice  of  mo- 
tion, an  order  is  granted  by  default, 
an  application  to  open  the  default 
and  for  a  rehearing  is  addressed  to 
the    discretion    of   the   Supreme 
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Court,  and  its  detennination  can- 
not be  reviewed  here.  Miller  v. 
Tyler.  477 

9.  Upon  a  mortgage  given  prior  to 
the  passage  of  tlie  legal  tender  act 
a  judgment  of  foreclosure  was,  in 
the  usual  form,  perfected  in  1867. 
In  June,  1870,  upon  motion  of  the 
plaintiff  and  notice  to  the  defend- 
ants who  appeared  (among  them 
the  appellants),  an  order  was 
CTanted  by  default  amending  the 
judgment  by  making  the  principal 
and  interest  payable  in  coin.  In 
September  the  amount  of  the  judg- 
ment was  paid  in  accordance  with 
its  terms  as  amended.  In  Septem- 
ber, 1871,  the  appellants  moved  to 
vacate  said  order  and  that  plaintiff 
pav  back  the  premium  upon  the 
gold  paid,  which  motion  was 
denied.  /feW,  that  the  judgment, 
as  modified,  was  regular,  and  if 
erroneous  could  only  be  corrected 
on  appeal,  from  which  the  appel- 
lants were  precluded  by  allowing 
the  amendment  by  default;  that 
the  application  was  to  the  favor  of 
the  court  and  addressed  to  its  dis- 
cretion, and  that  the  order  was 
not  appealable.  Id. 

10.  Whether  the  Supreme  Court  had 
power  to  grant  the  motion,  quofre. 

Id. 

11.  It  seems^  that,  conceding  the 
power,  it  must  be  an  extreme  case 
which  would  justify  a  court  in  so 
varying  the  contracts  and  relations 
of  parties.  Id, 

12.  An  order  opening  a  sale  upon  a 
jud^ent  of  foreclosure  is  one 
resting  in  the  discretion  of  the 
court  below,  and  is  not  appeal- 
able to  this  court.  This  discretion- 
ary power  is  not  terminated  by 
an  order  confirming  the  report  of 
sale  and  the  delivery  of  the  ref- 
eree^s  deed  to  the  purchaser. 
Crane  v.  Stiger.  625 

18.  The  fact  that  no  notice  of  the 
motion  was  served  upon  the  pur- 
chaser does  not  invalidate  the 
order,  where  he  had  actual  notice, 
and  appeared  and  contested  the 
motion.  Id. 

Order  denying  eostSf  when  ap- 

pedUMe. 

See  A.PFBAL,  8,  4,  5. 


MUNICIPAL    CORPORATIONS. 

1.  Whether  the  attorney-general,  as 
the  representative  oi  and  on  be- 
half of  the  State,  can,  in  virtue 
of  its  prerogative  rights,  except 
as  authorize  by  the  legislature, 
maintain  an  action  against  a  mu- 
nicipal corporation  and  the  offi- 
cers thereof  to  compel  a  due  ex- 
ecution of  the  public  trusts,  qumre. 
People  V.  IngeraoU.  1 

2.  The  doctrine  recognized  in  Eng^ 
land  by  which  the  attorney- 
general,  in  right  of  the  preroga- 
tives of  the  crown,  may  sue  in 
equity  to  enforce  the  execution  of 
property  trusts  by  public  corpora- 
tions or  the  governors  thereof, 
even  if  it  prevails  in  this  State, 
does  not,  nor  do  the  principles 
upon  which  the  adjudications  in 
which  it  has  been  held  proceed, 
authorize  or  sanction  an  action  at 
law  by  the  sovereign  or  the  State 
to  recover  from  a  wrong-doer 
either  money  or  other  property 
belonging  to  a  public  corporation, 
or  for  damages  for  a  fraud  com- 
mitted upon  such  corporation.  , 
Especially  is  this  so  when  the 
wroiig-doer  occupies  no  fiduciary 
or  official  relation  to  the  corpora- 
tion damaged.  (Church,  Cb.  J., 
and  Rapallo,  J.,  dissenting.)    Id. 

3.  Where  the  right  of  money  or 
property  unlawfully  obtained  or 
taken  and  a  right  of  action  there- 
for exists  in  a  public  corpora- 
tion, a  concurrent  right  of  action 
at  law  does  not  exist  in  the  State, 
except  when  given  by  statute. 
The  right  of  action  at  law  is 
exclusive  in  the  corporation. 
(Chubch,  Ch.  J.,  and  Rapallo,  J., 
dissenting.)  Id. 

4.  Moneys  realized  from  the  sale  of 
the  bonds  of  a  municipal  corpora- 
tion belong  to  it,  and  when  stolen 
or  tortinusly  or  fraudulently  ob- 
tained, it  alone  can  maintain  an 
action  to  recover,  in  the  absence 
of  any  lefidslative  provision.  Id. 
See,  (Ueo,  FeapU  v.  Fields.  401 

6.  Where  the  officers  of  a  municipal 
coi*poration,  in  pursuance  of  a 
lawful  authority,  give  permission 
to  a  lot  owner  to  connect  his  lot 
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with  a  sewer,  such  officers  are  re- 
quired to  exercise  reasonable  care 
to  prevent  injuiy,  and  for  the 
omission  thereof  the  corporation  is 
liable ;  but  in  the  absence  of  any 
want  of  proper  care,  upon  the 
part  of  its  officers,  it  is  not  respon- 
sible for  the  negligence  of  those 
employed  by  the  lot  owner  to 
do  the  work.  Ma»terton  v.  ViUage 
of  Mt,  Venwn.  391 

6.  A  municipal  corporation  is  liable 
for  the  tortious  acts  of  its  agent, 
where  it  appears  that  the  agent 
was  expressly  authorized  to  do 
the  acts,  or  that  they  were  done 
in  good  faith,  in  pursuance 'of 
a  general  authority  to  act  for 
the  corporation  on  the  subject  to 
which  they  relate.  B.  and  11. 
Tpk.  Go.  V.  City  of  Buffalo.      639 

7.  A  municipal  corporation  can  act 
in  the  first  instance  only  by  its 
common  council,  board  of  trustees, 
or  other  governing  body.  The 
acts  of  this  body  are  the  acts  of 
the  corporation,  and  for  them  it 
is  liable.  Id. 


NEGLIGENCE. 

1.  A  brakeman  in  the  employ  of  a 
railroad  corporation,  in  the  ab- 
sence of  instructions  to  the  con- 
trary, cannot  as  matter  of  law  be 
charged  with  negligence  or  a  vio- 
lation of  duty,  in  dome  that  which 
is  in  conformity  with  the  usual 
custom  of  brakemen,  sanctioned 
by  the  chief  officers  and  agents  of 
the  corporation.  Sprong^  Admrx.^ 
eic.^  V.  B.  and  A.  R.  R.  Co.         56 

2.  8.,  plaintiff's  intestate,  was  a  head 
brakeman  in  the  employ  of  defend- 
ant; he  was  killed  by  a  collision, 
caused  by  defendant's  negligence; 
at  the  time  he  was  riding  upon  the 
engine.  In  an  action  to  recover 
diiiuages  for  his  death,  defendant 
offered  in  evidence  its  printed 
rules,  which  provide  that  no  brake- 
man  shall  be  aliowed  to  leave  his 
post  or  be  in  a  car  when  the  train 
is  running,  and  the  duty  is  enjoin- 
ed upon  the  conductor  to  see  that 
brakemen  are  at  their  posts;  what 
that  post  is  was  not  defined,  no 


copies  of  Ihe  rules  were  furnished 
to  brakemen,  and  it  did  not  appear 
that  they  were  ever  seen  by  the 
deceased  or  that  he  had  notice  of 
their  contents;  it  appeared  that 
the  duties  of  head  brakemen  fre- 
quently required  them  to  go  upon 
the  engine;  that  it  was  tiie  usual 
custom  upon  defendant's  road  for 
them  to  ride  upon  the  engine,  and 
that  defendant's  head  conductor 
of  freight  trains,  and  assistant  su- 
^  perintendent,  saw  head  brakemen 
from  time  to  tune  riding  upon  the 
engine  without  objection.  Heidy 
that  the  non-observance  by  de- 
ceased of  rules  of  which  it  did 
not  appear  that  he  had  notice  was 
not  a  violation  of  duty;  that  it 
could  not  be  assumed  without 
evidence  that  his  duty  required 
him  to  be  at  all  times  at  the  brake, 
or  at  any  particular  place  upon 
the  train,  or  that  to  be  upon  the 
engine  in  accordance  with  a  cus- 
tom acquiesced  in  by  his  superiors 
was  a  violation  thereof;  and  that 
the  evidence  was  sufficient  to  au- 
thorize the  submission  to  the  Jury 
of  the  question  whether  deceased 
was  rightfully  upon  the  engine 
when  the  accident  happened,  and 
to  sustain  a  finding  thereon  in  fa- 
vor of  plaintiff.  Id, 

8.  A  special  receiver  or  assignee  of 
the  property  of  a  railroad  corpora- 
tion, appointed  in  bankruptcy 
proceedings,  involuntary  on  its 
part,  is  not  an  agent  or  servant  of 
the  corporation,  and  it  is  not  lia- 
ble for  damages  occasioned  by  his 
negligence.  MeU,  Admrx.,eic.,  v. 
B.,  a  and  P.  R  R.  Go.  61 

4.  It  seems  that,  upon  a  sale  by  an  as- 
signee in  bankruptcy  of  the  tracks, 
fixtures,  rolling  stock  and  fran- 
chises of  a  rauroad  corporation, 
the  corporation,  as  a  legal  entity, 
does  not  vest  in  the  purchasers, 
and  they  do  not  become  stock- 
holders or  corporators  therein. 
Nor  are  the  purchasers  liable  for 
damages  resulting  from  negligence 
of  those  operating  the  road,  inter- 
mediate the  time  of  sale  and  the 
confirmation  thereof  by  the  court. 

Id. 

5.  The  duty  imposed  by  law  upon 
the  carrier  of  passengers  to  carry 
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them  safely,  as  far  as  human  skill 
and  foresight  can  go,  exists  inde- 
pendently of  contract.  For  a  negli- 
gent injury  to  a  passenger  an  action 
lies  against  the  carrier,  although 
there  be  no  contract,  and  the  ser- 
vice he  is  rendering  is  gratuitous; 
and  whetlier  the  action  is  brought 
upon  contract  or  for  failure  to  per- 
form the  duly,  the  linbility  is  the 
same.     Carroll  v.  >S.  /.  jB.   R.  Go. 

126 


6.  One  violating  the  statute  prohib- 
iting travel  upon  Sunday  (1  R.  S. , 
tJ28,  §  70),  is  not  witliout  the  protec- 
tion of  the  law.  The  carrier  owes  to 
him  the  same  duty  as  if  he  were 
lawfully  traveling,  and  is  respon- 
sible for  a  failure  to  perform  it, 
the  same  in  the  one  case  as  in  the 
other.  Id. 

7.  It  9eeiwi,  that  a  carrier  has  a  right 
to  contract  for  the  carriage  of  pas- 
sengers on  Sunday,  and  is  not  re- 
quired, before  receiving  them,  to 
ascertain  the  purposes  for  which 
they  are  traveling,  and  having  en- 
tered into  such  a  contract,  without 
knowledge  that  the  purpose  of  the 
other  party  is  unlawful,  he  cannot 
escape  from  liability  for  a  negli- 
gent performance  of  the  contract 
on  that  ground.  He  cannot  take 
the  benefit  of  the  contract  and  be 
exempted  from  its  responsibilities. 

Id. 

8.  While  a  carrier  of  passengers  is 
not  an  insurer  of  their  safety,  and 
does  not  undertake  that  the  vessel 
or  vehicle,  or  the  machinery  he 
employs,  is  absolutely  free  from 
defects,  he  is  held  to  the  exercise 
of  the  utmost  skill  and  care  in  tlie 
construction  and  management  of 
both.  Id. 

9.  When  carrying  by  the  agency  of 
steam,  and  mjury  is  occasioned  to 
passengei*s  thereby,  he  cannot  es- 
cape liability,  unless  it  appe^irs 
that  the  accident  happened  from 
causes  beyond  his  control,  and  to 
which  neither  his  own  negligence 
nor  that  of  his  employes,  nor  the 
negligence  of  the  manufacturer 
of  the  machinery  in  any  way  con- 
tributed. Id. 
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10.  The  act  of  Congress  of  1871  (16 
U.  S.  Stat,  at  Large,  440),  for  the 
better  protection  of  the  lives  of 
passengers  on  board  of  vessels 
propelled  by  steam,  prohibits,  by 
implication,  the  use  of  a  greater 
pressure  of  steam  than  that  al- 
lowed by  the  inspector's  certiti- 
CAte;  and  under  the  provision  of 
section  43  of  said  act,  making  the 
master  and  owner  of  the  vessel 
liable  if  any  damage  is  sustained 
by  a  passenger  in  consequence  of 
any  neglect  or  failure  to  comply 
with  the  provisions  of  the  act,  in 
case  a  greater  pressure  is  used  and 
an  explosion  occurs,  which  would 
not  have  happened  if  the  pressure 
had  been  kept  within  the  pre- 
scribed Hraits,  the  carrier  is  liable 
for  the  resulting  injury.  Id. 

11.  The  liability  of  the  owner  under 
said  section  is  not  confined  to 
cjises  where  he  is  chargeable  with 
personal  defiiult  or  neglect  to  com- 
ply with  the  act,  but  extends  also 
to  cases  where  the  injury  is  caused 
solely  by  the  neglect  of  the  mas- 
ter or  persons  enii)loyed  upon  the 
vessel.  Id. 

12.  The  inspectora  are  not  author- 
ized by  the  act  of  1871  to  adjust 
the  safety  valves  so  as  to  admit  of 
a  greater  pressure  upon  a  boiler 
than  the  certificate  allows  to  be 
used,  and  the  fact  tliat  they  have 
so  done  is  not  a  defence  to  an 
action  for  an  injury  occasioned 
thereby.  '  Id. 

13.  Obedience  to  the  regulations  of 
a  railroad  company  in  regard  to 
the  running  of  its  trains,  with  a 
view  to  their  safety,  is  matter  of 
executive  detail  which  neither  the 
corporation  nor  any  general  agent 
of  it  can  personally  oversee,  but 
as  to  which  employes  must  be  re- 
lied upon;  and  in  the  absence  of 
any  proof  of  a  distinction  between 
the  duty  of  the  company  in  start- 
ing trains  and  in  subsequently  run- 
ning them,  it  will  not  be  assumed. 
For  negligence,  therefore,  in  the 
observance,  or  for  disobedience  of 
regulations  as  to  the  running  or 
starting  of  trains  to  the  injury  of 
an  employe,  in  the  absence  of 
other  proof  of  negligence,  the 
corporation  is  not  nable.     Bose, 
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AdmTx.y  ete.^  v.  B,  and  A,  R.  R. 
Co,  217 

14.  In  cos  sequence  of  the  starting 
of  several  trains  upon  defendant's 
road  too  closely  together,  a  col- 
lision occurred  occasioning  the 
death  of  plaintiff's  intestate,  a 
brakeman  upon  one  of  the  trains. 
Upon  the  trial  the  time  table  was 
not  produced  and  no  evidence 
was  given  as  to  any  regulations  of 
the  company  in  regard  to  start- 
ing the  trains,  or  by  what  or 
whose  authority  the  trains  started; 
nor  did  it  appear  that  an^  agent 
or  officer  was  intrusted  with  any 
general  authority  or  discretion 
upon  the  subject  jQEMif,  that  plain- 
tiff had  failed  to  establish  negli- 
gence on  the  part  of  defendant,  as 
It  might  have  prescribed  proper 
and  safe  rules  which  were  violated 
by  a  fellow-servant  with  the  de- 
ceased,  and    in   the   absence   of 

Eroof  to  the  contrary  this  was  to 
e  presumed;  and  that,  therefore, 
a  refusal  to  nonsuit  was  error.  Id. 

15.  In  an  action  to  recover  damages 
for  the  negligent  killing  of  plain- 
tiff's intestate,  the  evidence  showed 
that  he  was  an  intelligent  lad, 
thirteen  years  of  age,  who  lived 
near  defendant's  road,  which  he 
crossed  daily  in  going  to  and  re- 
turning from  school.  He  was  con- 
versant with  the  road  and  the 
manner  of  running  the  trains;  the 
tracks  (of  which  there  were  two) 
crossed  the  highway  nearly  at 
right  angles.  Upon  the  day  of  his 
death  the  boy  was  last  seen  going 
from  school  at  noon,  toward  the 
tracks,  and  about  100  feet  there- 
from; a  moment  thereafter  two 
trains,  going  in  opposite  directions, 
passed  each  other  at  the  crossing; 
after  the  passage  of  the  trains,  he 
was  found  dead  in  the  cattle  guard, 
between  the  tracks.  At  a  point  in 
the  highway,  ten  feet  from  the 
crossing,  the  engine  of  the  train 
by  which,  as  the  circumstances 
indicated,  the  deceased  was  killed, 
could  have  been  seen  750  feet  dis- 
tant. It  was  a  fair  day,  with  but 
little  wind.  As  the  evidence  tend- 
ed to  show,  no  bell  was  rung  or 
signal  of  the  approach  of  the  train, 
by  which  he  was  killed,  was  given. 
Meld^  that  the  proof  was  insuffi- 


cient to  sustain  a  verdict  for  plain- 
tiff, as  it  did  not  warrant  a  find- 
ing that  there  was  no  negligence 
on  the  part  of  the  deceased. 
Beynoidg,  Admr.j  etc.^  v.  N,  T.  C 
and  H.  R  R.  R.  Co.  248 

16.  Where  the  officers  of  a  munici- 
pal corporation,  in  pursuance  of  a 
lawful  authority,  give  permission 
to  a  lot  owner  to  connect  his  lot 
with  a  sewer,  such  officers  are  re- 
quired to  exercise  reasonable  care 
to  prevent  injury,  and  for  the 
omission  thereof  the  corporation 
is  liable ;  but  in  the  absence  of  any 
want  of  proper  care,  upon  the  part 
of  its  officers,  it  is  not  responsible 
for  the  negligence  of  those  em- 
ployed bv  the  lot  owner  to  do  the 
work.  Masterton  v.  Village  of  Mt. 
Vernon.  391 

17.  In  an  action  to  recover  damages 
for  personal  injuries  by  which 
plaintiff  is  prevented  from  trans- 
acting his  accustomed  business, 
where  the  business  is  of  such  a 
nature  that  the  profits  therein  are 
uncertain,  proof  of  his  past  profits 
is  incompetent.  Id, 

18.  Plaintiff  in  attempting  to  cross 
Second  avenue  in  the  city  of  New 
York,  was  run  against  and  injured 
by  defendants'  cart.  In  an  action 
to  recover  the  damages,  plaintiff 
testified,  in  substance,  that  as  he 
reached  the  crossing,  he  saw  ap- 
proaching on  the  avenue,  a  horse 
car,  and  behind  it  the  cart,  both 
moving  at  an  unusual  rate  of  speed. 
He  calculated  that  he  had  time  to 
pass  in  front  of  the  car;  as  he  ap- 
proached the  track  the  car  slack- 
ened a  little  and  he  lost  sight  of 
the  cart ;  he  passed  in  front  of  the 
car,  when  he  was  struck  by  the 
cart.  Plaintiff  testified  that  he  did 
not  think  it  possible  as  he  lost  sight 
of  the  cart  that  it  could  get  around 
the  car  in  that  short  space  of  time; 
and  upon  cross-examination,  that 
he  was  pretty  near  the  car  so  that 
he  just  lost  sight  of  the  cart  then, 
and  he  supposed  the  cart  turned 
off  the  track  when  the  car  slack- 
ened; that  he  did  not  suppose  it 
would  turn  out  and  '*  catch  him 
up."  Hddy  that  the  evidence  did 
not  conclusively  establish,  nor  was 
it  necessarily  to  be  inferred  there- 
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from,  tUat  the  plaintiff  knew  or  had 
reason  to  believe,  at  the  time  of  his 
attempt  to  cross,  that  the  cart  had 
turned  off  and  was  passing  the  car, 
and  that  the  question  of  contribu- 
tory negligence  was  one  of  fact  for 
a  jury,  and  a  nonsuit,  error.  Bel- 
ton  Y.  Baxter.  411 

19.  The  ordinai'y  cai'e  required  of  a 
traveler  upon  a  highway  approach- 
ing a  railroad  crossing  demands 
that  he  shall  make  a  vigilant  use 
of  his  senses ;  that  he  shall  look  in 
every  direction  from  which  danger 
may  be  apprehended,  and  at  the 
same  time  attentively  listen  for 
any  signals  or  evidences  of  an  ap- 

451 


proaching  train.     Weber  v 
a.  and  H,  R.R.  R.  Co. 


20.  The  question  whether  ordinary 
care  was  exercised  is  one  of  fact 
for  a  jury  if  there  is  any  conflict 
in  the  evidence  going  to  establish 
any  of  the  circumstances  upon 
which  it  depends,  if  there  are  in- 
ferences to  be  drawn  from  the 
proof  which  arc  noi  certain  and 
incontrovertible,  or  if  it  is  neces- 
saiT  to  determine  what  a  man  of 
ordinary  care  and  prudence  would 
be  likely  to  do  under  the  circum- 
stances. Id. 

31.  While  the  vigilance  and  caution 
required  of  the  traveler  must  be 
proportioned  to  the  known  danger. 
It  is  also,  in  a  measure,  limited  by 
the  usual  and  ordinary  signals  and 
evidences  of  danger.  Id. 

92.  Although  it  is  not  enough  in  all 
cases  to  absolve  a  railroad  corpo- 
ration from  the  charge  of  negli- 
gence in  the  running  of  its  trains, 
or  in  the  use  and  occupation  of  its 
tracks  at  a  crossing,  that  the  stat- 
utory signals  are  given,  but  cir- 
cumstances may  require  other  pre- 
cautions to  be  taken,  it  is  only  re- 
quired to  take  such  precautions  as 
have  respect  to  the  moving  of  the 
trains  and  the  use  of  the  road.  It 
is  not  called  upon  to  do  any  act 
outside  of  or  disconnected  with  its 
actual  operations.  Id. 

28.  The  posting  of  flagmen,  placing 
gates  or  other  obstructions,  or  the 
giving  special  and  personal  notice 
to  travelers  at  crossings  is  not  re- 


quired of  it,  and  the  omission 
thereof  does  not  charge  it  with 
negligence.  Id. 

24.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff  at 
a  crossing  on  defendant's  road  the 
court  charged,  *'that  considering 
the  nature  of  the  business  in  which 
the  defendant  i^as  engaged  and  the 
hazard  attending  the  running  of 
cars  in  the  streets  of  a  city,  and 
particularly  on  a  dark  night,  the 
defendant  was  bound  to  exercise 
the  utmost  care  and  diligence,  and 
to  use  all  the  means  ana  measures 
of  precaution  which  the  highest 
prudence  could  suggest  and  which 
it  was  in  its  power  to  employ." 
Held^  error.  Id. 

25.  An  action  for  injuries  sustained 
through  the  negligence  of  an 
employe  of  a  firm  may  be  brought 
against  any  one  or  more,  or  all,  of 
its  members.     Roberts  v.  Johnson. 

618 

26.  Plaintiff  was  a  passenger  in  one 
of  defendants'  stages.  As  she  was 
getting  out  the  horses  started  up, 
and  by  reason  thereof  she  was 
thrown  down  and  injured.  In  an 
action  to  recover  damages,  ?ieldy 
that  the  facts  showed,  ;>nma/a^, 
either  that  the  horses  were  un- 
suitable for  the  business  or  that 
the  driver  was  incompetjent  or 
negligent;  and,  in  the  absence 
of  proof  that  the  occurence  of 
something  beyond  the  control 
of  the  driver  or  the  proprietors 
caused  the  horses  to  start,  was 
sufficient  to  sustain  a  recovery. 

Id. 

27.  Plaintiff,  as  a  witness,  was  asked 
if  the  driver  made  any  remarks  to 
her  as  she  was  getting  into  the 
stage.  This  was  objected  to  and 
objection  overruled.  The  witness, 
in  answer,  stated  some  violent 
language  used  by  the  driver.  This 
was  subsequently,  on  motion, 
stricken  out  and  thejury  directed 
to  disregard  it.  Hetdy  that  the 
question  was  proper;  or,  if  not, 
an  answer  thereto  could  not  have 
prejudiced ;  that  the  answer  given 
was  not  responsive;  and  that, 
therefore,  the  exception  was  not 
well  taken.  Id. 
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28.  The  complaint  alleged  that  de- 
feudants  were  common  carriers  of 
passengers  by  omnibus  or  stage, 
and  that  they  undertook  to  carry 
plaintiff  for  hire.  Hdd^  sufficient; 
that  whether  they  received  any 
compensation  from  other  pas- 
sengers was  immaterial  and  not 
necessary  to  be  alleged.  Id. 


Wfien  gusstion  of  fact. 


See  Soa4ih  v.  F.  and  N.  8.  B.  R 
Co.    (Mem.)  626 

Sheehan  v.    Edgar.     (Mem.) 

681 

Prendegast  v.    iV.   T.   C.  and 

K  R  R  R.  Co.  (Mem.)  652 

Charge  in  action  for. 

See  Crist  v.  E.  R.  Co.   (Mem.)  638 


NEW  YORK  (CITY  OF). 

1.  The  office  of  member  of  assembly 
is  not  incompatible  with  that  of 
deputy  clerk  of  the  Court  of  Spe- 
cial Sessions  of  the  city  and  county 
of  New  York,  and,  prior  to  the 
passage  of  the  charter  of  1873,  the 
acceptance  of  the  former  by  an 
incumbent  of  the  latter  did  not, 
ipsofactOf  vacate  the  latter.  People 
ex  rel.  Ryan  v.  Oreen^  Comptr.^  etc. 

296 

2.  The  provision  of  the  charter  of 
1873  of  the  city  of  New  York  (§ 
114,  chap.  335,  Laws  of  1873),  pro- 
viding that  any  person  holding 
office  under  the  city  government 
who  shall,  during  his  term,  accept 
a  seat  in  the  legislature  shall  be 
deemed  thereby  to  have  vacated 
his  office,  was  prospective  and  did 
not  operate  to  vacate  a  city  office 
held  by  a  member  of  assembly  at 
the  time  of  its  passage.  Id. 

3.  By  the  provision  of  the  annual 
tax  levy  for  the  city  of  New  York 
(§  7,  chap.  876,  Laws  of  1869),  au- 
thorizing the  comptroller  of  said 
city  to  audit,  adjust  and  pay 
'*  claims,  not  to  exceed  the  sum  of 
$50,000,  of  members"  of  certain 
fire  companies,  the  legislature  did 
not  intend  to  declare  the  legality 
of  said  claims  ;  but  as  there  was 
no  basis  either  in  law  or  equity  for 
a  demand  of  payment  as  of  right, 
a  gratuity  was  intended.    The  re- 


striction as  to  amount  applied  as 
well  to  the  auditing  and  adjusting 
as  to  the  payment,  and  the  comp- 
troller had  no  authority  to  audit 
or  to  find  'Ho  be  due"  a  greater 
sum  than  that  specified.  The  pro- 
vision required  him  simply  to  ad- 
just the  amount  of  the  gifts  to  the 
number  of  claimants  and  their  rel- 
ative interests  therein.  People  v. 
Fields.  491 

4.  The  provision  of  the  city  tax  levy 
for  1870  (§  7,  chap.  383,  Laws  of 
1870)  authorising  the  comptroHer 
to  pay  the  claims  "found  to  be 
due "  under  the  act  of  1869,  in- 
cluded only  claims  thus  legally 
adjusted,  and  the  same  limitation 
applied.  Id. 

5.  Accordingly  heM,  that  an  audit 
and  payment  by  !he  comptroller, 
out  of  the  avails  of  the  bonds  of 
said  city  issued  ostensibly  in  pur- 
suance of  said  acts,  of  a  sum  greater 
than  $50,000,  was  illegal,  and  that 
defendant,  to  whom  as  assignee  of 
the  beneficiaries  mentioned  in  the 
said  acts  the  money  was  paid,  was 
chargeable  with  knowledge  of  this 
and  was  liable  for  the  excess.    Id, 

6.  It  se^rns,  the  same  liability  would 
have  attached  although  he  received 
it  as  attorney  for  the  claimants  and 
retained  only  a  share  as  agreed 
upon  between  them.  Id. 


The  title,  however,  to  the  money 
so  paid  and  the  ri^ht  of  action  to 
recover  the  Fame,  is  in  the  city  not 
the  State,  and  no  action  can  be 
maintained  by  the  latter  therefor. 
(Church,  Ch.  J.,  and  Rapalix), 
J.,  dissenting.)  Id. 


8.  The  fact  that  the  legislative  direc- 
tion was  to  raise  money  for  the 
purposes  of  a  civil  division  of  the 
State,  differing  in  extent  from  the 
city,  whose  expenses  were  ordinari- 
ly provided  for  by  taxation  ordered 
by  and  the  avails  of  which  went 
into  the  treasury  of  the  State,  does 
not  affect  the  title,  as  the  moneys 
raised  in  excess  of  the  statutory 
authority  were  not  rjiised  for  the 
purposes  of  such  civil  division,  nor 
by  taxation,  but  by  the  bonds  of 
the  city  and  paid  into  the  city 
treasury  and  so  became  the  funds 
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and  property  of  the  city.  (Church, 
Cb.  J.,  and'RAPALLo,  J.,  dissent- 
ing.) Id. 

See  Court  of  Common  Pleas,  1, 
2,  3,  4. 


NEW  YORK  (COUNTY  OF). 

1.  Under  the  Constitntion  and  the 
laws  of  the  State,  by  which  the 
civil  divisions  thereof  are  created, 
a  county  is  a  public  municipal  cor- 
poration witii  power,  as  author- 
ized and  limited  by  law,  to  take 
and  hold  propertv  tor  public  use. 
Property  thus  held  and  owned  is 
the  property  of  the  corporation 
invested  with  the  security  of  pri- 
vate or  individual  rights.  The 
property  is  absolute,  subject  to 
the  sovereign  power  of  the  State 
as  exercised  by  the  legislature. 
The  county  of  itew  York  is  not  an 
exception  to  this  rule.  (Church, 
Cli.  J.,  and  Rapallo,  J.,  dissent- 
ing.)   People  V.  IfigersoU.  2 

2.  Money  realized  from  the  sale  of 
the  bonds  of  a  county  issued  by 
autliority  of  the  legislature  to  pay 
existing  debts  of  the  municipality 
and  to  be  repaid  from  the  revenues 
of  the  county,  or  by  taxes  to  be 
levied  upon  the  taxable  property 
of  the  county,  is  the  corporate 
property  of  the  county  and  the 
county  treasurer  is  the  legal  custo- 
dian of  it  until  paid  out  pursuant 
to  law.  Id. 

8.  All  moneys  raised  by  authority  of 
law  upon  the  credit  of  a  county 
and  for  which  its  corporate  bonds 
have  been  issued  and  sold  to  bona 
fiiie  purchasers  belong  to  the  coun- 
ty in  its  corporate  capacity,  al- 
though the  amount  thus  realized 
may,  by  reason  of  mistake,  fraud 
or  official  malfeasance,  be  in  ex- 
cess of  the  amount  necessary  to 
accomplish  the  full  purpose  con- 
templated by  the  legislative  au- 
thorization. The  excess  is  not  the 
property  of  the  State  or  recovera- 
ble for  or  payable  into  its  treasury. 
(Church,  Ch.  J.,  and  Rapallo, 
J.,  dissenting.)  Id. 


4.  The  legislature  has  the  power  to 
direct  by  what  agency  claims 
against  a  county  shall  be  ascer- 
tained and  adjusted,  and  by  what 
officials  the  bonds  of  a  county  au- 
thorized to  be  issued  to  provide 
means  of  pa^^ment  therefor  shall 
be  attested  and  issued.  But  the 
bonds,  when  issued,  are  the  bonds 
of  the  county  by  which  its  credit 
and  revenues  are  pledged.  The 
debt  is  the  debt  of  the  county  and 
not  of  the  State,  and  the  moneys 
realized  upon  the  bonds  are  the 
moneys  of  the  county  and  not  of 
the  State;  and  when  stolen  or  pro- 
cured by  fraud  from  the  county 
treasury  the  county  alone  can 
maintam  an  action  to  recover  the 
same,  subject,  however,  like  other 
municipal  rights,  to  the  control  of 
the  legislature.  (Church,  Ch.  J., 
and  Rapallo,  J.,  dissenting.)    Id. 


^   » 


5.  Accordingly,  h£ld  (Church,  Ch. 
J.,  and  Rapallo,  J.,  dissenting), 
where  a  complaint  in  an  action, 
brought  in  the  name  of  the  people 
of  the  State  hy  the  attorney-gen- 
eral, alleging,  in  substance,  that, 
pursuant  to  a  corrupt  and  unlaw- 
ful conspiracy  between  one  of  the 
board  of  auditors  appointed  by  the 
act  '*  to  make  further  provision  for 
the  government  of  the  county  of 
New  York"  (|  4,  chap.  382, Laws 
of  1870)  to  audit  certain  liabilities 
of  said  county,  and  other  persons, 
fraudulent  and  fictitious  claims 
were  procured  to  be  audited,  and, 
lipon  the  strength  of  the  certifi- 
cates of  audit,  bonds  of  the  county, 
as  provided  by  said  act,  were  is- 
sued to  the  amount  of  such  claims, 
the  avails  of  which  were  paid  into 
the  county  treasury  and  drawn 
thence  by  the  fraudulent  claimants 
and  divided  among  the  conspira- 
tors, which  sums  so  fraudulently 
obUiined  and  appropriated  were 
sought  to  be  recovered ;  that  such 
complaint  did  not  state  a  cause  of 
action  in  favor  of  plaintiffs  as 
against  one  of  the  fraudulent  claim- 
ants and  conspirators,  and  that  a 
demurrer  thereto  was  properly 
sustained.  Id. 


See  Court   of    Common    Pleab 
(N.  Y.). 
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NOTICK 

1.  Before  a  court  can  adjudge  the 
forfeiture  of  property  under  pro- 
ceedings in  rem^  the  owner  must 
have  actual  or  constructive  notice, 
otherwise  the  proceedings  are 
void.    !Pracey  v.  CoTse,  144 

Of  moUon,  service  qf  waived 

by  appearance. 

See  Motions  akd  Orders,  12,  13. 

Cf  dtfauU  in  payment  by  ven- 

dee^  token  neeeeeary  to  be  given  to  surety 
and  effect  of  failure. 

See  Vendor  and  Purchaser,  6, 7. 


OFFER  OF  JUDGMENT. 

1.  In  an  action  for  the  recovery  of 
money,  defendant  served  an  offer 
of  Judment  under  section  385  of 
the  Code,  which  was  not  accepted. 
Plaintiff  obtained  judgment  for  a 
larger  amount;  this  was  affirmed 
at  General  Term;  upon  appeal  to 
this  court  the  judgment  was  re- 
versed in  part  without  costs  to 
either  party  here.  The  judgment 
as  modified  was  less  favorable 
than  the  offer.  Heid^  that  defend- 
ants were  entitled  to  costs  subse- 
quent to  the  offer,  including  costs 
of  General  Term,  and  that  an 
order  denying  General  Term  costs 
was  reviewable  here.  Sturgie  v. 
Spofford,  103 


OFFICE  AND  OFFICER 

1.  The  incompatibility  between  two 
offices,  which  upon  the  accept- 
ance of  the  one  by  the  incumbent 
of  the  other  operates  to  vacate 
the  latter,  is  not  simply  a  physi- 
cal impossibility  to  discharge  the 
duties  of  both  offices  at  the  same 
time,  but  it  is  an  inconsistency 
in  the  functions  of  the  two  offi- 
ces, as  where  one  is  subordinate 
to  the  other  or  where  a  con- 
trariety and  antagonism  would  re- 
sult in  the  attempt  by  one  per- 
son to  faithfully  and  impartially 
discharge  the  duties  of  both.  Peo- 
pie  ez  in5.  Ryan  v.  Green,  Camptr.^ 
etc,  396 


2.  The  office  of  member  of  assembly 
IS  not  incompatible  with  that  of 
deputy  clerk  of  the  Court  of 
Special  Sessions  of  the  city  and 
county  of  New  York,  and,  prior 
to  the  passage  of  the  charter  of 
1873,  the  acceptance  of  the  former 
by  an  incumbent  of  the  latter  did 
not,  ipao  faetOf  vacat«  the  latter. 

Jd, 

8.  Although  there  is  no  vested  right 
to  an  office  which  may  not  be 
disturbed  by  legislative  enactment, 
yet,  to  take  away  tlie  right  to 
the  office,  the  terms  of  the  statute 
in  which  the  purpose  is  stated 
must  be  clear.  Id. 

4  The  provision  of  the  charter  of 
1873,  of  the  city  of  New  York 
(§  114,  chap.  335,  Laws  of  18r3). 
providing  that  any  person  holding 
office  under  the  city  government 
who  shall,  during  his  term,  accept 
a  seat  in  the  legislature  shall  be 
deemed  thereby  to  have  vacated 
his  office,  was  prospective  and  did 
not  operate  to  vacate  a  city  office 
held  by  a  member  of  assembly  at 
the  time  of  its  passage.  Id. 

5.  An  assignment  by  a  public  offi- 
cer of  the  future  salary  of  his 
office  is  contrary  to  pubhc  policy 
and  is  void.    BHu  v.  Lawrence. 

443 

Duty  of   echoei    trustee    m 

aeeeesing. 

See  Common  Schools,  1, 2,  3,  4, 5. 

Police  justices  in  New   York 

may  he  appointed. 

See  Police  Court  (N.  Y.),  1,  2, 8. 

See  Sheriff. 

SUPERYiaOB. 


PARTIES. 

1.  An  action  for  money  or  property 
fraudulently  or  tortiously  obtained 
or  taken  can  only  be  maintained  by 
the  individual  or  corporation  to 
whom  the  money  or  property  be- 
longs, either  as  general  owner  or  as 
having  a  special  property  therein. 
People  V.  ingersoHL  1 
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2.  The  State  bringing  a  civil  action 
for  the  recovery  of  money  or  prop- 
erty is  within  tiie  general  rule  and 
can  only  recover  upon  proof  of 
title  or  ownership.  (Church,  Ch. 
J.,  and  RA.PALLO,  J.,  dissenting.)  Id, 

8.  Whether  the  attorney-general,  as 
the  representative  of  and  on  be- 
half of  the  Stale,  can,  in  virtue 
of  its  prerogative  rights,  except  as 
authorized  by  the  legislature, main- 
tain an  action  against  a  municipal 
corporation,  and  the  officers  there- 
of, to  compel  a  due  execution  of 
the  public  trusts,  qiuere.  Id. 

4.  The  doctrine  recognized  in  Eng- 
land by  which  the  attorney-gen- 
eral, in  right  of  the  prerogatives 
of  the  crown,  may  sue  in  equity  to 
enforce  the  execution  of  property 
trusts  by  public  corporations  or  the 
governors  thereof,  even  if  it  pre- 
vails in  this  State,  does  not,  nor 
do  the  principles  upon  which  the 
adjudications  in  which  it  has  been 
held  proceed,  authorize  or  sanc- 
tion an  action  at  law  by  the  sov- 
ereign or  the  State  to  recover  from 
a  wrong-doer  either  money  or  oth- 
er property  belonging  to  a  public 
corporation,  or  for  damages  for  a 
fraud  committed  upon  such  cor- 
poration. Especially  is  this  so 
when  the  wrong-doer  occupies  no 
fiduciary  or  official  relation  to  the 
corporation  damaged.  (Church, 
Ch.  J.,  and  Rapallo,  J.,  dissent- 
ing.) Id. 

5.  One  who,  by  tort  or  fraud,  becomes 
possessed  of  money  or  property  can 
only  be  charged  as  involuntary  trus- 
tee of  the  true  owner.  The  Slate 
has  not  the  rights  nor  the  interests 
of  a  cestui  que  trusty  except  in  re- 
spect of  funds  or  properly  belong- 
ing to  it  as  a  corporate  entity,    la. 

6.  Where  the  right  of  money  or 
property  unlawfully  obtained  or 
taken,  and  a  right  of  action  there- 
for exists  in  a  public  corporation, 
a  concurrent  right  of  action  at  .law 
does  not  exist  in  the  State,  except 
when  given  by  statute.  The  right 
of  action  at  law  is  exclusive  in  the 
corporation.  (Church,  Ch.  J., 
and  Rapallo,  J.,  dissenting.)  Id. 


7.  The  legislature  has  the  power  to 
direct  by  what  agency  claims 
against  a  county  shall  be  ascer- 
tained and  adjusted,  and  by  what 
officials  the  bonds  of  a  county 
authorized  to  be  issued  to  provide 
means  of  payment  therefor  shall 
be  attested  and  issued.  But  the 
bonds,  when  issued,  are  the  bonds 
of  the  county  by  which  its  credit 
and  revenues  are  pledged.  The 
debt  is  the  debt  of  the  county  and 
not  of  the  State,  and  the  moneys 
realized  upon  the  bonds  are  the 
moneys  of  the  county  and  not  of 
the  State;  and  when  stolen  or  pro- 
cured by  fraud  from  the  county 
treasury  the  county  alone  can 
maintam  an  action  to  recover  the 
same,  subject,  however,  like  other 
municipal  rights,  to  the  control  of 
the  legislature.  (Church,  Ch.  J., 
and  Rapallo,  J.,  dissenting.)   Id. 

8.  Accordingly  Tield  (Church,  Ch. 
J.,  and  Rapallo,  J.,  dissenting), 
where  a  complaint  in  an  action, 
brought  in  the  name  of  the  people 
of  the  State  by  the  attorney-gen- 
oral,  alleged,  in  substance,  that, 
pursuant  to  a  corrupt  and  unlaw- 
ful conspiracy  between  one  of  the 
board  of  auditors  appointed  by  the 
act  *'  to  make  further  provision  for 
the  government  of  the  county  of 
New  York  "  (§  4,  chap.  382,  Laws 
of  1870),  to  audit  certain  liabilities 
of  said  county,  and  other  persons, 
fraudulent  and  fictitious  claims 
were  procured  to  be  audited,  and, 
upon  the  strength  of  the  certifi- 
cates of  audit,  bonds  of  the  coun- 
ty, as  provided  by  said  act,  were 
issued  to  the  amount  of  such 
claims,  the  avails  of  which  were 
paid  into  the  county  treasury  and 
drawn  thence  by  the  fraudulent 
claimants  and  divided  among  the 
conspirators,  which  sums  so  fraud- 
ulently obtained  and  appropriated 
were  sought  to  be  recovered;  that 
such  complaint  did  not  state  a 
cause  of  action  in  favor  of  plain- 
tiffs as  against  one  of  the  fraud- 
ulent claimants  and  conspirators, 
and  that  a  demurrer  thereto  was 
properly  sustained.  Id. 

9.  Two  persons,  each  claiming  the 
whole  of  a  parcel  of  land  by  a 
title  hostile  to  that  of  the  other, 
cannot  unite  as  plaintiffs  in  an 
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action  of  ejectment  against  a  third 
party  in  possession;  and  it  is  im- 
material whether  the  complaint 
sets  forth  the  opposing  titles  in 
one  or  in  separate  counts.  In 
either  case  it  is  defective.  Uub- 
beU  V.  L&reh.  287 

10.  The  rules  governing  the  joinder 
of  causes  of  action  prescribed  by 
section  167  of  the  Code,  are  appli- 
cable as  well  to  actions  of  eject- 
ment as  to  other  actions.  Id 

11.  It  seems,  that  if  the  provision  of 
the  Revised  Statutes,  in  reference 
to  parties  plaintiff  in  ejectment 
were  stUl  in  force  (2  R.  8.,  304, 
§  11),  It  would  not  sustain  a  com- 
plaint in  which  two  such  opposing 
claims  were  joined,  in  the  absence 
of  a  count  alleging  a  joint  title  in 
the  plaintiffs.  Id. 

12.  A  lease  given  by  S.  included 
premises  owned  by  him,  and  also 
other  premises  in  which  he  had  a 
leasehold  interest.  He  died,  leav- 
ing a  will  by  which  he  devised 
and  bequeathed  all  his  real  estate, 
and  the  residue  of  all  his  estate  to 
his  son  N.  Held,  that  there  was 
sufficient  unity  of  a  right  to"  pos- 
session in  N.,  and  the  executors 
of  S.,  as  joint  owners  of  the  lease 
and  representatives  of  the  lessor, 
to  justify  proceedings  instituted 
in  their  names  jointly,  to  dispos- 
sess the  relators  for  non-payment 
of  rent     People  ex  rel.  v.  DudUy. 

'     328 

13.  The  provision  of  the  Code  (§  401 , 
sub.  7),  providing  a  compulsory' 
method  for  obtaining  the  affidavit 
of  a  person  necessary  to  be  used 
upon  a  motion,  does*  not  include 
the  parties  to  the  action;  nor  is  a 
party  compelled  to  submit  to  an 
examination  before  a  referee  where 
a  question  of  fact  arises  and  a  ref- 
erence is  ordered,  upon  an  appli- 
cation for  a  discovery  of  books 
and  papers.  (§  271,  sub.  3.)  King 
V.  LkghUfn,  383 

14.  A  party  to  an  action  cannot  be 
compelled  to  submit  to  an  exami- 
nation at  the  instance  of  the  ad- 
verse party,  save  as  a  general 
witness  in  the  cause  as  prescribed 
by  the  Code.    (§§389-397.)        Id. 


15.  Where  the  obligations  of  a  mu- 
nicipal corporation  are  issued 
under  an  unfounded  pretence  of 
authority,  and  the  moneys  raised 
thereon  paid  into  its  treasury, 
they  become  the  funds  and  prop- 
erty of  the  corporation;  and  in 
case  of  a  misappropriation  thereof, 
it  alone,  in  the  absence  of  any 
controlling  legislative  enactment, 
can  maintain  an  action  for  its 
recover^'.  (Church,  Ch.  J.,  and 
Rapallo,  J.,  dissenting.)  People 
V.  Fields.  491 

16.  The  facts  that  the  municipal 
body  and  its  officers  having  au- 
thority to  act  in  the  premises 
have,  with  full  knowledge,  acqui- 
esced in  the  misapplication  of  the 
moneys,  and  colluded  with  tlie 
defendant  in  protecting  him  from 
responsibility  by  judicial  means  or 
remedies,  do  not  give  a  right  of 
action  to  the  State,  or  authorize 
it  to  interfere  through  its  attor- 
ney-general, by  action'  to  recover 
the  moneys,  making  the  wrong- 
doer and  the  corporation  defend- 
ants. (Church,  Ch.  J.,  and  Rap- 
ALiiO,  J.,  dissenting.)  Id. 

17.  An  omission  on  the  part  of  the 
corporation  in  such  an  action  to 
defend  or  to  assert  its  legal  rights 

•  does  not  work  a  transfer  of" the 
fund  or  of  the  right  of  action.  Id. 

18.  In  the  absence  of  express  legis- 
lation to  that  end  the  State  can 
assert  no  sovereign  rights  over  the 
property  of  municipal  corpora- 
tions. (Church,  Ch.  J.,  and  Kap- 
ALLO,  J.,  dissenting.)  Id. 

19.  An  action  for  injuries  sustained 
through  the  negligence  of  an  em- 
ploye of  a  firm  may  be  brought 
against  any  one  or  more,  or  all,  of 
its  members.     Roberts  v.  Johnwn. 

613 

20.  Where,  pending  an  action  in  the 
Supreme  Court,  one  or  more  of 
several  co-plaintiffs  transfer  his  or 
their  interest  to  the  otliers,  it  is 
within  the  power  and  discretion 
of  the  court  to  allow  those  suc- 
ceeding to  the  interests  to  continue 
the  action  in  their  own  name. 
(Code,  §  121.)  And  an  order  to 
that  effect  is  not  appealable  to  this 
court     Oetty  v.  SpavJIditig.       63C 
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21.  Whether,  in  such  case,  any  ob- 
jection which  could  have  been 
made  to  an  improper  joinder  of 
plaintiffs,  had  the  suit  been  con- 
tinued in  the  names  of  the  original 
plaintiffs,  can  be  insisted  upon, 
gucere.  Id. 


Who  can  join  in  instituting 


ttiimmari/  proreedings. 
JSee  Summary  Pkocebdinos,  1. 


PEOPLE  OP  THE  STATE. 


iSee  State. 


PARTNERSHIP. 

1.  Defendant  McM.  was  sought  to 
be  charged  as  a  member  of  a  firm, 
upon  evidence  that  he  purchased 
and  owned  the  premises  and  ma- 
chinery in  and  with  which  tiie  firm 
business  was  transacted ;  that  he 
furnished  it  with  capital  and  at- 
tended to  its  financial  affairs. 
Evidence  was  also  given  of  decla- 
rations on  his  part  that  he  was 
interested  in  the  concern.  McM. 
denied  that  he  was  a  partner,  gave 
evidence  that  all  that  he  received 
was  a  specified  sum  for  the  use  of 
his  property,  and  offered  to  show 
that  his  sole  motive  in  doin^  what 
he  did  was  to  aid  two  of  his  rela- 
tives who  were  members  of  the 
firm.  This  evidence  was  excluded. 
Hfld^  error;  that  he  had  a  right 
to  rebut  the  inference  naturally 
drawn  from  plaintiffs  evidence  (i. 
«.,  that  he  was  interested  in  the 
business  and  acting  for  his  own 
benefit),  by  showing  that  he  was 
actuated  by  a  motive  which  ren- 
dered his  conduct  consistent  with 
the  absence  of  any  pecuniary  in- 
terest on  his  part.  7racy  v.  Mc- 
Manus.  257 

2.  One  who  is  interested  in  the  pro- 
fits of  a  business  as  profits,  and 
not  as  a  means  of  compensation  for 
services,  is  a  partner  as  to  third 
persons,  and  is  liable  as  such  for 
the  debts.    Leggett  v.  Hyde.       272 

3.  Defendant  H.  loaned  to  the  firm 
of  A.  D.  P.  &  Co.,  |2,000,  to  be 
used  in  the  business  for  one  year, 
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under  an  agreement  that  he  was 
to  receive  one-third  of  the  profits, 
which  were  to  be  settled  half- 
yearly,  and  at  the  end  of  the  year 
if  he  did  not  conclude  to  be- 
come a  partner,  he  was  to  be 
repaid  his  $2,000  out  of  the  con- 
cern. Held  (CntJRCH,  Ch.  J.,  dis- 
senting), that  the  money  so  invest- 
ed was  used  by  the  firm  for  the 
benefit  of  H.  ;  that  he  had  an  in- 
terest in  the  profits  as  such,  not 
as  a  measure  of  compensation,  but 
as  a  result  of  the  capital  and  indus- 
try ;  and  that  as  to  the  creditors  of 
the  firm  he  was  tl  partner,  and 
jointly  liable  with  the  others  for 
the  partnership  debts.  Id. 

4.  The  authorities  upon  partnerahip 
liabilities  collated.  Id. 


PLEADINGS. 

1.  After  a  trial  and  the  decision  of  a 
controversy  as  appearing  upon  the 
proofs,  where  no  question  was 
made  during  the  trial  as  to  their 
relevancy  under  the  pleadings, 
it  is  not  the  duty  or  within  the 
rightful  authority  of  an  appellate 
court  to  deprive  the  successful 
party  of  his  recovery  on  the 
ground  of  incompleteness,  or  im- 
perfection of  the  pleadings,  l^ng 
v.  Com.  Warehouw  Go.  808 

2.  Plaintiff's  complaint  alleged  a 
loai^  of  money,  in  currency,  to 
him  by  defendant,  under  an  agree- 
ment that  he  should  pay  for  the 
loan  one-half  of  one  per  cent  per 
month  in  currency,  and  seven 
per  cent  per  annum  in  gold,  gold 
being  then  at  a  premium  of  thirty- 
nine  and  one-half  per  cent.  Held^ 
that  (he  facts  set  forth,  as  matter 
of  law,  constituted  usury.        Id. 

- —  Suffleieney  of  complaint  in 
action  against  common  carrier  of 
passengers. 

See  Nboligbnge,  28. 

See  CoUNTEBr-CltAIM. 


POLICE  COURT  (N.    Y.  CITY). 

1.  The  provision  of  the  State  Con- 
i     stitution  (art.  6,  §  18),  declaring 
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that  ** Justices  of  the  peace  and 
District  Court  Justices  shall  be 
elected  in  tlie  different  cities  in  this 
State/*  etc. ,  does  not  include  police 
justices  in  the  city  of  New  York, 
but  these  officers  may  rightfully 
be  appointed  as  provided  by  the 
act  of  1873,  entitled  ''An  act  to 
secure  better  administration  in  the 
Police  Courts  in  the  city  of  New 
York."  (Chap.  538,  Laws  of 
1878.)  (Chubch,  Ch.  J.,  and 
Allen,  J.,  dissenting.)  Wemler 
Y.  People.  516 

2.  The  provisions  of  said  act  pre- 
scribing the  duties  of  the  police 
justices  appointed  thereunder,  as 
well  those  relating  to  the  Court  of 
Sessions  as  those  in  reference  to 
the  Police  Courts,  are  embraced 
within  the  subject  expressed  in 
its  title.  It  is  not,  therefore, 
repugnant    to  the    constitutional 

{)rovi8ion  requiring  a  private  or 
ocal  bill  to  embrace  but  one  sub- 
ject and  that  to  be  expressed  in 
the  title.  (Const.,  art.  3,  §  16.) 
(Church,  Ch.  J.,  and  Allen,  J., 
dissenting.)  Id. 

3.  Accordinglv  held,  that  a  Court  of 
Sessions  held  by  police  justices 
appointed  under  said  act  was 
legally  constituted.  (Church, 
Ch.  J.,  and  Allen,  J.,  dissent- 
ing.) Id. 


PRACTICE. 

1.  It  is  the  duty  of  an  appellant,  in 
preparing  a  bill  of  exceptions,  to 
see  that  the  points  and  exception 
upon  which  he  relies  are  correctly 
and  clearly  stated.  Jewell  v.  Van 
Steenburgh.  86 

2.  The  practice  of  taking  a  steno- 
grapher's notes  for  a  bill  of  excep- 
tions disapproved.  Id, 

8.  A  party  seeking  by  motion  to  ob- 
tain further  findmgs  from  a  referee, 
should  clearly  specify  the  point 
upon  which  he  desires  the  referee 
to  pass,  and  should  show  that  a 
finding  thereon,  if  in  his  favor, 
would  necessarily  affect  the  iuOg- 
ment,  and  that  there  was  evidence 
upon   which   the  referee   might 


justly  have  so  found.     TaUman  t. 
Breder.  123 

4.  If  the  point,  and  the  evidence 
which  it  is  claimed  would  support 
a  finding  thereon  in  favor  of  the 
moving  party,  is  thus  presented, 
and  the  motion  is  denied,  the  de- 
nial must  be  based  upon  the  opin- 
ion of  the  court  that  there  was  no 
evidence  to  sustain  such  a  finding, 
or  that,  if  made,  it  would  not  have 
varied  the  result.  In  either  ca.se 
a  question  of  law  is  presented,  re- 
viewable in  this  court  Id. 


PRESCRIPTION. 

1.  A  right  of  way  by  prescription 
over  lands  formerly  part  of  a 
public  highway  which  ha^^  been 
discontinued,  cannot  be  based 
upon  their  user  prior  to  the  dis- 
continuance, as  in  order  to  ^ve 
such  right  the  user  must  be  while 
all  persons  concerned  in  the  estate 
are  free  from  disability  to  resist  it. 
WheeHer  v.  Clark.  267 


PRESUMPTION. 

1.  Where  one  having  a  contract  for 
the  sale  of  a  specified  quantity  of 
erain  or  other  property,  to  be  paid 
lor  on  delivery,  accepts  instead  of 
delivery  the  transfer  of  a  guaran- 
teed warehouse  receipt  made  ne- 
gotiable under  the  act  in  refer- 
ence to  warehousemen  (chap.  326, 
Laws  of  1858)  the  presumption 
is  that  he  accepts  it  as  a  per- 
ibrmance  and  satisfaction  of  the 
contract,  and  in  tlie  absence  of 
proof  to  the  contrary  no  action 
can  be  maintained  by  him  against 
the  vendor  for  a  failure  of  the 
warehouseman  to  deliver.  WJUt- 
lock  V.  Hay.  484 

2.  As  to  whether  the  statute  law  of 
another  State  is  to  be  presumed, 
in  the  absence  of  proof,  to  be  the 
same  as  our  own,  qucsre.  McCvi- 
loch  V.  Norwood.  563 

Thai  imprisonment  under  ar 

rest  o7i  exeeuUon  continues. 
See  Execution,  7, 8. 
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That  public  officer  Tuis  done  his 

duty,  when  it  does  not  apply. 

See  Sheriff,  7,  8. 

PRINCIPAL  AND  AGENT. 

1.  One  C,  who  had  been  introduced 
to  plaintiff  by  one  of  the  defendants, 
as  authorized  to  purchase  cheese 
for  lliem,  made  various  purchases, 
from  time  to  time,  to  a  large 
amount,  which  were  shipped  to 
and  received  by  defendants'  firm, 
and  subsequently  paid  for  by 
checks  signed  by  C.  as  agent.  Two 
purchases  were  finally  made,  the 
cheese  marked  and  shipped  in  the 
usual  way  to,  and  received  by,  de- 
fendants' firm,  but  G.  failed  to  pay 
a  part  of  the  price,  the  checks 
given  by  him  therefor  having  been 
dishonored.  In  an  action  to  re- 
cover the  balance  unpaid,  AeW, 
that  the  fact  that  defendants  fur- 
nished C.  with  money  wherewith 
to  pay  for  the  cheese  was  no  de- 
fence, in  the  absence  of  proof  of 
knowledge  on  the  part  of  plaintiff 
that  C.'s  authority  was  limited  to 
purchasing  for  cash  on  delivery. 
Mareyy.  Webb.  350 

3.  A  municipal  corporation  is  liable 
for  the  tortious  acts  of  its  agent, 
where  it  appears  that  the  agent 
was  expressly  authorized  to  do  the 
acts,  or  that  they  were  done  in 
good  faith,  in  pursuance  of  a  gen- 
eral authority  to  act  for  the  corpo- 
ration on  the  subject  to  which 
they  relate.  B.  and  H.  Tpk.  Go.  v. 
City  of  Buffalo.  639 

8.  A  municipal  corporation  can  act 
in  the  first  instance  only  by  its 
common  council,  board  ot  trustees, 
or  other  governing  body ;  the  acts 
of  this  body  are  the  acts  of  the 
corporation,  and  for  them  it  is  lia- 
ble. Id. 

Agent  cannot  buy  of  himself 

See  Stock  Broker,  1. 

Authority  of  agent. 

See  Martin  Y.  Smith.  (Mem.)    672 


PRINCIPAL  AND  SURETY. 

1.  A  contract  of  suretyship  for  the 
performance,  by  a  vendee,  of  a 


continuing  agreement  of  purchase 
and  sale,  by  which  goods  porchaBed 
from  time  to  time  as  required  are 
to  be  paid  for  at  stated  periods,  is 
not  discharged  by  mere  forbear- 
ance on  the  part  of  the  vendor  to 
enforce  payment  as  provided  for 
by  the  contract,  without  a  binding 
agreement  for  extension  of  time. 
&yond  the  bare  neglect  of  the 
creditor  to  enforce  payment,  there 
must  be  some  act  of  connivance 
on  his  part  in  a  fraud  upon  the 
surety,  or  of  negligence  so  gross  as 
to  amount  to  a  fraud.  McKeckme 
V.  Ward.  541 

2.  Nor  is  it  the  duty  of  the  vendor  to 
give  notice  to  the  surety  of  the 
amount  of  the  purchases  and  of  the 
failure  of  the  vendee  to  make  pay- 
ment at  the  times  specified,  until  a 
reasonable  time  after  default,which 
depends  upon  the  circumstances  of 
each  case  ;  and  in  any  event  fail- 
ure to  give  notice  will  not  dis- 
charge &e  surety  further  than  he 
has  sustained  damage  in  conse- 
quence of  the  neglect.  Id. 

3.  Defendant  B.,  as  principal,  and 
W.,  as  surety,  executed  a  bond 
conditioned  for  the  performance 
by  B.  of  a  contract  between  him 
and  plaintiffs,  by  which,  as  recited 
in  the  bond,  plamtiffs  agreed  '*  to 
let  to  B.  the  agency  for  the  sale  of 
their  ale"  in  the  city  of  S.,  on 
the  condition  that  B.  should  pay 
"  on  the  first  of  each  and  every 
month  for  amount  of  ale  deliv- 
ered," B.  not  to  purchase  any  oth- 
er ale;  the  contract  to  be  termi- 
nated by  either  party  by  giving 
three  months'  notice.  Hdd^  that 
the  relation  of  plaintiffs  and  B. 
under  the  contract  was  that  of 
vendor  and  vendee,  not  of  prin- 
cipal and  agent,  and  that  a  com- 
plaint in  an  action  upon  the  bond, 
alleging  sales  and  deliveries  to  B. 
under  the  contract,  and  assigning 
as  breaches  of  the  condition  non- 
payment therefor,  was  suflicient, 
and  proof  thereof  established  a 
cause  of  action.  Id. 

4.  The  sureties  in  an  undertaking 
given  on  an  appeal  to  the  General 
Term,  conditioned  that  the  appel- 
lant will  pay  **all  costs  and  dam- 
ages which  may  be  awarded  against 
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him  on  said  appeal,"  are  not  liable 
for  the  costs  of  an  appeal  by  their 
principal  to  the  Court  of  Appeals 
from  a  judgment  of  affirmance  of 
the  General  Term.  Hinckley  v. 
Kreitz.  583 

5.  Where,  upon  the  appeal  to  the 
Court  of  Appeals,  a  new  under- 
taking is  given  for  the  judgment 
and  costs,  as  between  the  two  sets 
of  sureties  the  primary  liability 
rests  upon  the  latter,  and  their  re- 
lease by  the  judgment  creditor 
discharges  the  former.  Id. 

Defences  of  sureties  in  action 

upon  administraioi^s  bond. 

See  Bond,  2,  3,  4. 

When  sureties  can  avail  tfiem- 

selves  of  mitifjatory  matter  althoug?i 
principal  does  not  defend. 

See  Bond,  5,  7. 

A  rrest  of  principal  good  defence 

in  action  against  Kurety  on  bond  secur- 
ing judgment. 

See  ExKCUTiON,  7,  8. 


PUBLIC  INSTRUCTION. 
See  Common  Schools. 


PROMISE  OF  MARRIAGE. 

1.  An  action  for  a  breach  of  promise 
of  marriage  is  not  an  action  upon  ' 
a  contract,  within  the  meaning  of  ! 
the  provisions  of  the  Revised  | 
Statutes  (2R.  S.,  113,  §^  2,  3), 
authorizing  the  maintenance  of 
actions  upon  contracts  made  by  a 
deceased  person  by  and  against 
his  executors  or  administrators. 
Nor  is  such  an  action  within  the 
provisions  (2  R.  S.,  447,  §§  1,  2) 
authorizing  an  action  by  or  against 
executors  or  administrators  lor 
wrongs  done  to  property  rights  or 
interests.  It  does  not  relate  to 
property  interests,  but  to  personal 
injuries.       Wade    v.     Kalbfleisch. 

282 

2.  Such  a  cause  of  action,  there- 
fore, does  not  survive,  and  cannot 
be  revived  against  the  executors 
or  administrators  of  the  promissor. 
(Rafallo,  J.,  dissenting.)        Id, 


PROMISSORY  NOTES. 


See  Bills,  Notes,  Checks. 


QUESTIONS  OF  LAW  AND 
FACT. 


When  denial  of  motion  for 


further  findings  by  referee  preJteuttt 
questions  of  law. 

See  Motions  and  Orders,  1,  2. 

When  negligcTice   question-  of 

fact. 

See  Negligence,  1,  2,  18,  20. 


RAILROAD  CORPORATION. 

1.  A  brakeman  in  the  emplo}-  of  a 
railroad  corporation,  in  the  ab- 
sence of  instructions  to  the  con- 
trar}',  cannot  as  matter  of  law  be 
charged  with  negligence  or  a  vio- 
lation of  duty,  in  doing  that  which 
is  in  conformity  with  the  usual 
custom  of  brakemen,  sanctioned 
by  the  chief  officers  and  agents  of 
the  corporation.  Sprong,  Admrx.^ 
etc.y  V.  jB.  and  A.  R.  R.  Go.         56 

2.  S.,  plaintiff's  intestate,  was  a  head- 
brakeman  in  the  employ  of  defend- 
ant; he  was  killed  by  a  collision, 
caused  by  defendant  s  negligence; 
at  the  time  he  was  riding  upon 
the  engine.  In  an  action  to  recover 
damages  for  his  death,  defendant 
otfered  in  evidence  its  printed  rules, 
which  provide  that  no  brake- 
man  shall  be  allowed  to  leave  his 
post  or  be  in  a  car  when  the  train 
is  running,  and  the  duty  is  enjoin- 
ed upon  ihe  conductor  to  see  thai 
brakemen  are  at  their  posts;  what 
that  post  is  was  not  defined,  no 
copies  of  the  rules  were  furnished 
to  brakemen,  and  it  did  not  appear 
that  they  wpre  ever  seen  by  tJie 
deceased  or  that  he  had  notice  of 
their  contents  ,  it  appeared  that 
the  duties  of  head  brakemen  h-e- 
quently  required  them  to  go  upon 
the  engine;  that  it  was  the  usual 
custom  upon  defendant's  road  for 
them  to  ride  upon  the  engine,  and 
that  defendant's  head  conductor 
of  freight  trains,  and  assistant  su- 
perintendent, saw  head  brakemen 
from  time  to  time  riding  upon  the 
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engine  without  objection.  Held, 
that  the  non-observance  by  de- 
ceased of  rules  of  which  it  did  not 
appear  that  he  had  notice  was  not 
a  violation  of  duty  ;  that  it  could 
not  be  assumed  without  evidence 
that  his  duty  required  him  to  be 
at  all  times  at  the  brake,  or  at  any 
particular  place  upon  the  train,  or 
that  to  be  upon  the  engine  in  ac- 
cordance with  custom  acquiesced 
in  by  his  superiors  was  a  violation 
thereof;  and  that  the  evidence 
was  sufficient  to  autliorize  the 
submission  to  the  jury  of  the  ques- 
tion whether  deceased  was  right- 
fully upon  the  engine  when  the 
accident  happened,  and  to  sustain 
a  finding  thereon  in  favor  of  plain- 
tiff. M. 

3.  A  special  receiver  or  assignee  of 
the  property  of  a  railroad  corpora- 
tion, appointed  in  bankruptcy  pro- 
ceedings, involuntary  on  its' part, 
is  not  an  agent  or  servant  of  the 
corporation,  and  it  is  not  liable  for 
damages  occasioned  by  his  negli- 
gence. MetZy  Admrx.,  etc.,  v.  B., 
a  aiid  P.  R  B.  Co.  61 

4.  It  seems  that,  upon  a  sale  by  an 
assignee  in  bankruptcy  of  the 
tracks,  fixtures,  rolling  stock  and 
franchises  of  a  railroad  corpora- 
tion, the  corporation,  as  a  legal 
entity,  does  not  vest  in  the  pur- 
chasers, and  they  do  not  become 
stockholders  or  corporators  there- 
in. Nor  are  the  purchasers  liable 
for  damages  resulting  from  negli- 
gence of  those  operating  the  road, 
intermediate  the  time  of  sale  and 
the  confirmation  thereof  by  the 
court.  Id. 

5.  While  a  railroad  corporation  has 
a  discretion  as  to  the  manner  of 
performing  the  duty  imposed  upon 
it  by  the  general  railroad  act  (sub. 
5,  §  28,  chap.  140,  Laws  of  1850) 
of  restoring  a  highway  across  or 
along  which  its  road  has  been  con- 
structed, the  discretion  is  a  minis- 
terial one;  the  act  of  restoration 
must  be  done,  as  to  this  there  is 
no  discretion.  If  it  elects  a  man- 
ner which  proves  ineffectual  and 
ytjt  it  claims  to  have  performed  its 
duty,  and  the  aid  of  the  court  is 
invoked  by  the  commissioners  of 
highways  to  compel,  by  manda- 


mus, the  performance,  the  court 
has  power  to  and  should  point  out 
in  the  writ  in  what  the  corporation 
has  failed  and  to  direct  particular- 
ly what  must  be  done  so  that  it 
may  not  fail  again.  People  ex  rel, 
V.  D.  and  C.  B.  B.  Go.  153 

6.  The  duty  of  restoration  so  im- 
posed carries  with  it  the  necessary 
powers  for  that  purpose,  and 
among  them  the  power  to  take 
lands  compulsorily  where  a  re- 
moval or  a  change  of  the  highway 
is  necessary,  and  to  accomplish 
this  such  lands  must  be  acquired. 

Id. 

7.  A  writ  of  mandamus,  therefore, 
directing  such  removal  is  not  sub- 
•ject  to  the  objection  that  it  com- 
mands an  impossibilily  or  an  un- 
lawful act.  Id. 

8.  It  seerns,  that  if,  in  proceedings  to 
take  the  lands  compulsorily,  the 
corporation  should  be  defeated 
upon  the  merits,  not  from  their 
own  default  or  miscarriage,  this 
would  be  a  good  answer  if  it  were 
proceeded  against  for  contempt  in 
not  obeying  the  writ.  Id. 

1).  In  proceedings  by  mandamus  to 
compel  a  railroad  corporation  to 
restore  a  highwa)-,  the  court  ad- 
judged and  commanded  that  the 
track  of  the  highway  for  travel,  at 
a  certain  specitied  place,  for  a  short 
distance,  should  be  changed  from 
one  side  of  the  railroad  track  to 
the  other  so  as  to  avoid  the  neces- 
sity and  the  danger  of  two  cross- 
ings. Held,  that  this  was  not  a 
discontinuance  of  the  highway  but 
that  for  all  practical  uses  and  pur- 
poses it  remained  the  same,  and 
that  the  change  was  within  the 
power  of  the  court  to  direct.      Id. 

10.  Obedience  to  the  regulations  of 
a  railroad  company  in  regard  to 
the  running  of  its  trains,  with  a 
view  to  their  safety,  is  matter  of 
executive  detail  which  neither  the 
corporation  nor  any  general  agent 
of  it  can  personally  oversee,  but 
as  to  which  employes  must  be  re- 
lied upon;  and  in  the  absence  of 
any  proof  of  a  distinction  between 
the  duty  of  the  company  in  start- 
ing trains  and  in  subsequently  run- 
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ning  them,  it  will  not  be  assamed. 
For  negligence,  therefore,  in  the 
observance,  or  for  disobedience  of 
regulations  as  to  the  running  or 
starting  of  trains  to  the  injury  of 
an  employe,  in  the  absence  of  other 
proof  of  negligence,  the  corpora- 
tion is  not  liable.  Bosey  Ad7nrx., 
etc.y  V.  B.  and  A.  R.  R,  Go.        217 

11.  In  consequence  oj  the  starting 
of  several  trains  upon  defendant's 
road  too  closely  together,  a  col- 
lision occurred  occasioning  the 
death  of  plaintiff's  intestate,  a 
brakeman  upon  one  of  the  trains. 
Upon  the  trial  the  time  table  was 
not  produced  and  no  evidence  was 
given  as  to  any  regulations  of  the 
company  in  regard  to  starting  the 
trains,  or  by  what  or  whose  author- 
ity the  trains  started;  nor  did  it 
appear  that  any  agent  or  officer 

•  was  intrusted  with  any  general 
authority  or  discretion  upon  the 
subject.  Ildd^  that  plaintiff  had 
failed  to  establish  negligence  on 
the  part  of  defendant,  as  it  might 
have  prescribed  proper  and  safe 
rules  which  were  violated  by  a 
fellow-servant  with  the  deceased, 
and  in  the  absence  of  proof  to  the 
contrary  this  was  to  be  presumed; 
and  that,  therefore,  a  refusal  to 
nonsuit  was  error.  Id. 

12.  Also,  hddy  that  a  refusal  of  the 
court  to  charge  that  plaintiff  could 
not  recover  if  the  deceased  knew 
that  trains  were  sent  out  with 
seventeen  or  more  cars  and  only 
two  brakemen,  and  he  had  always 
gone  on  such  trains,  was  not  error, 
as  it  did  not  appear  that  deceased 
had  any  knowledge  that  the  train 
which  preceded  his  own  on  the 
morning  in  question  had  only  two 
brakemen,  or  that  the  accident 
happened  because  of  there  being 
but  two.  Id. 

18.  In  an  action  to  recover  dam- 
ages for  the  negligent  killing  of 
plaintiff's  intestate,  the  evidence 
showed  that  he  was  an  intelligent 
lad,  thirteen  years  of  age,  who 
lived  near  defendant's  road,  which 
he  crossed  daily  in  going  to  and 
returning  from  school.  He  was 
conversant  with  the  road  and  the 
manner  of  running  the  trains;  the 
tracks  (of  which  there  were  two) 


crossed  the  highway  nearlv  at  right 
angles.  Upon  the  day  of  his  death 
tlie  boy  was  last  seen  going  from 
school  at  noon,  toward  the  tracks, 
and  about  100  feet  therefrom;  a 
moment  thereafter  two  trains, 
going  in  opposite  directions,  passed 
each  other  at  the  crossing;  after 
the  passage  of  the  trains,  he  was 
found  dead  in  the  cattle  guard,  be- 
tween the  tracks.  At  a  point  in 
the  highway,  ten  feet  from  the 
crossing,  the  engine  of  the  train 
by  which,  as  the  circumstances  in- 
dicated, the  deceased  was  killed, 
cx)uld  have  been  seen  750  feet  dis- 
tant. It  was  a  fair  day,  with  but 
little  ^iud.  As  the  evidence  tended 
to  show,  no  bell  was  rung  or  signal 
of  the  approach  of  the  train,  by 
which  he  was  killed,  was  given. 
Held,  that  the  proof  was  insufficient 
to  sustain  a  verdict  for  plaintiff',  as 
it  did  not  warrant  a  finding  that 
there  was  no  negligence  on  Uie 
part  of  the  deceased.  Reynolds, 
Admr.,  etc.,  v.  i\r.  T.  O.  arid  ff.  R 
R.  R.  Co.  248 

14.  An  order  appointing  a  receiver 
of  a  railroad  company  directed 
him,  among  other  things,  to  pay 
debts  "  owing  to  the  laborers  and 
employes "  of  the  company  "  for 
labor  and  services  actually  done 
in  connection  with  that  company's 
railways."  Held^  that  it  included 
a  claim  of  counsel  for  professional 
services  rendered  by  him  on  em- 
ployment of  the  company  in  liti- 
gations relating  to  the  railway,  its 
mterests  and  business.  (Grovbr, 
Andrews  and  Johnson,  JJ.,  dis- 
senting.) Oum^  V.  At.  and  O. 
W.  R.  Co.  358 

15.  Defendant  subscribed  to  articles 
of  association  for  the  purpose  of 
organizing  a  railroad  corporation, 
under  the  provisions  of  the  gen- 
eral railroad  act  of  1850  (chap. 
140,  Laws  of  1850);  at  the  time  of 
signing  the  names  of  the  directors 
were  left  in  blank.  Ileldy  that  the 
instrument  was  incomplete  and 
inoperative  as  against  defendant; 
that  there  was  no  implied  consent 
upon  his  part  to  the  insertion  of 
the  names  of  any  persons  as  direc- 
tors ;  and  that  by  the  insertion  of 
such  names  without  his  consent, 
the  instrument  was  not  made  bind- 
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ing  upon  him.     D,  and  G.  Co.  B, 
R  Go.  V.  Mabbett.  897 

16.  Plaintiff  in  attempting  to  cross 
Second  avenue  in  the  city  of  New 
York,  was  run  against  and  in- 
jured by  defendant's  cart.  In  an 
action  to  recover  the  damages, 
plaintiff  testified,  in  substance, 
that  as  he  reached  the  crossing, 
lie  saw  approaching  on  the  avenue, 
a  horse  car,  and  benind  it  the  cart, 
both  moving  at  an  unusual  rate  of 
speed.  He  calculated  that  he  had 
time  to  pass  in  front  of  the  car ; 
Hs  he  approached  the  track  the  car 
slackened  a  little  and  he  lost  sight 
of  the  cart;  he  passed  in  front  of 
the  car,  when  he  was  struck  by 
ihe  cart.  Plaintiff  testified  that 
he  did  not  think  il  possible  as  he 
lost  sight  of  the  cart  that  it  could 
get  around  the  car  in  that  short 
space  of  time;  and  upon  cross- 
examination,  that  he  was  pretty 
near  the  car  so  that  he  just  lost 
sight  of  the  cart  then,  and  he  sup- 
posed the  cart  turned  off  the 
track  when  the  car  slackened; 
that  he  did  not  suppose  it  would 
turn  out  and  **  catch  him  up." 
Held,  that  the  evidence  did  not 
conclusively  establish,  nor  was  it 
necessarily  to  be  inferred  there- 
from, that  the  plaintiff  knew  or 
had  reason  to  believe,  at  the  time 
of  his  attempt  to  cross,  that  the 
cart  had  turned  off  and  was  pass- 
ing the  car,  and  that  the  question 
of  contributory  negligence  was 
one  of  fact  for  a  jury,  and  a  non- 
suit, error.    Belton  v.  Boater.   411 

17.  Althongh  it  is  not  enough  in  all 
cases  to  absolve  a  railroad  corpo- 
ration from  the  charge  of  negli- 
gence in  the  running  of  its  trains, 
or  in  the  use  and  occupation  of 
its  tracks  at  a  crossing,  that  the 
statutory  signals  are  given,  but 
circumstances  may  require  other 
precautions  to  be  taken,  it  is  only 
required  to  take  such  precautions 
as  have  respect  to  the  moving  of 
the  trains  and  the  use  of  the  road. 
It  is  not  called  upon  to  do  any  act 
outside  of  or  disconnected  with 
its  actual  operations.  Weber  v.  N. 
T.  C.  and  H.  B.  B.  B.  Go.         451 

18.  The  posting  of  flagmen,  placing 
gates  or  other  obstructions,  or  the 


j^^ng  special  and  personal  notice 
to  travelers  at  crossings  is  not  re- 
quired of  it.  and  the  omission 
thereof  does  not  charge  it  with 
negligence.  Id. 

19.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
at  a  crossing  on  defendant's  road, 
the  court  charged,  *'  that  consider- 
ing the  nature  of  the  business  in 
which  the  defendant  was  engaged 
and  the  hazard  attending  the  run- 
ning of  cars  in  the  streets  of  a 
city,  and  particularly  on  a  dark 
night,  the  defendant  was  bound  to 
exercise  the  utmost  care  and  dili- 
gence, and  to  use  all  the  means 
and  measures  of  precaution  which 
the  highest  prudence  could  sug- 
gest and  which  it  was  in  its  power 
to  employ."    HMy  error.  Id. 

20.  In  an  action  against  a  railroad 
company  to  recover  for  buildings 
destroyed  by  fire,  alleged  to  have 
been  occasioned  by  coals  from  de- 
fendant's engine,  after  testimony 
has  been  given  tending  to  exclude 
the  probability  that  the  fire  origin- 
ated from  another  source,  evidence 
that  defendant's  engines  passing 
on  other  occasions  emitted  sparks 
and  coals,  which  fell  further  from 
the  track  than  the  building  de- 
stroyed, is  proper.  Grist  v.  Erie 
B.  Co.  638 

%1.  It  is  not  required  that  plaintiff's 
preliminary  evidence  should  ex- 
clude all  possibility  of  another 
origin,  or  that  it  be  undisputed. 
It  is  sufficient  if  it  presents  a  ques- 
tion for  the  jury.  Id. 


RAPE. 

1.  Upon  the  trial  of  an  indictment 
for  rape  the  effect  of  the  fact  of 
delay  on  the  part  of  the  prosecu- 
trix in  making  complaint  of  the 
outrage,  as  a  circumstance  tending 
to  her  discredit,  depends  upon  the 
surrounding  circumstances.  The 
law  requires  promptness,  but  a 
failure  to  make  an  immediate  out- 
cry may  be  excused  or  justified. 
It  is  not  required  to  be  made  to 
the  first  person  seen.  Higginey, 
People.  877 


752 


INDEX. 


2.  Upon  the  trial  of  such  an  indict- 
ment the  prosecutrix  testified  that 
she  arrived  in  New  York  an  entire 
stranger.  Haviuff  lost  her  bag- 
gage she  was  inveigled  into  a  base- 
ment, under  a  pretence  of  finding 
it,  where  the  crime  was  commit- 
ted. Upon  coming  out  into  the 
street  she  met  a  woman  who  asked 
her  what  the  matter  was,  also  a 
policeman  who  took  her  to  the 
station-house.  To  neither  of  these 
did  she  state  the  real  offence  she 
alleged  to  have  been  committed. 
But  it  appeared  that  as  soon  after 
her  aiTival  at  the  station-house,  as 
her  excitement  would  admit  of  her 
making  an  intelligible  statement, 
she  stated  the  facts  to  the  police 
captain.  Defendant's  counsel  re- 
quested the  court  to  charge,  that 
*'  if  the  jury  believe  the  prosecut- 
ing witness  did  not  make  prompt 
•  disclosure  of  the  alleged  wrong  it 
is  a  circumstance  against  her,  cast- 
ing a  great  discredit  on  her  testi- 
mony and  tends  strongly  to  dis- 
prove the  truth  of  the  accusation." 
This  the  court  refused  to  charge. 
lleld^  that,  conceding  the  propo- 
sition to  be  entirely  accurate,  it 
was  an  abstract  one,  as  there  was 
no  ground  for  saying  the  disclosure 
was  not  sufficiently  prompt,  and 
it  was  not  error,  therefore,  to  re- 
fuse so  to  charge.  Id. 


RECEIPT. 

1.  The  provision  of  the  act  to  pre- 
vent the  issuing  of  false  receipts, 
etc.,  by  warehousemen  and  othei*s 
(sec.  6.  chap.  826,  Laws  of  1858). 
providing  that  warehouse  receipts 
not  having  the  words  non-negotia- 
ble thereon  may  be  transferred  by 
indorsement,  imparts  to  a  receipt 
so  transferred  negotiable  qualities, 
so  far  as  to  protect  the  purchaser 
and  lienor,  irrespective  of  the  va- 
lidity of  the  transfers  as  between 
the  immediate  parties  thereto;  and 
a  bona  fide  transfer  to  a  purchaser 
vests  the  title  to  the  property  spe- 
cified in  the  receipt  in  the  latter, 
together  with  all  remedies  of  the 
former  owner  against  the  ware- 
housemen for  a  failure  to  make 
due  delivery.     Whiilock  v.   Hay. 

484 


When  not  in   satitfaeiion  of 

entire  dciim. 

See  People  ex  rel.  v.  Board  of  Tmn- 
tees,  (Mem.)  654 


RECEIVER. 
Counter-claim  for  services  in 


action  by. 
See  Counter-claim,  1. 


RECEIVER  OF  STOLEN 
GOODS. 

» 

1.  Upon  the  trial  of  an  indictment 
for  receiving  stolen  goods,  with 
knowledge,  evidence  of  a  sieaUu*^ 
from  the  same  owners  of  similar 
goods  by  the  same  persons,  from 
whoni  the  accused  is  charged  with 
having  received  the  goods  in  ques- 
tion, and  of  a  purchase  thereof  by 
the  accused  for  a  very  inadequate 
price,  or  with  knowleclge  that  they 
were  stolen  but  a  short  time  prior 
to  the  transaction  in  question,  is 
proper  to  prove  the  scienter.  Cole- 
man y.  People.  555 

2.  So,  also,  evidence  of  the  declara- 
tions of  the  accused  as  to  matters 
within  his  knowledge  or  of  which 
he  may  be  presumed  to  have 
knowledge,  and  which  are  rele- 
vant and  material  to  the  inquiry. 

Id. 

3.  Plaintiff  in  error  was  indicted  for 
receiving  five  bars  of  pig-iron 
March  3,  1873,  knowing  them  to 
have  been  stolen.  Upon  the  trial 
the  district  attorney,  in  his  open- 
ing, slated  that  he  would  seek  to 
prove  and  ask  a  conviction  for  re- 
ceiving five  bars  on  the  evening  of 
March  10th.  One  of  the  prosecu- 
tors, in  answer  to  a  question  as  to 
how  his  attention  was  drawn  to  a 
loss  of  pig-iron  by  his  finn,  stated, 
that  on  the  morning  of  March 
10th  he  saw  five  bars  of  their  iron 
in  front  of  the  prisoner's  store, 
stolen  the  night  before.  No  at- 
tempt was  made  to  show  that  this 
iron  had  come  to  the  possession 
of  or  had  been  received  by  the 
prisoner,  and  the  district  attorney 
declared  that  he  did  not  so  claim. 
Evidence  was  then  offered  of  a 
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search  for  and  discovery  of  iron 
alleged  to  have  been  stolen  on  a 
prior  occasion  and  received  by  the 
prisoner.  This  was  objected  to  on 
the  ground  that  the  prosecution 
having  given  evidence  to  prove 
one  offence,  could  not  prove  and 
claim  a  conviction  for  another. 
The  objection  was  overruled. 
Hdd^  no  error.  Id, 


RECORDING  ACT. 

1.  A  certificate  of  acknowledgment 
to  a  deed  stated  that  the  identity 
of  the  person  acknowledging  was 
proved  to  the  officer  by  a  witness 
named,  who,  being  sworn,  stated 
his  place  of  residence  and  that  he 
knew  the  persons  proposing  to  ac- 
knowledge to  be  the  identical  ones 
describea  in,  and  who  executed  the 
deed.  Held,  sufficient  within  the 
recording  act  (1  R.  8.,  758,  §  9); 
that  it  was  not  necessary  to  state 
in  the  certificate  that  the  officer  had 
satisfactory  evidence  of  the  iden- 
tity of  the  person  acknowledging, 
and  that  the  facts  stated  did  show 
that  he  had  such  evidence.  Bitter 
V.  Worth,  628 


RECOVERY    OP    POSSESSION 
OF  REAL  PROPERTY. 

See  Ejectment. 


REDEMPTION. 

1.  Defendants  held  certain  mort- 
gages, assigned  to  them  by  the  O. 
1.  Co.  as  collateral  security  for  an 
indebtedness.  They  commenced 
a  suit  for  the  foreclosure  thereof, 
making  the  plaintiff,  who  was  then 
the  owner  of  the  equity  of  redemp- 
tion in  the  mortgaged  premises, 
and  said  company  and  H.,  its  re- 
ceiver, defendants.  The  complaint 
set  forth  the  above  facts,  alleged 
that  the  said  defendants  had  or 
claimed  some  interest,  but  that  the 
same,  if  any,  accrued  subsequent 
to  the  mortgage,  and  asked  that 
they  be  barred  of  all  ri^ht, 
claim  and  equity  of  redemption, 
etc.    The  defendants  named  were 
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duly  served  or  appeared ;  the  pres< 
ent  plaintiff  alone  answered ;  the 
usual  judgment  was  rendered,  di- 
recting sale  and  barring  and  fore- 
closing all  rights  and  interests  of 
defendants.  Under  this  j udgment 
the  premises  were  sold  and  the 
defendants  here  became  the  pur- 
chasers. The  premises  did  not  sell 
for  sufficient  to  pay  the  indebted- 
ness to  them.  In  an  action  brought 
by  plaintiff,  as  assignee  of  the  rights 
and  interests  of  the  O.  I.  Co.  to  re- 
deem, hM,  that  all  rights  of  the 
company  in  and  to  the  premises 
were  extinguished  by  said  judg- 
ment, and  that  the  adjudication 
was  binding  upon  it  and  plaintiff 
so  long  as  it  remained  unreversed 
and  unmodified.  Bloomer  v.  St/wr- 
gee,  168 

2.  B  seemSy  that  if  there  remained 
any  unextinguished  right  of  re- 
demption after  the  purchase  by 
defendants,  it  did  not  attach  to 
the  land  so  as  to  enable  plaintiff, 
by  redemption,  to  acquire  it  abso- 
lutely, but  only  attached  so  far  as 
to  give  him  a  lien  for  the  amount 
unpaid  upon  the  notes.  Id, 


REFERENCE. 

1.  A  party  seeking  by  motion  to  ob- 
tain further  findings  from  a  re- 
feree should  clearly  specify  the 
point  upon  which  he  desires  the 
referee  to  pass,  and  should  show 
that  a  finding  thereon.  If  in  his 
favor,  would  necessarily  affect  the 
judgment,  and  that  there  was  evi- 
dence upon  which  the  referee 
might  justly  have  so  found.  TaU- 
man  v.  Breeler.  123 

2.  If  the  point,  and  the  evidence 
which  it  is  claimed  would  support 
a  finding  thereon  in  favor  of  the 
moving  party,  is  thus  presented, 
and  the  motion  is  denied,  the  de- 
nial must  be  based  upon  the  opin- 
ion of  the  court  that  there  was  no 
evidence  to  sustain  such  a  finding, 
or  that,  if  made,  it  would  not  have 
varied  the  result.  In  either  case, 
a  question  of  law  is  presented,  re- 
viewable in  this  court.  Id. 
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8.  Upon  return  to  an  alternative 
writ  of  mandamus,  an  order  of  re- 
ference was  entered  by  consent 
"  to  bear  and  determine  tbe  wbole 
issues  of  fact  in  tbe  case. "  Tbe 
report  of  tbe  referee  stated  bis 
findings  of  fact,  and  bis  report 
was  accompanied  by  tbe  evidence. 
Botb  parties  were  beard  tbereon 
as  well  as  on  tbe  report,  witbout 
objection ;  and  tbe  justice  holding 
tbe  Special  Term,  attended  by  tbe 
attorneys  of  tbe  respective  parties, 
viewed  tbe  premises  in  que^ion, 
without  objection.  In  his  deci- 
sion, be  disre^rded  some  of  the 
referee's  findings  of  fact.  Heldt 
that,  if  tbe  order  should  be  inter- 
preted as  directing  a  report  of  the 
facts,  and  thus,  as  having  the 
efifect  of  a  special  verdict  (Code, 
§  272),  leaving  nothing  for  tbe 
court  but  the  determination  of 
questions  of  law,  yet  tbe  parties 
having  dealt  with  it  differently, 
such  an  effect  could  not  be  claimed 
for  it  upon  appeal.  People  ex  rd. 
V.  D  and  G,  R.  R.  Co.  158 

4.  An  exception  to  a  referee's  find- 
ing of  fact  will  not  authorize  a  re- 
versal of  the  judgment  entered 
upon  his  report,  unless  it  is  made 
to  appear  that  there  is  no  compe- 
tent testimony  to  sustain  tbe  find- 
ing ;  that  bis  conclusion  of  law 
necessarily  depends  upon  such 
finding  ;  and,  further,  that  there 
is  no  other  fact  presented  by  tbe 
evidence,  and  which  the  referee 
might  have  found,  which  will  jus- 
tify his  conclusion  of  law  and  tbe 
judgment  based  thereon.  Caewell 
V.  Bavie.  228 

To  take  aooount  under  inter- 
locutory decree,  appea/ranee  on  does 
not  UMtve  right  of  appeal. 

See  AcoouNTiNO,  1. 


RELEASE. 

By  guardian,  of  daim  for  tree- 
pose  on  ir^aTiCe  land. 

See  Guardian  and  Ward,  4. 

Of  sureties  on  appeal  to  Court 

of  Appeals,  discharges  sureties  on  ap- 
peal to  General  Term. 

See  Principal  and  Surety,  4,  5. 


REMEDY. 

When  by  action,  instead  of 

fnandamus. 

See  Mandamus,  14. 

——  Against  delinquent  supervisor. 

See  Supervisor,  1,  2,  8,  4. 

Of  supervisor,  on  claim  againit 

town. 

See  SuFBBVisoR,  8. 


RESCISSION. 

Of  contract  under  seal. 


See  Jenks  v.  Robertson.  (MenL)  621 


REVENUE. 

1.  The  power  of  summary  sale  con- 
ferred upon  a  collector  of  internal 
revenue,  by  section  48  of  tbe  inter- 
nal revenue  act  of  1864  (18  U.  S. 
Stat,  at  Large,  288),  as  amended 
bv  section  9  of  tbe  act  of  1866  (14 
U.  S.  Stat.atLarge,  112),  is  ministe- 
rial, and  a  sale  made  by  a  collector 
in  a  case  not  within  the  statute 
neither  divests  nor  confers  a  title; 
only  property  seized  under  and 
in  tbe  cases  mentioned  in  said 
section  are  subject  to  this  power. 
Tracey  v.  Corse.  148 

2.  Tbe  title  to  property  as  to  which 
an  act  of  forfeiture  has  been 
committed  under  said  act  is  not 
divested  eo  instanU  upon  tbe  com- 
mission of  the  offence  or  by  tbe 
seizure,  but  only  by  the  judgment 
or  decree  of  a  court  having  juris- 
diction in  the  premises  ascertaming 
and  declaring  the  forfeiture.      Id, 

8.  A  collector  of  internal  revenue 
seized  a  barge  which  was  fitted 
up  for  and  used  in  the  illicit  man- 
ufacture of  spirits,  and  upon  tbe 
ground  that  tbe  expense  of  keeping 
was  very  great,  made  application 
to  tbe  assessor,  and  after  proceed- 
ings as  directed  in  said  section  4^, 
a  sale  thereof  was  ordered  by  tbe 
assessor,  which  was  bad,  and  tbe 
barge  was  purchased  by  plaintiff 
and  delivered  to  him  by  the  coU 
lector.  Defendant  claimed  under 
a  title  subsequently  acquired  from 
the  person  who  owned  tbe  barge 
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"when  the  seizure  was  made.  In  | 
an  action  to  recover  possession  of 
the  barge,  Ibdd,  that  the  barge  was 
not  liable  to  seizure  under  said 
section  as  it  was  not  an  article 
upon  which  a  tax  had  been  im- 
posed, nor  was  it  a  tool,  Implement 
or  instrument,  within  the  meaning 
of  said  section;  that  the  sale 
was,  therefore,  void,  and  plaintiff 
acquired  no  title.  Id. 

4.  Plaintiff  produced  in  evidence  a 
decree  of  the  United  States  District 
Court,  in  proceeding  by  informa- 
tion against  the  avails  of  the  sale 
of  the  barge,  showing  the  seizure 
sale  attachment  of  the  proceeds 
and  notice  to  all  persons  claiming 
the  same,  declaring  the  proceeds 
condemned  as  forfeited,  and  ad- 
judging that  the  seizure  and  salis 
and  all  proceedings  thereon  be  in 
all  things  confirmed.  Hdd^  that 
this  decree  did  not  establish  as 
against  the  defendant  the  forfeit- 
ure, or  the  validity  of  the  collector's 
sale.  1st.  Because  the  court  did 
not  have  the  custody  of  the  barge, 
nor  was  it  subject  to  its  process, 
nor  did  the  decree  adjudicate  di- 
rectly that  it  was  forfeited.  2d. 
Because  only  those  claiming  an 
interest  in  the  proceeds  were  noti- 
fied to  appear,  and  as  ddfendant 
made  no  claim  thereto  he  had 
neither  actual  nor  constructive 
notice,  was  not  called  upon  to 
defend  his  title,  and  it  was  not 
affected  bv  the  decree.  Id. 


RICHMOND  (COUNTY  OF). 


GcUecHon  of  taxes  in. 


See  AsaBSSMBNT  and  Taxation, 
10, 11, 12, 13,  14. 


RIPARIAN  PROPRIETORS. 

1.  R  seems,  the  rule  that,  where  a 
boundary  line  is  a  stream  of  water, 
imperceptible  accretions  to  the 
soil,  resulting  from  natural  causes, 
belong  to  the  riparian  owner,  ap- 
plies as  well  where  the  boundary 
18  upon  an  artificial  pond  as  upon 
a  running  stream.  Oook  v.  Mc Glure. 

437 


2.  In  an  action  of  ejectment,  plain- 
tiff claimed  under  a  deed  convey- 
ing premises  upon  which  was  a 
null  and  pond.  The  boundary  line 
along  the  pond  commenced  at  "  a 
stake  near  the  high-water  mark  of 
the  pond,"  running  thence  **  alon^ 
the  high-water  mark  of  said  pond, 
to  the  upper  end  of  said  pond." 
HM,  that  the  line  thus  given  was 
a  fixed  and  permanent  one,  and 
did  not  follow  the  changes  in  the 
high-water  mark  of  the  pond  ;  and 
that  defendant,  who  owned  the 
bank  bounded  by  said  line,  could 
not  claim  any  accretions  or  land 
lefi;  dry  in  consequence  of  l^e 
water  of  the  pond  receding,  al- 
though the  gradual  and  impercep- 
tible results  of  natural  causes.  Id. 


SALARY. 

Assignment  cf^  in  cutvanee^ 

void. 
See  Office  akd  Offiokb,  5. 


SALES. 

1.  Where  one  having  a  contract  for 
the  sale  of  a  specified  quantity  of 
grain  or  other  property,  to  be  paid 
for  on  delivery,  accepts  instead  of 
delivery  the  transfer  of  a  guaran- 
teed warehouse  receipt  made  ne- 
gotiable under  said  act,  the  pre- 
sumption Ib  that  he  accepts  it  as  a 
performance  and  satisfaction  of 
the  contract,  and  in  the  absence  of 
proof  to  the  contrary  no  action  can 
be  maintained  by  him  against  the 
vendor  for  a  failure  of  the  ware- 
houseman to  deliver.  WMUock  v. 
Hay.  484 


By  assignee  in  bankruptcy^  of 


stock  and  franfiehises  of  a  raHfroad  cor- 
poration, does  not  trangfer  the  corpo- 
rate organization. 

See  Railroad  Corporation,  3, 4. 

By  collector  of  internal  revenue. 

See  Reybnue,  1,  2,  3,  4. 

Induced   ly  fraud,  right   of 

vendor. 

See  Vendor  and  Purchaser,  1, 2. 

Executory  contract  for,  wa/r- 

ranty  in. 

See  Vendor  and  Purchaser,  8,  4. 
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SATISFACTION. 

1.  Tl^e  arrest  and  imprisonment  of 
a  judgment  debtor  upon  an  execu- 
tion against  his  body  is  in  law  a 
satisfaction  of  the  judgment  so 
long  as  the  imprisonment  con- 
tinues, and  during  that  period 
no  action  can  be  maintained  by 
the  judgment  creditor  against  one 
standing  as  suretv  for  the  debtor 
or  to  enforce  collateral  securities 
held  for  the  payment  of  the  judg- 
ment.   Koenig  v.  Bteckd.  475 


SCHOOLS. 


Bee  Common  Schools. 


SCHOOL  TRUSTEES. 

lyuty  ofy   in  making  auese- 

menu. 

See  Common  Schools,  1,  2,  8, 
4,5. 


SERVICE  AND  PROOF  OP. 

1.  The  provision  of  section  185  of 
the  Code  fixing  a  time  wherein  a 
defendant,  "except  in  an  action 
for  divorce,"  may  be  allowed  to 
come  in  and  defend,  where  service 
of  summons  was  by  publication, 
does  not  deprive  the  courts  of 
power  to  open  a  default  in  a 
divorce  case  where  summons  was 
so  served.     Brovm  v.  Brown,     609 

2.  The  object  of  the  provision' 
was  to  enlarge  not  to  restrict  the 
powers  of  the  court  to  relieve 
against  judgments  so  obtatncd; 
and  the  power  which  the  courts 
had  over  their  own  judgments 
prior  to  the  Code  is  not  interfered 
with.  Id. 


SHERIFF. 

1.  The  poundage  and  fees  allowed 
by  statute  to  a  sheriff  upon  an  exe- 
cution are  in  full  compensati<m  for 
his  services  and  expenses  in  exe- 


cuting the  writ.  He  is  not  entitled 
to  charge  for  keeping  and  watch- 
ing the  property  levied  on,  for 
boxing  and  removing  the  same,  for 
storage,  for  cataloguing  or  other 
preparations  for  sale,  or  for  auc- 
tioneer's fees;  nor  can  he  charge 
'  for  premiums  paid  for  insurances 
or  for  expenses  by  reason  of  an 
advei-se  claim  to  the  property. 
Crofut  V.  Brandt,  106 

2.  The  relation  of  a  sheriff  to  an 
execution  debtor  is  not  analogous 
to  that  of  a  servant  to  his  master. 

Id. 

8.  As  to  whether,  when  expenses 
are  incurred  by  the  sheriff  at  the 
request  of  and  upon  the  promise 
to  repay  of  one  of  the  parties  and 
for  his  benefit  or  convenience,  he 
can  recover  the  same  of  such 
party,  quare.  Id. 

4.  Whether  in  case  he  levy  upon 
beasts  he  can  charge  his  expendi- 
tures for  food,  shelter  and  care  for 
them,  qucBre.  Id. 

5.  The  authorities  as  to  the  fees 
chargeable  by  a  sheriff,  and  as  to 
charges  by  officers  for  the  per- 
formance of  duties  imposed  upon 
them. as  such,  collated.  Id. 

6.  Where  a  transcript  of  a  judgment 
of  the  Marine  Court  of  the  city  of 
New  York  is  filed  in  the  county 
clerk's  office  and  an  execution 
thereon  issued  to  the  sheriff,  it  is 
to  be  deemed  a  judgment  of  the 
Court  of  Common  I^eas  and  is  to 
be  enforced  in  the  same  manner 
(Code,  §  68) ;  and  the  sheriff  is  not 
entitled  to  charge  poundage  as  al- 
lowed upon  executions  from  the 
Marine  Court,  but  is  restricted  to 
his  statutory  allowances.  Id. 

7.  In  an  action  by  a  sheriff  upon  a 
bond  indemnifying  him  for  a  levy 
and  sale  under  an  execution,  where 
a  recovery  has  been  had  against 
him  by  a  third  person  claiming  the 
property  sold,  it  is  proper  for  the 
defendants  to  prove,  in  mitigaJtion 
of  damages,  the  amount  received 
by  the  sheriff  upon  the  sale,  and 
the  onus  is  then  upon  him  of  show- 
ing that  be  has  paid,  or  is  liable  to 
pay,  any  portion  of  the  receipts  to 
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another.     OBrien^  Sheriffs  etc.y  v. 
McCann.  873 

8.  The  presumption  that  public  offi- 
cers have  done  their  duty  does  not 
apply  in  such  case.  Id. 

9.  The  sureties  in  the  bond  are  enti-* 
tied  to  avail  themselves  of  this 
proof,  although  the  principal  does 
not  defend.  Id. 

10.  The  evidence  is  proper  under  a 
general  denial  in  the  answer.    Id. 


SHIPPING. 

1.  The  situs  of  sea-going  vessels  for 
the  purposes  of  taxation  is  the 
port  where  they  are  registered 
under  the  laws  of  the  United 
States  as  their  home  port.  This 
is  not  lost  by  mere  absence  and 
employment  elsewhere,  but  con- 
tinues until  a  new  situs  is  acquired. 
People  ex  rd.  v.  Gomrs.  Taxes^  etc. 

2.  Accordingly,  Tield^  where  relator 
registered  certain  steamships  at 
the  port  of  New  York  and  then 
sent  them  to  the  Pacific  ocean 
where  they  have  since  remained 
employed  m  the  trade  of  relator 
but  have  not  been  registered  anew, 
that  they  were  properly  taxable  in 
New  York.  Id. 

8.  Certain  steamers  were  being  built 
in  Delaware  for  relator  (a  corpo- 
ration organized  under  the  laws 
of  this  State  and  having  its  prin- 
cipal office  in  New  York  city) 
under  contracts  which  provided 
that  it  should  have  a  lien  on  and 
ownership  in  the  vessels  as  the 
building  progressed  up  to  the 
amount  paid  upon  the  contract, 
the  same  to  attach  simultaneously 
with  the  payments;  also  that  the 
builder  should  keep  the  vessel  in- 
sured, the  policies  to  be  for  account 
of  and  made  payable  to  relator. 
The  latter  had  made  payments 
under  the  contract,  but  none  of 
the  steamers  had  been  delivered 
to  it.  Heldy  that  the  interest  of 
the  relator  in  such  vessels  was  not 
an  absolute  ownership  but  was  in 
the  nature  of  a  lien,  and  that  until 


it  ripened  into  a  title,  the  moneys 

paid  upon  the  contract  were  taxa- 

.ble  in  New  York.  Id. 

Action  far  negligence  by  pas- 

semper  on  steam  vessel. 

See  Negligence,  5,  6,  7,  8,  9,  10, 
11,  12. 


SPECIFIC  PERFORMANCK 

1.  Mrs.  M.  entered  into  a  contract 
with  S.,  by  which,  iu  considera- 
tion that  he  would  move  to  R 
with  his  family  and  take  care  of 
and  support  her  during  her  life, 
she  agreed  to  assure  to  him  and 
his  &mciily  her  house  and  lot  after 
her  death,  and  to  secdre  the  title 
by  placing  a  deed  in  escrow  or  by 
will,  the  title  to  be  given  to  such 
members  of  the  family  of  S.  as 
she  might  choose.  The  family  of 
S.  consisted  of  himself,  his  wife 
and  four  daughters.  Held^  that  an 
action  for  specific  performance  of 
the  contract  could  not  be  main- 
tained because  of  the  want  of 
certainty  in  respect  to  the  persons 
to  whom  the  conveyance  or  devise 
was  to  be  made,  unless  by  some 
act  of  Mrs.  M.,  irrevocable  or 
unrevoked,  during  her  life,  she 
made  the  designation.  StanUm  v. 
MUl&r.  192 

2.  Whether  a  court  of  equity,  when 
called  upon  to  enforce  the  specific 
performance  of  a  contract,  will, 
in  all  cases,  regard  that  as  done 
by  the  party  seeking  the  relief 
which  he  was  ready  to  do,  but 
was  prevented  from  doing  by  the 
other,  and  administer  the  relief 
as  though  there  had  been  actual 
performance,  qucsre.  Id, 


STATE. 

1.  The  Slate  bringing  a  civil  action 
for  the  recovery  of  money  or 
property  can  only  recover  upon 
proof  of  title  or  ownership. 
(Chxtrch,  Ch.  J.,  and  Rafallo,  J., 
dissenting.)   People  v.  IngersoU.    1 

2.  Whether  the  attorney-general,  as 
the  representative  of  and  on  be- 
half of  the  State,  can,  in  virtue  of 
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its  prero^tive  rights,  except  as 
authorized  by  the  legislature, main- 
tain an  action  against  a  municipal 
corporation  and  the  officers  there- 
of to  compel  a  dae  execution  of 
the  public  trusts,  qtuBre.  Id. 

8.  The  doctrine  recognized  in  Bng- 
land  by  which  the  attorney-gen- 
eral, in  right  of  the  prerogatives 
of  the  crown,  may  sue  in  equity 
to  enforce  the  execution  of  prop- 
erty trusts  by  public  corporations 
or  the  governors  thereof,  even  if  it 
prevails  in  this  State,  does  not,  nor 
do  the  principles  upon  which  the 
adjudications  in  which  it  has  been 
held  proceed,  authorize  or  sanction 
an  action  at  law  by  the  sovereign 
or  the  State  to  recover  from  a 
wrong-doer  either  money  or  other 
property  belonging  to  a  public  cor- 
poration, or  for  damages  for  a 
fraud  committed,  upon  such  cor- 
poration. Especially  is  this  so 
when  the  wrong-doer  occupies  no 
fiduciary  or  official  relation  to  the 
corporation  damaged.  (Chubch, 
Oh.  J.,  and  Rafallo,  J.,  dissent- 
ing.) Id. 

4.  One  who,  by  tort  or  fraud,  be- 
comes possessed  of  money  or 
property  can  only  be  charged  as 
involuntary  trustee  of  the  true 
owner.  The  State  has  not  the 
rights  nor  the  interests  of  a  cestui 
que  trustf  except  in  respect  of 
lunds  or  property  belonging  to  it 
as  a  corporate  entity.  Id. 

5.  Where  the  right  of  money  or 
property  unlawfully  obtained  or 
taken,  and  a  right  of  action  there- 
for exists  in  a  public  corporation, 
a  concurrent  ri^ht  of  action  at  law 
does  not  exist  m  the  State,  except 
when  given  by  statute.  The  right 
of  action  at  law  is  exclusive  in  the 
corporation.  (Church,  Ch.  J.,  and 
Rafallo,  J.,  dissenting.)  Id. 

6.  All  moneys  raised  by  authority 
of  law  upon  the  credit^  of  a  coun^ 
and  for  which  ita  corporate  bonos 
have  been  issued  and  sold  to  bona 
./{(20  purchasers,  belong  to  the  coun- 
ty m  its  corporate  capacity,  al- 
though the  amount  thus  realized 
may,  by  reason  of  mistake,  fraud 
or  official  malfeasance,  be  in  ex- 
cess of  the  amount  necessary  to 


accomplish  the  full  purpose  con- 
temi>lated  by  the  legislative  au- 
thorization. The  excess  is  not  the 
property  of  the  State  or  recover- 
able for  or  payable  into  its  treas- 
ury. (Church,  Ch.  J.,  and  Ra- 
fallo, J.,  dissenting.)  Id. 

7.  The  franchise  of  raising  money 
for  public  use  by  tax  or  upon  the 
cremt  of  the  municipality,  con- 
ferred by  the  legislature  upon  a 
municipal  corporation,  is  not  ex- 
ercised by  the  corporation  as  agent 
of  the  State ;  the  relation  of  prin- 
cipal and  agent  does  not  exist  be- 
tween the  State  and  the  corpora- 
tion. The  former  is  neither  enti- 
tled to  the  fruits  of  the  franchise 
nor  responsible  for  the  acts  of  the 
municipality  in  its  exercise.  The 
State  is  merely  inhibited  by  the 
Constitution  from  doing  any  act 
or  passing  an^  law  tending  to  les- 
sen the  security  or  to  impair  the 
obligation  of  any  contract  whicii 
the  municipalitv  has,  by  authority 
of  law,  entered  into.  (Church, 
Oh.  J.,  and  Rafallo,  J. ,  dissent- 
ing.) IbL 

8.  The  legislature  has  the  power  to 
direct  by  what  agency  claims 
a^inst  a  county  shall  be  ascer- 
tained and  adjusted,  and  by  what 
officials  the  bonds  of  a  county  au- 
thorized to  be  issued  to  provide 
means  of  payment  therefor  shall 
be  attested  and  issued.  But  the 
bonds,  when  issued,  are  the  bonda 
of  the  county,  by  which  its  credit 
and  revenues  are  pledged.  The 
debt  is  the  debt  of  the  county  and 
not  of  the  State,  and  the  moneys 
realized  upon  the  bonds  are  the 
moneys  of  the  county  and  not  of 
the  State;  and  when  stolen  or  pro- 
cured by  fraud  from  the  county 
treasury  the  county  alone  can 
maintain  an  action  to  recover  the 
same,  subject,  however,  like  other 
municipal  rights,  to  the  control  of 
the  legislature.  (Church,  Ch.  J., 
and  Rafallo,  J.,  dissenting.)    Id. 

9.  Where  the  obligations  of  a  mu- 
nicipal corporation  are  issued 
under  an  unfounded  pretence  of 
authority,  and  the  moneys  raised 
thereon  paid  into  its  treasury,  they 
become  the  funds  and  property  of 
the  corporation;  and  in  case  of  a 
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misappropriation  thereof » it  alone, 
in  the  absence  of  any  controUmg 
legislative  enactment,  can  maintain 
an  action  for  its  recovery.  (Chxjrch, 
Ch.  J.,  and  Rapallo,  J.,  dissent- 
ing.)   People  V.  Fidds.  491 

10.  The  facts  that  the  municipal  body, 
and  its  officers  having  authority  to 
act  in  the  premises  have,  with  full 
knowledge,  acquiesced  in  the  mis- 
application of  the  moneys,  and 
colhided  with  the  defendant  in 
protecting  him  from  responsibility 
by  judicial  means  or  remedies,  do 
not  give  a  right  of  action  to  the 
State,  or  authorize  it  to  interfere 
through  its  attorney-general,  by 
action  to  recover  the  moneys,  mak- 
ing the  wrong-doer  and  the  corpo- 
ration defendants.  (Church,  Oh. 
J.,  and  Rapallo,  J.,  dissenting.) 

id. 

11.  An  omission  on  the  part  of  the 
corporation  in  such  an  action  to 
defend  or  to  assert  its  legal  rights 
does  not  work  a  transfer  of  the 
fund  or  of  the  right  of  action.  Id. 

13.  In  the  absence  of  express  legis- 
lation to  that  end  the  State  can 
assert  no  sovereign  rights  over  the 
property  of  municipal  corpora- 
tions. (Church.  Ch.  J.,  and 
Rapallo,  J.,  dissenting.)        Id. 

BtHaUan  between  peapie  qf,  and 

eontraotors^  cmd  authority  delegated  to 
laU&r. 

See  Canals,  1, 2,  3,  4, 6,  6. 


STATUTES. 

1.  Although  there  is  no  vested  right 
to  an  office  which  may  not  be  dis- 
turbed by  legislative  enactment, 
yet,  to  take  away  the  right  to  the 
office,  the  terms  of  the  statute  in 
which  the  purpose  is  stated  must 
be  clear.  People  ex  rel.  Ryan  v. 
Green,  Comptr.j  etc.  296 

2.  The  provision  of  the  charter  of 
1873  of  the  city  of  New  York 
(§  114,  chap  835,  Law^s  of  1878), 
providing  that  any  person  holding 
office  under  the  city  government 
who  sha^,  during  his  term,  accept 


a  seat  in  the  legislature  shall  be 
deemed  thereby  to  have  vacated 
his  office,  was  prospective  and  did 
not  operate  to  vacate  a  city  office 
held  by  a  member  of  assembly  at 
the  time  of  its  passage.  Id. 


2-B.  5.,119,  §§2,  3. 

2R8.,  447,  §§1,2. 

See  Abatement  and  Revival,  1. 

Chap.  295,  Laws  <?/1882. 

See  Abatement  and  Revival,  3. 

Chap.  322,  Laws  of  1874. 

See  Appeal,  17. 

1B.S.,  396,  §§  36,  87. 

See  Assessment  and  Taxation,  9. 
Ghap.  73,  Laws  of  1873. 


10. 


See  Assessment  and  Taxation, 


Ohap.  10,  Laws  of  1872. 


11. 


See  Assessment  and  Taxation, 


-  Ohap.  384,  Laws  of  1854. 
See  Brooklyn  (City  of),  1. 

Chap.  321,  Laws  of  1S70, 

See  Canals,  5. 

Chap.  555,  Laws  of  189^ 

See  Common  Schools,  1. 

Chap.  206,  Laws  of  1888. 

See  Comptroller's  Dsed,  1. 

Chap.  741,  Laws  of  1870. 

See  Constitutional  Law,  4. 

C  hap.  598y  Laws  of  IS70. 

See  Constitutional  Law,  7. 

Chap.  74,  Laws  of  1854 

See  Criminal  Trial,  4. 
2R.  £r.,304,  §11. 

See  Ejectment,  3. 

21?. /».,78,§45. 

See  Executor  and  Admin ibtra,- 
tor,  1. 

Chap.  354,  Laws  of  1967. 

See  Execution,  8. 

IB.  >5.,729,  §65. 

See  Foreclosure,  4. 

IR.  5.,  718,  §5. 

2R.  S.,  153,  §20. 

See  Guardian  and  Ward,  1. 

2R.S,  150,  §4. 

See  Guardian  and  Ward,  4. 
- —  Chap.  308,  Laws  of  1849. 
See  Insurance  (Fire),  1, 

Chap.  466,  Laws  of  1853. 

See  Insurance  (Fire),  2. 

Chap.  239,  Lam  of  1878. 

See  Mandamus,  9. 

Chap.  40,  Laws  of  1848. 

See  Manufacturing      Corpoua- 

TION8,  1. 

11?.  ^.,628,  §70. 

See  Negligence,  6. 
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Chap.  876,  Za«c«  <?f  1809. 

See  New  York  (City  op),  3. 

Chap.  883,  Jmws  of  1870. 

See  New  York  (City  of),  4. 

Chap.  385,  Zair«  <?/ 1873. 

See  Office  and  Officer,  4. 

Ghap.  140,  jLau)«  of  1850. 

iSiM  RAHiROAD  Corporation,  5, 


172.  S,  758,  §9. 

See  Recording  Act,  1. 

Chap.  534  Laws  of  1866. 

1  R.  S.,  349,  §  5. 

See  Supervisor,  1. 

IR  &,349,§41. 

See  SuPBRViBOR,  3. 

(7 Aop.  326,  Xaww  <?/ 1858. 

See  Warehouseman,  1. 

Ghap.  500,  Lam  of  1863. 

See  OamJbling  v.  Haight.  (Mem.)  623 

Ghap.  345,  LatM  of  1860. 

SeeLockrotDY.Ebryan.  (Mem.)  635 


STATUTE  OF  FRAUDS. 

When  not  available  to  third 

parties. 

See  Mdrtm  Y,  Smith,    (Mem.)   672 

W/ten  sufficient  eon^ideraiion 

expressed. 

See  BvckneU  v.  Z.  G.  and  G,  F.  Ins. 
Oo.    (Mem.)  677 


STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 


STEAMBOATS. 

Action  by  passenger  on. 

See  Neoliqbnce,  5,  6,  7,  8,  9, 10, 

11,  12. 

See  SniPPiNa. 


STOCK-BROKER. 

1.  A  stock-broker  employed  to  pur- 
chase stock  for  a  customer  cannot 
buy  of  himself,  and  when  such  a 
transaction  comes  to  the  knowl- 
edge of  the  customer  he  can  re- 
pudiate it.  It  is  no  answer  that 
the  intention  of  the  broker  was 
honest,  and  that  he  did  better  for 


his  principal  by  selling  him  his 
own  stock  than  he  could  huve 
done  by  purchasing  in  open 
market.     Taumg  v.  Hart         425 

2.  A  stock-broker  who  has  pur- 
chased stock  for  a  customer  is 
bound  to  keep  at  all  times  on 
hand  or  under  his  contra!  ready 
for  delivery  to  his  customer,  upon 
his  paying  the  amount  due  from 
him  thereon,  either  the  particular 
shares  purchased  or  an  equal 
amount  of  other  shares  of  the 
same  kind.  This  obligation  is  the 
same  whether  the  relation  of 
pledgor  and  pledgee  exists  between 
the  parties,  or  whether  the  broker 
holds  the  stock  under  a  special 
contract.  Id. 

8.  Whenever  the  broker  sells,  failing 
to  keep  stock  enough  on  hand 
to  meet  this  obligation,  the  cus- 
tomer can  ratify  and  claim  the 
benefit  of  the  sale,  or  can  claim 
the  value  of  the  stock  on  the  day 
of  sale.  Id, 

4.  A  subsequent  acquisition  by  the 
broker  oi  a  sufficient  amount  of 
the  stock  to  replace  that  which 
he  held  for  account  of  his  princi- 
pal, does  not  relieve  him  from 
liability.  Id. 

5.  The  engagement  of  a  broker  and 
his  principal,  under  an  agreement 
to  buy  and  carry  stock,  is  not  ♦o 
procure  and  furnish  the  stock 
when  required,  but  to  purchase  and 
hold  the  number  of  shares  ordered, 
subject  to  the  payment  of  the  pur- 
chase-price. Id. 


SUBSCRIPTION. 

— ^  To  incomplete  instrument^  uhen 
not  binding. 

See  Alteration  of  Writtkn  In- 
strument, 2, 3. 


SUMMARY  PROCEEDINGS. 

1.  The  lease  given  by  S.  included 
premises  owned  by  him,  and  also 
other  premises  in  which  he  had  a 
leasehold  interest.  He  died,  leav- 
ing a  will  by  which  he  devised  and 
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bequeathed  all  his  real  estate,  and 
Uie  residue  of  all  his  estate  to  his 
son  N.  HMy  that  there  was  suffi- 
cient unity  of  a  right  to  possession 
in  N.,  and  the  executors  of  S.,  as 
joint  ownera  of  the  lease  and  rep- 
resentatives of  the  lessor,  to  justify 
proceedings  instituted  in  their 
names  jointly,  to  dispossess  the  re 
lators  for  non-payment  of 


People  ex  rel,  v.  DtuUe^. 


rent. 
S28 


2.  Proceedings  to  dispossess  a  tenant 
for  non-payment  of  rent  are  not 
invalidated  because  of  demand  of 
the  rent  with  interest;  the  landlord 
is  entitled  to  interest,  as  an  acci- 
dent to  the  principal,  from  the 
time  of  the  default  in  payment.  Id. 


SUNDAY. 

1.  One  violating  the  statute  prohibit- 
ing travel  upon  Sunday  (1  R.  S., 
628,  §  70),  is  not  without  the  pro- 
tection of  the  law.  The  carrier 
owes  to  him  the  same  duty  as  if  he 
were  lawfully  imveling,  and  is  re- 
sponsible for  a  failure  to  perform 
it,  the  same  in  the  one  case  as  in 
the  other.  Carroll  v.  S.  I.  B.  B. 
Co.  126 

2.  It  seemSy  that  a  carrier  has  a  right 
to  contract  for  the  carriage  of  pas- 
sengers on  Sunday,  and  is  not  re- 
quired, before  receiving  them,  to 
ascertain  the  purposes  for  which 
they  are  travehng,  and  having  en- 
tered into  such  a  contract,  without 
knowledge  that  the  purpose  of  the 
other  party  is  unlawful,  he  cannot 
escape  from  liability  for  a  negli- 
gent performance  of  the  contract 
on  that  ground.  He  cannot  take 
the  benefit  of  the  contract  and  be 
exempted  from  its  responsibilities. 

Id. 

SUPERVISOR. 

1.  The  provision  of  the  act  of  1866 
(g  1,  chap.  534,  Laws  of  1866), 
amending  the  Revised  Statutes 
(§  5, 1  R.  S.,  849),  in  reference  to 
the  accounting  of  supervisors,  by 
authorizing  an  action  to  be  brought 
in  the  name  of  the  town  against  a 
supervisor  who  has  neglected  to 
account,  has  rendered  a  false  ac- 
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count,  or  has  converted  moneys 
coming  to  his  hands  by  virtue  of 
his  office,  extends  to  cases  which 
arose  before  as  well  as  to  those 
occurring  subsequent  to  the  pass- 
age of  the  act.  Town  of  OuUford 
V.  CocHey  116 

2.  The  remedy  thus  given  is  not 
restricted  to  cases  where  the  de- 
linquent is  an  incumbent  of  the 
office  at  the  time  of  the  com- 
mencement of  the  action,  but  au- 
thorizes proceedings  against  the 
present  or  any  former  supei-visor 
of  a  town,  either  by  mandamus,  to 
compel  him  to  account,  or  by  ac- 
tion to  recover  any  money  in  his 
hands  unaccounted  for.  Id. 

3.  In  an  action  against  a  supervisor 
under  said  provision,  a  claim  for 
services  which  he  has  presented 
to  the  board  of  audit  provided 
by  the  Revised  Statutes  (1  R.  S., 
849,  §  4),  but  which  has  not  been 
passed  upon  by  it,  is  not  a  proper 
counter-claim.  It  is  made  the 
duty  of  the  board  to  consider  and 
determine  such  claims,  and  the 
only  remedy  of  the  supervisor  is 
to  enforce  the  performance  of  this 
duty.  Id. 

4.  By  resolution  passed  by  the  town 
of  G.,  a  war  committee  was  ap- 
pointed for  the  purpose  of  pro- 
curing men  to  fill  its  quota  under 
a  call  of  the  United  States  gov- 
ernment for  soldiers,  of  which 
committee  the  supervisor  of  the 
town,  was,  by  virtue  of  his 
office,  made  a  member.  In  the 
performance  of  this  duty  the 
supervisor  received  and  disbursed 
large  amounts  of  money  raised 
upon  the  bonds  of  the  town. 
Held^  that  in  so  doing  he  acted  as 
supervisor,  not  merely  as  a  mem- 
ber of  the  committee  and  was 
accountable  to  the  town  in  the 
former  capacity,  and  that  an  ac- 
tion was  properly  brought  against 
him  in  the  name  of  the  town  to 
recover  a  balance  alleged  to  be  in 
his  hands  not  duly  accounted  for. 

Id. 

SURROGATE'S  COURT. 

1.  Upon  the  final  accounting  of  R., 
as  administratrix,    tlie   surrogate 
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decreed  that  she  pay  plaintiffs  the 
amount  of  a  claim  made  by  them 
against  the  estate.  In  an  action 
upon  her  bond,  hM,  that  the  obli- 
gors "were  concluded  by  the  decree 
from  contesting  the  liability  of  the 
estate  for  tlie  debt ;  that  so  long 
as  the  decree  remained  unreversed 
it  could  not  be  questioned  in  a  col- 
lateral action  either  by  the  admin- 
istratrix or  her  sureties.  Casoni  v. 
Jerome.  315 

2.  After  proceedings  have  been  in- 
stituted by  an  administrator  for  a 
final  accounting  and  the  surrogate 
has  acquired  jurisdiction  thereof, 
the  revocation  of  the  letters  of  ad- 
ministration does  not  oust  the  sur- 
rogate of  jurisdiction  or  prevent 
him  from  proceeding  to  a  final 
decree.  Id, 

8.  It  seems,  that  in  such  case  it  is 
proper  and  may  be  necessary  that 
a  new  administrator  should  be  ap- 
pointed to  represent  the  estate  be- 
fore continuing  the  proceedings. 


TAXES. 


See  AssRSSMENT  asd  Taxation. 


TENANTS  IN  COMMON. 

When  tenancy  eecered. 

See  Fierce  y.  TutOe,    (Mem.)   •  660 


TITLE. 

1.  Certain  persons  formed  a  volun- 
tary association,  executing  written 
articles  in  and  by  which  they 
agreed  to  unite  to  raise  $12,000,  in 
shares  of  $200  each,  the  same  to 
be  used  in  tlie  purchase  and  for 
the  improvement  of  a  tract  of  land, 
the  title  thereof  to  be  vested  in  W., 
one  of  their  number,  subject,  how- 
ever, to  the  control  of  the  board  of 
directors  ;  W.  to  execute  leases 
and  conveyances  thereof  and  to 
transfer  his  ofllce  as  custodian 
when  required,  upon  being  indem- 
nified against  expenses  and  liabili- 


ties. The  land  was  purchased  and 
W.  took  a  title  in  fee  thereof.  In 
an  action  against  his  heirs  at  law 
and  administrators  for  a  settlement 
of  the  affairs  of  the  association 
and  for  an  accounting  for  the  rents 
and  profits,  held,  that  W.  held  title 
to  the  property  for  the  benefit  and 
as  the  property  of  the  association, 
and  upon  his  death  the  holders  of 
shares  in  the  association  had  the 
right  to  enforce  their  equitable  in- 
terests as  against  the  heirs  of  W., 
10  whom  the  legal  title  had  appa- 
rently descended ;  that  as  no  rights 
were  involved  but  those  of  the 
parties  and  their  successors  in  in- 
terest, it  was  immaterial  whether 
the  estate  of  W.  could  be  technic- 
ally denominated  an  estate  in  trust, 
or  whether  his  obligations  were 
regarded  as  resting  in  contract. 
Barker  Y,  White,  205 

2.  The  title  of  a  mortgagee  of  chat- 
tels, upon  default  in  the  payment 
of  the  sum  secured,  becomes  abso- 
lute in  law  as  against  the  mortga- 
gor, and  his  right  of  possession 
perfect.    Judean  v.  Eaetan,        664 

8.  One  purchasing  property  in  his 
own  name,  for  the  benent  of  an- 
other, has  the  legal  title  as  against 
every  one  save  such  other  and  his 
creditors  and,  as  the  owner,  can 
insure  the  property.  The  fact 
that  he  has  so  purchased  is  no  de- 
fence to  the  policy,  as  the  insurer 
does  not  stand  in  the  position  of  a 
creditor  and  cannot  question  the 
title.  BichneU  v.  L.  C.  and  C,  F, 
Im.  Co,  (FH 


To  funds  raised  on  dfHgaiions 


of  municipal  corporation  is  in  it,  not 

m  the  Stake. 
See  New  York  (City  of),  7,  8, 
To  property  seized  under  ifir 

temal  revenue  act,  when  divested. 
See  Revenue,  1,  2,  3,  4. 


TOWNS. 

1.  The  provision  of  the  act  of  186(^ 
(§1,  chap.  634,  Laws  of  1866), 
amending  the  Revised  Statutes 
(8  5, 1  R.  S.,  849),  in  reference  la 
tlie  accounting  of  supervisors,  by 
authorizing     an    action     to    bie 
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brought  in  the  name  of  the  town 
against  a  supervisor  who  has  neg- 
lected to  account,  has  rendered  a 
false  account,  or  has  converted 
moneys  coming  to  his  hands  by 
virtue  of  his  office,  extends  to 
cases  which  arose  before  as  well 
as  to  those  occurring  subsequent 
to  the  passage  of  the  act.  Toion 
of  Guilford  V.  Cooley.  116 


2.  The  remedy  thus  given  is  not 
restricted  to  cases  where  the  de- 
linquent is  an  incumbent  of  the 
office  at  the  time  of  the  com- 
mencement of  the  action,  but 
authorizes  proceedings  against  the 
present  or  any  former  supervisor 
of  a  town,  either  by  mandamus, 
to  compel  him  to  account,  or  by 
action  to  recover  any  money  in 
his  hands  unaccounted  for.        Id. 


8.  In  an  action  against  a  supervisor 
under  said  provision,  a  claim  for 
services  which  he  has  presented  to 
the  board  of  audit  provided  by  the 
Revised  Statutes  (1  R.  S.,  849, 
§  4),  but  which  has  not  been 
passed  upon  by  it,  is  not  a  proper 
counter-claim.  •  It  is  made  the 
duty  of  the  board  to  consider  and 
determine  such  claims,  and  the 
only  remedy  of  the  supervisor  is 
to  enforce  the  performance  of  this 
duty.  Id, 


4.  By  resolution  passed  by  the  town 
of  G.,  a  war  committee  was  ap- 
pointed for  the  purpose  of  procur- 
ing men  to  fill  its  quota  under  a 
call  of  the  United  States  govern- 
ment for  soldiers,  of  which  com- 
mittee the  supervisor  of  the  town, 
was,  by  virtue  of  his  office,  made 
a  member.  In  the  pei^ormance 
of  this  duty  the  supervisor  re- 
ceived and  disbursed  large  amounts 
of  money  raised  upon  the  bonds 
of  the  town.  HeXd,  that  in  so 
doing  he  acted  as  supervisor,  not 
merely  as  a  member  of  the  com- 
mittee and  was  accountable  to  the 
town  in  the  former  capacity,  and 
that  an  action  was  properly 
brought  against  him  in  the  name 
of  the  town  to  recover  a  balance 
alleged  to  be  in  his  hands  not  duly 
accounted  for.  Id, 


TRADE  MARE. 

1.  Though  one  discover  or  invent 
an  article  and  give  it  a  peculiar 
and  distinctive  name,  if  he  permit 
another  with  his  acquiescence  to 
appropriate  it  with  that  name  and 
to  put  it  forth  to  the  public  as  his 
own,  that  other  will  become  the 
proprietor  of  the  name  if  he  meets 
the  other  conditions  prescribed  by 
the  law  in  such  cases.  Caswell  v. 
Davis.  228 

2.  Words  or  phrases  in  common  use 
and  which  indicate  the  character,, 
kind,  quality  and  composition  of 
an  article  of  manufacture,  cannot 
be  appropriated  by  the  manufac- 
turer, exclusively  to  his  own  use,, 
.as  a  trade  mark;  and  this  is  so, 
although  the  form  of  the  words  or 
phrases  adopted  also  indicate  the- 
origin  and  maker  of  the  article,, 
and  were  adopted  by  the  manu- 
facturer simpler  for  that  purpose. 
The  combination  of  words  must 
express  only  the  latter  to  authorize 
its  protection  as  a  trade  mark.  Id, 

8.  Plaintiffs  prepared  a  medicine, 
the  principal  ingredients  of  which 
were  iron,  phosphorus  and  elixir 
of  calisaya  bark,  to  which  they 
gave  the  name  of  "  Ferro-Phos- 
phorated  Elixir  of  Calisaya  Bark,*^ 
and  so  labeled  the  bottles  contun- 
ing  it.  Msld^  that  this  phrase 
could  not  be  protected  as  a  trade 
mark.  li^ 


TRESPASS. 

1.  The  statutory  guardian  of  an  in- 
fant in  whom  an  estate  in  lands- 
becomes  vested  (1  R.  S.,  718,  §  5), 
has  no  power  to  commit  waste  by 
cutting  and  removing  timber  from- 
the  land,  except  for  necessary  re- 
pairs of  buildings  (2  R  8.,  153,  § 
20),  and  an  assent  by  the  guardiaa 
to  such  cutting  and  removal  by 
another  is  no  defence  in  an  action 
of  trespass  brought  against  him 
therefor.     Torry  v.  Block.         185 

2.  The  guardian,  however,  has  a 
right  to  receive,  for  the  benefit  of 
the  infant,  the  proceeds  of  any 
timber  so  cut;  and  where,  with 
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his  assent,  the  pi\>ceeds  are  applied 
by  the  trespasser  to  the  payment 
oi  taxes  upon,  or  debts  against, 
the  infantas  estate,  this  may  be 
proved  in  mitigation  of  damages. 

Id. 

S,  The  guardian  appointed  by  a  sur- 
rogate, upon  the  application  of  an 
infant  over  fourteen  years  of  age 
(2  R  S. ,  150,  §  4),  has  power,  for 
a  valuable  consideration,  and  act- 
ing in  good  faith,  to  release  and 
discharge  a  claim  for  trespass  upon 
the  lands  of  his  ward  Id, 

4.  By  the  execution  upon  the  part 
of  the  State  of  a  contract  for  work 
in  the  enlargement  of  a  canal,  no 
delegation  of  sovereign  power  is 
made  to  the  contractor,  so  that  he 
can  of  his  own  motion  confiscate 
private  property  for  public  use, 
either  permanently  or  temporarily. 
The  contractor  has  no  right,  by 
virtue  of  his  contract,  greater  than 
any  other  individual,  to  take  or 
;  intrude  upon  premises  outside  of 
tl    /( /  the  canal  lines.    St.  Peter  v.  D€\ 


9on. 


"^ 


6.  The  authority  conferred  by  the 
statutes  upon  the  canal  commis- 
sioners to  enter  upon  and  take 
possession  of  lands  of  an  individual 
for  the  construction  of,  or  for  the 
temporary  use  of,  the  canals,  can- 
not be  delegated,  unless  there  be 

.  special  power  of  substitution.    Id. 

•6.  A  contractor  cannot  justify  him- 
self for  trespassing  upon  private 
lands  because  the  act  was  neces- 
sary in  the  performance  of  his 
contract.  Unless  tliere  is  a  right 
to  use  the  adjacent  lands  for  the 
purposes  of  the  work,  it  mattei-s 
not  that  it  was  necessary.  Id. 

7,  Accordingly  hdd^  that  the  casting 
of  stone  and  earth,  by  means  of  a 
blast,  from  the  bed  of  the  canal 
upon  the  lands  of  an  adjoining 
proprietor,  by  a  contractor  with 
the  State,  engaged  in  the  work  of 
the  Erie  canal  enlargement,  was 
a  trespass,  and,  although  tlie  work 
was  done  without  negligence,  he 
was  liable  for  the  damage  result- 
ing. Id. 


8.  Also  lidd^  that  the  contractor  was 
not  the  agent  of  the  State,  nor  was 
the  latter  liable  for  his  manner  of 
doing  the  work  ;  that  the  case  was 
not  included  in  the  statutory  pro- 
vision for  the  hearing  and  adjust- 
ment of  claims  against  the  State 
(chap.  821,  Laws  of  1870),  and 
that,  therefore,  the  rule  that, 
when  a  remedy  is  provided  b3' 
statute,  a  party  is  confined  to  it, 
did  not  apply.  Id. 

9.  Earth  and  stone,  so  thrown,  fell 
upon  and  injured  plaintiff,  who 
was  at  work  upon  adjoining  prem- 
ises. He  had  no  knowledge  or 
previous  notice  that  the  blast  was 
about  to  be  flred.  In  an  action  to 
recover  for  the  injury,  A«tf,  that 
defendant  was  bound  to  adopt 
such  precautions  as  would  prevent 
the  missiles  from  reaching  the 
place  where  plaintiff  was,  or  to 
give  him  personal  and  timely  no- 
tice, so  that  he  might  escape;  that 
plaintiff  was  not  lx>und  to  assume, 
until  he  ha^  personal  notice  or 
knowledge,  that  defendant  was 
about  to  do  a  wron^,  and  so  be  on 
the  watch  to  avoid  it,  and  that  de- 
fendant was  liable.  id. 


TRIAL. 

1.  In  an  action  against  a  trustee  of  a 
manufacturing  corporation  tor  a 
failure  to  file  a  report  in  January, 
1870,  it  appeared  that  the  corporate 
existence  of  the  company  began 
November  10th,  1868;  five  trustees 
were  appointed,  by  the  articles  of 
incorporation  for  the  first  year. 
Defendant  testified  that  he  became 
a  trustee  April  5th,  1869,  and  that 
he  ceased  to  act  in  November, 

1869,  when  his  office  terminated. 
He  also  testified,  that,  in  January, 

1870,  the  affairs  of  the  corporation 
were  wound  up  bj'  a  sale  of  its 
property  and  application  of  pro- 
ceeds to  the  payment  of  debts; 
that  the  last  meeting  of  the  trus- 
tees was  January  twenty-eighth, 
at  which  he  was  present;  that 
there  were  no  other  trustees,  but 
the  same  persons  were  acting  at 
that  time  as  those  who  carried  on 
the  business  in  November,  and  that 
as  late  as  March,  1870,  he  had  a 
small  balance  of  the  company  funds 
in  his  hands  as  treasurer.  .fie^,that 
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the  refusal  of  the  court  to  submit 
the  question  to  the  jury,  whether 
defendant  was  tinistee  at  the  time 
when  the  report  should  have  been 
made,  was  proper;  that  no  question 
of  fact  was  presented  by  the  evi- 
dence, as  defendant's  statement  as 
to  when  he  ceased  to  act,  taken  in 
connection  with  specific  acts  testi- 
fied to,  was  to  be  regarded  simply 
as  a  legal  conclusion  of  the  wit- 
ness,   ^inborn  v.  Lefferts,         179 

2.  Plaintiff  having  been  sworn  as  a 
witness  in  his  own  behalf,  two  wit- 
nesses called  by  defendants  testi- 
fied that  hi«  reputation  was  bad. 
The  court  charged  the  jury  "  that 
Uie  impeachment  or  attempted 
impeachment  of  the  plaintiff  has 
entirely  failed;  it  has  not  affected 
his  credit."  Held^  error;  that  the 
evidence  was  competent  and 
should  have  been  submitted  to  the 
consideration  of  the  jury;  that  the 
charge  was  not  a  mere  expression 
of  opinion  or  commentary  upon 
the  facts,  but  was,  in  form  and 
substance,  an  instruction  of  law, 
and,  therefore,  the  subject  of  a 
legal  exception ;  and  that  to  make 
the  exception  available  it  was  not 
necessary  to  request  the  court  to 
submit  the  question  to  the  Jury. 
AUu  V.  Leonard.  288 

8.  R  ieems^  that  an  expression  of 
opinion  by  a  court,  in  its  charge  to 
a  jury,  calculated  to  influence  their 
decision  in  a  matter  clearly  within 
their  cognizance,  will  be  critically 
scrutinized.  To  be  free  from  legal 
objection  it  must  be  advisory 
merely  and  not  put  in  the  form 
of  a  airection  as  matter  of  law, 
and  must  be  accompanied  by  ex- 
plicit instinictioDs  that  it  is  the 
duty  of  the  jury  to  consider  the 
evidence  and  decide  ab  they  think 
the  truth  requires.  Id. 

4.  Where,  in  an  action  brought  to 
recover  damages  for  alleged  wrong- 
ful acts  and  to  restrain  the  contin- 
uance thereof,  all  the  issues  are 
ordered  to  be  tried  by  jury,  the 
plaintiff  does  not  waive  his  right 
to  the  equitable  relief  by  proceed- 
ing to  trial  under  the  order.  The 
verdict  must  determine  all  of  the 
issues  so  as  to  enable  the  court  to 
give  judgment   upon    the  entire 


case  and  as  to  all  the  relief  de- 
manded; if  it  does  not  it  is 
defective  and  should  be  set  aside. 
While  the  order  remains  in  force 
the  trial  court  has  no  authority  to 
make  additional  findings  upon 
which,  together  with  the  verdict, 
to  render  judgment.  Parker  v. 
Laney.  469 

5.  The  court  has  power  in  such  an 
action  to  direct  any  or  all  of  the 
issues  of  fact  to  be  tried  by  a  jury. 
(Code,  §  354.)  Id. 

6.  In  an  action  to  recover  rent  for  a 
farm,  the  defence  was  that  the 
farm  was  the  property  of  defend- 
ant, but  was  conveyed  to  plain- 
tiff as  a  cover  for  and  to  secure 
an  usurious  loan,  under  an  agree- 
ment that  the  same  was  to  be  re- 
conveyed  on  payment  of  the  loan, 
the  usurious  interest  and  a  stipu- 
lated rent.  The  court  charged,  in 
substance,  that  if,  for  the  whole 
or  a  part  of  the  money  loaned, 
plaintiff  had  no  personal  obliga- 
tion of  any  one,  but  was  limited 
to  the  farm  as  the  means  of  re- 
placing it,  so  that  his  advances 
were  put  at  hazard,  the  transac- 
tion was  not  a  usurious  loan;  but 
whether  it  was  in  truth  not  a 
sale,  but  a  device  intended  to 
cover  a  usurious  transaction,  was 
a  question  for  the  jury.  Defend- 
ant's counsel  requested  a  dbiarge 
limited  to  the  first  clause,  omit- 
ting the  qualification.  This  the 
court  declined  to  do.  Held,  no 
error.     Southworth  v.  Bennett.   659 

7.  Upon  the  trial  plaintiff  was  sworn 
as  a  witness  in  his  own  behalf. 
Upon  cross-examination,  he  was 
asked  and  required  to  answer, 
under  objection,  whether  he  was 
not  then  under  indictment  for 
usury.  Heldy  that  it  was  within 
the  discretion  of  the  court,  and 
therefore  no  error.  Id. 

8.  Defendant  set  up  in  his  answer, 
aside  from  the  defence  of  usury,  an 
alleged  agreement  that,  upon  a 
sale  of  the  farm,  plaintiff  should 
allow  to  defendant  the  surplus 
over  and  above  the  amount  of  the 
loan  and  the  rent.  At  the  com- 
mencement of  the  trial,  plaintiff 
moved  that  defendant  be  required 
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to  elect  which  of  the  two  defences 
he  would  rely  upon.  The  motion 
was  denied,  but,  at  the  end  of  the 
trial,  the  court  did  make  the  re- 
quirement. Held^  that  the  ques- 
tion when  defendant  should  be 
put  to  an  election  was  in  the  dis- 
cretion of  the  court.  Id. 

See  Criminal  Trial. 


Befueal  of  court   to  oTuvrge^ 


when  not  error. 
See  Railroad  Gorforation,  12. 

Charge  in  action  for  negli- 
gence. 

See  Orist  v.  E.  R.  Co.  (Mem.)    688 

Effect  of  request  that  court  di- 
rect verdict. 

See  OoUigan  v.  ScoU.    (Mem.)  670 


TRUST  AND  TRUSTEE. 

1.  Certain  persons  formed  a  volun- 
tary association,  executing  written 
articles  in  and  by  which  they 
agreed  to  unite  to  raise  $12,000,  in 
shares  of  $200  each,  the  same  to 
be  used  in  the  purchase  and  for 
the  improvement  of  a  tract  of  land, 
the  title  thereof  to  be  vested  in  W., 
one  of  their  number,  subject,  how- 
ever, to  the  control  of  the  board  of 
directors;  W.  to  execute  leases  and 
conveyances  thereof  and  to  trans- 
fer his  office  as  custodian  when  re- 
quired, upon  being  indemnified 
gainst  expenses  and  liabilities. 
The  land  was  purchased  and  W. 
took  a  title  in  fee  thereof.  In  an 
action  against  his  heirs  at  law  and 
administrators  for  a  settlement 
of  the  affairs  of  the  association 
and  for  an  accounting  for  the  rents 
and  profits,  Tield^  that  W.  held  title 
to  the  property  for  the  benefit  and 
as  the  property  of  the  association, 
and  upon  his  death  the  holders  of 
shares  in  the  association  had  the 
right  to  enforce  their  equitable  in- 
terests as  against  the  heirs  of  W., 
to  whom  the  legal  title  had  appa- 
rently descended;  that  as  no  rights 
were  involved  but  those  of  the 
parties  and  their  successore  in  in- 
terest, it  was  immaterial  whether 
the  estate  of  W.  could  be  techni- 
cally denominated  an  estate  in 
trust,  or  whether  his  obligations 
were  regarded  as  resting  in  con- 
tract.    Barkery.  White.  205 


2.  Also,  hdd,  that  oral  declarations 
of  W.  as  to  the  nature  of  his  in- 
terest in  the  property,  although 
not  competent  for  the  purpose  of 
proving  a  trust,  were  admissible 
under  the  plea  of  the  statute  of 
limitations,  as  it  would  not  begin 
to  run  until  the  trustee  in  some 
manner  repudiated  the  ti*ust    Id. 

8.  It  eeemSj  that  a  trustee  who  denies 
the  trust  and  claims  in  hostility 
thereto  cannot  invoke  the  rule  al- 
lowing a  trustee  six  months  for 
investment  of  trust  funds,  but  is 
properly  chargeable  with  interest 
thereon  from  the  time  of  their  re- 
ceipt. Id. 

4.  S.  died  seized  of  certain  premises, 
leaving  a  will  by  which  she  devised 
the  same  to  B.  in  trust  to  receive 
the  rents  and  profits  and  apply  to 
the  benefit  of  R  during^her  life, 
remainder  to  B.  in  fee.  B^  and  R. 
united  in  executing  a  mortgage,  in 
their  individual  capacity,  upon  the 
premises  which  was  foreclosed, 
they  being  made  parties  defendant. 
There  was  no  allusion  in  the  mort- 
gage or  subsequent  proceedings  to 
the  trust,  or  to  B.  in  the  character 
of  trustee.  In  an  action  of  eject- 
ment brought  by  plaintiff,  who 
succeeded  to  the  interest  of  B.,  as 
trustee,  defendant  claimed  under 
the  foreclosure  sale.  Held^  that  the 
mortgage  bound  the  interest  of  B. 
in  the  remainder,  but  did  not  affect 
the  life  estate  held  by  her  in  trust, 
as  she  had  no  power  of  disposition 
over  it  (1  R.  S.,  729,  §  65)  and  as 
R.  had  no  estate  or  interest  in  the 
land;  and  that  the  judgment  of 
foreclosure  did  not  operate  as  an 
estoppel  to  preclude  plaintiff  from 
asserting  title.  BcUliboneY.Hooney. 

468 

5.  Where  one  indebted  to  an  estate 
in  the  hands  of  receiver,  executor 
or  trustee,  is  employed  to  render 
necessary  services  for  the  benefit 
and  protection  of  the  estate,  the 
value  of  his  services  is  a  proper 
counter-claim  in  an  action  to  re- 
cover the  debt.     Dame  v.  Stover. 

473 

6.  One  charged  with  the  duty  of  pro- 
tecting or  caring  for  property,  as 
executor,  trustee,  agent  or  other- 


INDEX. 


'67 


wise,  cannot  deal  with  or  become 
the  purchaser  of  it  for  his  own  ad- 
vantage,  and  to  the  prejudice  of 
those  whom  he  represents.  LyUe 
y.  Bevendge.  598 

7.  The  rule  prohibiting  a  trustee  from 
dealing  with  the  trust  estate  to  his 
own  benefit,  without  the  knowl- 
edge and  assent  of  the  cestui  que 
trust  applies  to  a  case  where  one  of 
several  trustees,  who  is  also  one  of 
the  beneficiaries  of  the  trust,  with 
his  co-trustees,  sells  and  conveys 
trust  estate  to  himself,  or  to  an- 
other for  his  benefit ;  and  such  sale 
can  be  repudiated  by  the  other 
cestuis  que  trtist.     Tiffany  v.  Clark. 

682 

8.  In  an  action  by  the  latter  to  set 
aside  the  conveyance,  it  is  not  ne- 
cessary for  them  to  show  a  restor- 
ation or  offer  to  restore  the  con- 
sideration paid,  they  having  re- 
ceived no  portion  thereof.  Id. 

Tnistees  of  manufacturing  eor- 

paration.  liability  for  its  debts. 

See  Manufacturing  Corpora- 
tions, 1,  2. 

(>ns  obtaining  property  fraud- 
ulently chargeable  as  involuntary  trus- 
tee of  true  owner  only. 

See  Parties,  5. 


UNDERTAKING. 

1.  The  sureties  in  an  undertaking 
given  on  an  appeal  to  the  General 
Term,  conditioned  that  the  appel- 
lant will  pay  *'  all  costs  and  dam- 
ages which  may  be  awarded  against 
him  on  said  appeal,"  are  not  liable 
for  the  costs  of  an  appeal  by  their 
principal  to  the  Court  of  Appeals 
from  a  judgment  of  affirmance  of 
the  General  Term.  Hinckley  v. 
Kreitz.  588 

d.  Where,  upon  the  appeal  to  the 
Court  of  Appeals,  a  new  under- 
taking is  given  for  the  judgment 
and  costs,  as  between  the  two  sets 
of  sureties  the  primary  liability 
rests  upon  the  latter,  and  their  re- 
lease by  the  judgment  creditor 
discharges  the  former.  Id. 


USURY. 

1.  Plaintiff's  complaint  alleged  a  loan 
of  money,  in  currency,  to  him  bj' 
defendant,  under  an  agreement 
that  he  should-  pay  for  the  loan 
one-half  of  one  per  cent  per  month 
in  currency,  and  seven  per  cent 
per  annum  in  gold,  gold  being  then 
at  a  premium  of  thirty-nine  and 
one-half  per  cent,  ffeldy  that  the 
facts  set  forth,  as  matter  of  law, 
constituted  usury,  lyng  v.  Com. 
Warehtmse  Co.  808 

2.  Defendant,  by  its  charter,  was  au- 
thorized to  receive  on  deposit  per- 
sonal property,  to  make  advances 
thereon  or  on  pledge  thereof,  to 
collect  and  receive  interest  and 
commission  at  the  customary  and 
usual  rates;  also  to  take  the  charge 
and  custody  of  real  and  personal 
estate  or  choses  in  action,  and  to 
advance  moneys  thereon  on  such 
terms  and  commissions  and  at  such 

•  rates  of  interest  (not  exceeding 
seven  per  cent)  as  should  be  estab- 
lished by  its  directors.  Held,  that 
these  provisions  did  not  repeal  the 
usury  laws  in  defendant's  favor,  or 
give  it  any  greater  power  to  charge 
commissions  than  that  possessed 
by  an  individual  engaged  in  the 
same  business,  and  that  the  ques- 
tion whether  commissions  charged 
professedly  under  the  charter  were 
m  fact  usurious  was  one  of  fact 
for  a  jury.  Id. 

8.  Corporate  powers  are  to  be  con- 
strued as  conferred  in  subordina- 
tion to  the  general  laws  of  the 
State.  Id. 

4.  In  an  action  to  recover  rent  for  a 
farm,  the  defence  was  that  the 
farm  was  the  property  of  defend- 
ant, but  was  conveyed  to  plaintiff 
as  a  cover  for  and  to  secure  an 
usurious  loan,  under  an  agreement 
that  the  same  was  to  be  reconveyed 
on  pa3rment  of  the  loan,  the  usuri- 
ous interest  and  a  stipulated  rent. 
The  court  charged,  in  substance, 
that  if,  for  the  whole  or  a  part  of 
the  money  loaned,  plaintiff  had  no 
personal  obligation  of  any  one, 
but  was  limited  to  the  farm  as  the 
means  of  replacing  it,  so  that  his 
advances  were  put  at  hazard,  the 
transaction  was  not  an  usurious 
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loan;  but  whether  it  was  in  truth 
not  a  sale,  but  a  device  intended  to 
cover  an  usurious  transaction,  was 
a  question  for  the  jury.  Defend- 
ant's counsel  requested  a  charge 
limited  to  the  first  clause,  omitting 
the  qualification.  This  the  court 
declined  to  do.  Held,  no  error. 
Southworth  V.  Bennett.  659 

5.  Upon  the  trial  plaintiff  was  sworn 
as  a  witness  in  his  own  behalf. 
Upon  cross-examination,  he  was 
asked  and  required  to  answer,  un- 
der objection,  whether  he  was  not 
then  under  indictment  for  usury. 
Held^  that  it  was  within  the  dis- 
cretion of  the  court,  and  therefore 
no  error.  Id, 


VENDOR    AND    PURCHASER 

1.  A  vendor  who  has  been  induced 
to  part  with  his  property  by  the 
fraud  of  the  vendee  c-an  only  be 
defeated  of  his  right  to  reclaim  the 
same  within  a  reasonable  time  by 
one  who  has  paid  value  or  made 
advances,  or  incurred  responsibili- 
ties upon  the  credit  of  the  apparent 
title  of  the  vendee,  and  without 
notice  of  the  fraud  or  knowledge 
of  circumstances  to  put  him  upon 
inquiry.  Barnard  v.  CampbeU,    76 

2.  One  to  whom  the  proper^  has 
been  delivered  by  the  fraudulent 
vendee  in  payment  of  a  precedent 
debt,  or  in  performance  of  an  exe- 
cutory contract  of  sale  made  prior 
to  the  acquiring  possession  there- 
of, or  of  some  evidence  of  title 
thereto  by  the  latter,  although  a 
consideration  was  paid  at  the  time 
of  the  contract,  is  not  a  bona  fide 
purchaser  for  value  and  cannot 
hold  the  property  as  against  such 
vendor.  Id. 

3.  An  executory  contract  to  manu- 
facture and  deliver  articles,  cor- 
responding in  all  respects  to  a 
sample  shown,  binds  the  party  to 
furnish  articles  equal  to  the  sample 
in  manufacture,  material,  descrip- 
tion, quality,  fitness  and  durabili- 
ty, for  the  use  for  which  they 
were  designed.  Qurney  v.  At.  and 
G.  W.  R.  Go.  858 


4.  If  a  defect  exists  w^hich  could  not 
be  determined  by  examination 
upon  receipt  of  the  articles,  but 
only  upon  use,  it  is  not  the  duty 
of  the  vendee  to  rescind  the  con- 
tract, and  return  or  offer  to  return 
the  proi)erty  upon  discovery ;  but 
he  may  retain  them  and  recover 
or  recoup  his  damages.  (Gkov£r, 
J. ,  dissenting.)  Id. 

5.  A  contract  of  suretyship  for  the 
performance,  by  a  vendee,  of  a 
continuing  agreement  of  purchase 
and  sale,  by  which  goods  pur- 
chased from  time  to  time  as  re- 
quired are  to  be  paid  for  at  stated 
periods,  is  not  discharged  by  mere 
forbearance  on  the  part  of  the  ven- 
dor to  enforce  payment  as  pn>- 
vided  for  by  the  contract,  without 
a  binding  agreement  for  extension 
of  time.  Beyond  the  bare  neglect 
of  the  creditor  to  enforce  pa^'ment, 
there  must  be  some  act  of  conniv- 
ance on  his  part  in  a  fraud  upon 
the  surety,  or  of  negligence  so  ctoss 
as  to  amount  to  a  fraud.  McKeek- 
nie  V.  Ward.  641 

6.  Nor  is  it  the  duty  of  the  vendor 
to  give  notice  to  the  surety  of  the 
amount  of  the  purchases  and  of 
the  failure  of  the  vendee  to  make 
payment  at  the  times  specified, 
until  a  reasonable  time  after  de- 
fault, which  depends  upon  the  cir- 
cumstances of  each  case  ;  and  in 
anv  event  failure  to  give  notice 
will  not  discharge  the  surety  fur- 
ther than  he  has  sustained  dama- 
ges in  consequence  of  the  neglect. 

Id. 

7.  Defendant  B.,  as  principal,  and 
W.,  as  surety,  executed  a  bond 
conditioned  tor  the  performance 
by  B.  of  a  contract  between  him 
and  plaintiffs,  by  which,  as  recited 
in  the  bond,  plaintiffs  agreed  "  to 
let  to  B.  the  agencv  for  the  sale  of 
their  ale"  in  the  city  of  S.,  on  the 
condition  that  B.  should  pay  "  on 
the  first  of  each  and  every  month 
for  amount  of  ale  delivered,"  B. 
not  to  purchase  any  other  ale ;  the 
contract  to  be  terminated  by  either 
party  by  giving  three  months'  no- 
tice. HMy  that  the  relation  of 
plaintiffs  and  B.  under  the  con- 
tract was  that  of  vendor  and  ven- 
dee, not  of  principal  and  agent, 
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and  that  a  complaint  in  an  action 
iiI)on  the  bond,  allcgin!^  sales  and 
deliveries  to  B.  under  the  contract, 
and  assigning  as  breaches  of  the 
condition  non-payment  therefor, 
was  sufficient,  and  proof  thereof 
established  a  cause  of  action.    Id. 


VESSELS. 
See  Shipfiiio. 


WAIVER 

1  Where  an  interlocutory  judgment 
or  decree  directs  a  reference  and 
an  accounting,  and  a  party  appears 
before  the  referee  and  presents 
claims,  supports  the  same  by  proof 
and  contests  the  claims  of  the  op- 
posing party,  he  does  not  tliercby 
waive  his  right  to  move  for  a  new 
trial  or  to  appeal  to  this  court  from 
an  order  denying  one.  The  party 
is  not  bound  to  abstain  from  taking 
such  steps  as  will  protect  his  in- 
terests and  secure  the  most  favor- 
able final  judgment,  in  case  the 
decision  on  the  merits  is  sustained, 
under  the  penalty  of  forfeiting  his 
right  to  seek  a  review  of  the  main 
qucstiuns  in  tlie  case.  Barker  v. 
WMU.  204 

?.  Where,  by  a  contract  between  the 
parties,  the  assignment  of  a  lease 
by  plaintiff,  with  the  assent  of  the 
landlord,  was  a  condition  prece- 
dent, held,  that  an  offer  of  per- 
formance by  plaintiff  and  an  ab- 
solute refusal  to  accept,  upon  tlie 
part  of  defendant,  excused  a  form- 
al tender  by  the  former  of  on  as- 
signment executed  by  him,  with 
the  written  assent  of  the  Ian  ord 
thereto.    Bleimtt  v.  Baker,        611 


WAREHOUSEMAN. 

1.  The  provision  ,i  the  act  to  pre- 
vent the  issuing  of  false  receipts, 
etc.,  by  warehousemen  and  others 
(sec.  6,  chap.  326,  Laws  of  1858), 
providing  that  warehouse  receipts 
not  having  the  words  non-negoti- 
able thereon  may  be  transferred 

SirKEi>>  — Vol.  XIII. 


by  indorsement,  imparts  to  a  re- 
ceipt so  transferred  negotiable 
qualities,  so  far  as  to  protect  \X\q 
purchaser  and  lienor,  irrespective 
of  the  validity  of  the  transfers  as 
between  the  immediate  parties 
thereto;  and  a  hotia  fide  transfer  to 
a  purchaser  vests  the  title  to  the 
property  specified  in  the  receipt 
m  the  latter,  together  with  all 
remedies  of  the  former  owner 
against  the  warehousemen  for  a 
failure  to  make  due  delivery. 
WhiOock  V.  Hay,  484 

2.  Where  one  having  a  contract  for 
the  sale  of  a  specified  quantity  of 
grain  or  other  property,  to  be  paid 
for  on  delivery,  accepts  instead  of 
delivery  the  transfer  of  a  guaran- 
teed warehouse  receipt  made  ne- 
gotiable under  said  act,  the  pre- 
sumption is  that  he  accepts  it  as  a 
performance  and  satisfaction  of 
the  contract,  and  in  the  absence 
of  proof  to  the  contrary  no  acticm 
can  be  maintained  by  him  against 
the  vendor  for  a  failure  of  the 
warehouseman  to  deliver.  Id. 


WARRANT. 


GoUeetov'e. 


See  AS8B88MBNT  AND  TAXATION, 

9,  10,  11,  12,  13,  14. 


WARRANTY. 

1.  An  executory  contract  to  manu- 
facture and  deliver  articles,  corres- 
ponding in  all  respects  to  a  sample 
shown,  binds  the  party  to  furnish 
articles  equal  to  the  sample  in 
manufacture,  material,  description, 
quality,  fitness  and  durability,  for 
the  use  for  which  they  were  de- 
signed. Gumey  ▼.  At.  and  Q.  W. 
R.  Co.  858 

2.  If  a  defect  exists  which  could 
not  be  determined  by  exami na- 
tion upon  receipt  of  the  articles, 
but  only  upon  use,  it  is  not  the 
duty  of  the  vendee  to  rescind  the 
contract,  and  return  or  offer  to  re- 
turn the  property  upon  discovery; 
but  he  may  retain  them  and  re- 
cover or  recoup  his  damages. 
(G ROVER,  J.,  dissenting.)  Id. 
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—  On  appUcatkm  for  insurance. 

See  INBURA17CB  (FiRB),  7. 


WASTE. 

1.  The  statutory  guardian  of  an  in- 
fant in  whom  an  estate  in  lands 
becomes  vested  (1  R.  B.,  718,  §  5), 
has  no  power  to  commit  waste  by 
cutting  and  removing  timber  from 
the  land,  except  for  necessary  re- 
pairs of  buildings  (2  R.  8.,  153, 
20),  and  an  assent  by  the  guar- 
lian  to  such  cutting  and  removal 
by  another,  is  no  defence  in  an 
action  of  trespass  brought  against 
him  therefor.    Tarry  v.  BlaA.  185 


WATER  COURSES. 

TUle  by  gradual  aaereUan. 

See  Ri?ABiAK  Pboprietors. 


WILL. 

1.  While  the  general  rule  is  that  the 
personal  estate  of  a  testator  is  to 
furnish  the  fund  for  the  payment 
of  legacies,  it  may  be  entirely  ex- 
onerated, or  the  real  estate  may  be 
made  to  aid,  if  there  be  express 
directions  to  that  effect  in  the 
will,  or  if  that  be  the  clear  iutent 
to  be  gathered  from  its  provisions. 
Taylor  v.  Dodd,  335 

2.  The  will  and  codicil  of  S.  gave 
certain  specific  legacies,  also  a 
large  number  of  general  legacies; 
some,  by  the  terms  of  the  gifts, 
without  a  prescribed  time  of  pay- 
ment, and  some  payable  at  periods 
varying  from  one  to  ten  years. 
No  provision  was  made  as  to  debts. 
The  will  directed  the  permanent 
investment  of  $7,000,  tne  income 
to  be  applied  to  the  improvement 
of  the  testator's  cemetery  lot, 
under  the  direction  of  two  of  the 
executors;  it  contained  also,  cer- 
tain specific  devises.  His  executors 
were  empowered  to  sell  any  and 
all  portions  of  the  real  estate  as 
should,  in  their  discretion  be  to 
the  advantage  of  his  estate,  but 
not  to  sell  any  portion  while  it 
was  producing  good  and  reason- 


able mcome,  until  necessarv  for  a 
final  settlement  and  distobution 
of  the  estate.  S.  died  leaving  a 
large  amount  of  personal  property, 
but  no  more  than  enough,  in- 
cluding the  articles  specifically 
bequeathed,  to  pay  debts  and  ex- 
penses of  administration.  In  an 
action  for  a  construction  of  tlie 
will  and  codicil,  JiM^  that  it  was 
the  intent  of  the  testator  to  make 
the  real  estate  aid  the  personal  in 
discharging  the  legacies,  aa  thert; 
was  substantially  no  need  of 
money,  and  no  other  object  could 
have  been  in  view  in  giving  to 
the  executors  power  of  sale,  save 
to  raise  money  for  the  payment  of 
legacies;  also,  hddy  that  the  speci- 
fic legatees  were  entitled  to  their 
gifts,  without  liability  to  abate- 
ment for  the  payment  of  debts. 

Id. 

3.  In  construing  the  autographic 
will  of  an  illiterate  person,  it  is 
the  duty  of  the  court  to  search  for 
and  give  effect  to  the  intent  as  it 
is  made  to  appear  from  the  body 
of  the  instrument,  read  in  the 
light  of  the  surroundings  and  re- 
lations of  the  testator,  disregard- 
ing as  far  as  may  be  technical 
rules  of  construction,  and  also 
the  usual  technical  meaning  of 
words  and  phrases,  when  cuntrarv 
to  the  intent  as  thus  disclosed. 
Lytle  v.  Beveridge.  592 

4.  The  wUl  of  I.,  who  died  in  1823, 
contained  a  devise  to  his  son  J.  of 
certain  real  estate  '*  during  his 
natural  life,  but  if  he  leave  no 
legitimate  heirs,"  then  the  prop- 
erly to  **  revert  back  "  to  his  son 
D.,  his  heirs  and  assigns.  I.  died 
leaving  six  children.  A  clause  in 
the  will  expressed  the  testator's 
purpose  to  divide  his  property 
among  his  children.  No  other 
provision  was  made  for  D.,  while 
provision  was  made  for  all  the 
others.  By  another  clause  D. 
was  required  to  pay  a  grandson  of 
the  testator  twenty  dollars,  *'  when 
he  enjoys  my  homestead,  tis  speci- 
fied.'*  J.  had  been  married  many 
years,  and  had  no  children.  Pro- 
vision was  made  for  his  wife,  in 
case  she  survived  him.  In  an  ac- 
tion of  ejectment  bn)ught  by 
devisees  of  J.,  lield^  that  the  mean- 
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ing  of  the  testator,  in  the  use 
of  the  words  "if  he  leave 
no  le^timate  heu^,'*  was,  if  he 
leave  no  children  born  in  lawful 
wedlock  living  at  the  time  of  his 
decease,  that  the  wordd  *Megiti- 
mate  heir,"  as  used,  were  words 
of  purchase,  not  of  limitation, 
and,  therefore,  Uiat  the  rule  in 
Shelly* s  Case  did  not  apply;  that 
the  devise  was  to  J.  for  life,  with 
a  remainder  to  D.,  in  fee  contin- 
gent upon  the  death  of  J.  leaving 
no  child  surviving;  and  this  con- 
tingency having  happened,  that 
D.  took  an  absolute  fee.  Id, 

5.  J.  was  appointed  by  the  will 
and  qualified  as  executor.  Suffi- 
cient personal  property  came  to' 
his  hands  to  pay  the  testator^s 
debts,  and  among  them  a  judgment 
against  him.  J.  allowed  the  lands 
so  devised  to  be  sold  ou  an  execu- 
tion issued  upon  said  judgment, 
bid  in  the  same,  and  took  a  sheriff^s 
deed.  Held,  that  this  was  a  breach 
of  duty,  and  a  violation  of  the 
fiduciary  relations  existing  be- 
tween him  and  the  devisees,  and 
that  he  took  no  title  under  the 
deed,  but  held  the  title  thereunder 
for  the  benefit  of  and  in  trust  for 
the  devisees  entitled.  Id, 

6.  J.  died  leaving  a  will,  by  which 
he  devised  the  lands  in  question  to 
his  wife    for  life,  remainder,  in 


specified  portions,  to  the  plaintiffs 
herein.  D.  took  a  quitclaim  deed 
from  the  widow,  lldd^  that  this 
did  not  estop  D.  or  defendant, 
claiming  under  him,  from  assert- 
ing a  title  adverse  to  tbat  of  J. 

Id. 


When  widow  not  required  to 


elect  between  bequest  and  gift. 
See  Gift,  1, 2. 


WITNESSES. 


Parties  as. 


See  Motions  and  Ordebs,  6,  7. 


WRIT  OF  ERROR. 

1.  liseems^  that  on  a  criminal  trial  es- 
pecially, where  incompetent  evi- 
dence is  received  against  the 
accused,  the  judgment  will  be 
reversed  unless  the  error  is  shown 
conclusively  to  be  innoxious.  It 
is  not  enough  that  the  court  sitting 
in  review  are  of  the  opinion  the 
result  may  and  probably  would 
have  been  the  same  had  the  ob- 

.  jectionable  evidence  been  exclu- 
ded.    Coleman  v.  People,  555 
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